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.
accretion, rélietion, avulsion,
and Asontatie rebound

By7 ;

Rodger Ww. Paegues
Legal. Assistant

You have indicated a need for the state to adopt a
policy on this subject, especially in resard to the state's
interest in newly ereated lands on the marein of estuarles and
tidal Plats.

Tt is uniformiy the law in the United States that the
ergation of new lands at the edge of a body of water by a process
which Is not sudden vests title to the Lands in the adjacent
ouner, It matters not i? the ereation or addition is very slow
or fairly ranid so leng as the change 1# not soasudden as to be
plainly discernible and certain at the 4ime7 oscurs. State of
Arkansas v. State of Tennessee, 246 U8. 158, 173 (1917)7Tetferis¥. hastGnaba LanaGo., L347 0.8. 178 (1890). This is also thedevon atgugrul aaheerule In Alaska,- Sehafer v. Schnabel, 494 P.2a 802 (Alaska 1972).

The reasons given for the rule are many, but the most
ompelling is thet the rule protects a ripartanta Interest in his
ana tby assuring him continuing aceess to the water. Schafer v.
Jobnabel, supra.Sa

s

A state lepislature or court gould alter this rule if 14
chose to de so, Stevens v. Arnold, 262 266 (1923), but net,it appears, so as€6 aut off accretion rights of federal patentees
on thelr subsequent grantees, Hughes v. Washington, 389 U.S. 296
(L9E7). & to these latter, theywould Be entitled to compensation.
This anplies directly to the sityupeion eoncerning the Juneau
wetlands,
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Tt may be arrned that tsontatic {or riactal) rebound
is substantively so ¢ifferent from ordinary accretion ar
relietion that the tenernl rule should not spniy and that instead
the rule of avulnion should spply. When avulsion sceeurs, that
ia. &@ sudden shift of waters from the old channel ta a new or
& musiden eithdrawal of a lake or dea, the boundery does not
chanre bub rather remaing where it

wan prior to the ebance in the
body of water, tate. of Apkansas.

v. State of Yennespee, PH6 WS,
at 473. and see: Shentil Neghen 355 ten ror.“ale "taith Cir.
1964), Wayner v. DLbore: a tigska230,233 (1937).

YVhore, as in the Juneau wetlands, the new Jand ammears
to have bean (ane continues to be) formed 'y a combination of
alluvial secretion and ingstatio rebound, ££ vould be diffieult,
probably ienessibile, te carry this armament. Ye would wrobabiy
have to prove that the new lands were previeusly tidelends, that
they roge throurh stares during a nartLoular rariod, ard that they
wore not formed Ly accretion, that thoy can re identified with gone

certainty as against the property 8 orininal janis, Jefferisv. HactOmaba Land Co., 154 Un. LTE, (22h. ad. ab 878) CIBIRyT
Feern thiswouldrot nneceosartwe surfies. We vould tave ta aonvince
courts whieh plainiy fevor the lav of aeeretion, Huches v.
Yashington, 509 WS,

290 (1967); Schafer v. Sotnahel“eha2“hisske J1872), that our rale sould be Letter, susneet that
the internizture of aceretion and Isestatie rebound on the Juneau
wetlands is teo great te carry this burden, but parhaps the
Depart-ent of Natural Hesouress car provide tnforsation te the
conutrary--ab least ag to game sites vhere alluvias depogita are
absent or too slirht to have been asisenifiesant in the formation af
new Tanda. ven then, However, the courte sav well fecide ta
SopRly aceretion ruler te Isestatis rebound.

On the other hand, wo may ¢ut off a riparianto rirht to
neareted (or pehound) lands if the state, 49 an Intervoninr
epernteereranter, chooses to do ao. See, @.r., Huches v. Moshington,
SunrayWe guild do this by specifically delincatingthe Tands
eonveyed uy the state as atepping at the hieh water mark, reserving
an Sho atate any and all rirhtes te accreted Jends and lands format
Ly dsostoatia rebound, The Tdireetar of tre Mviston of Lends has
this power now, Ao

3h. O5.,05¢C,
RBecaannme the ter of aceretion its

renerally sound as public pelicvy, it vould rroehably“he Lipriudent
to do this ag ak lanke t policy. On the ether tuond, a policy for
consulting with offietais of the Pepartmenh of Pash and Gard and
of Jocsl fovern cuts on particular facta so that areas of sienift-
Leance vould he rettained on A aore-by-case losie would aprear to
bé proper and sound
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tn a related matter, would appear thet the lands
formad by the uplift attendant te the Cood Friday earthquake
ave state lenda, Plainly no aearetion occurred. The charge
was sudden and discernible. Filelopieal suecensionon the nev
janis could make boundary determinations difficult, but that
should not affect the law which should te apnified. Sea, @.@.,
State of gennessee v. Btate of Arkansas, 24€ U.S. 2158 (1917).
Conversely, the atate did not aequire titie to lands that became
subwerged aa A regult of the earthquakes.

Accordingly, rather than the three~polat nroposal
suteested dn your acmorandum, we would surest an interagency
program for idenbhifyinre areas of interest or cencern and for
aogiuiring accretion and rebound rights where we de not have

eee and retaining (reserving) those rights where we de have
title.

Your Departhent and the Penpartmente of Yatural Reamirces
and of Nirhweys would ke the lortcal participants. The interest
of OFF fs eelf-evident. NWiehwave abould be involved becmuse it
is routinely involved in preperty acquisition near tidelands.
If it wequires lands so ag te eub of f the atjacent owner from the
tidelands with the atate then Lbeeoming the adjanent owner, the
atatee-and not the formerly adiecent ouner<then posaeases the
righte to acereted amt rebound lands. Eighrnay location wihil he
eritieal, therefore, in any propram desisnoad to aequire those
riehts.

Ve surmest that a meeting be arranged to diseuss this
further.
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