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i You have Indicated a need for the state to aﬁ@at 8
roliey on thiz subJeect, ospeclally In regard to the state's
interest in nawly ereated landa on the marein of emtaarims and
tidal flata.

It Iz uwniformly the law in the United States that the
ereatlon of new lands at the edge of & body of water by a process
which 1s not sudden westis title to the landes in the adiacent
prner, It matiers not 1l the cereation or addlition 1s very slow
or falrly ranid so long as the change 1z not =0 sudden as to be
plainly diszcernlble and certaln at the time It oecurs. Iiate of
Arkansas v. State of Tennessee, 2he w.a, 158, 173 (1917)7 Jefferis
V. hast 0maﬁ& Tand Co., 134 ﬁ.»m 178 (1““%) “his iz also the
rule in Alaska, cenarer v. Schnabel, 404 7,24 802 (Alaska 1972).

The regzons gilven for the rule are pany, but the mosy
camp&ilinv'is that the rule protects a riparisn's Iinterest in his
Jand by assuring him esontlnuing aceess Lo the water. Jcehafer v.
Schmaﬁelj BURTE T

A gtate legiglature or court sould slter this rule if it
chose to de so, Stevens v. Arnold, 262 V.3, 266 (1923), but not,
it appears, 50 2% £0 cut off . acnrﬁtimn rights of federal patentees
on thelir subsequent grantees, Huphes v. ¥Washington, 389 1.8, 230
(19€7). f&s to these latter, they would He entitied to compensation.
This anplies directly to the aitqﬁ\ion goncerning the Juneau
wetlands,
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It may be avened that isosntatic {or rlaciall) robound
ig substantively zo ¢iffarent frow ordinary accrotion or
relicetion that the reneral rule should not sprly and that ingtead
the ryle of avulrion zhould spply. ¥hen owvalsion occcurs, that
ig. 2 sudden shilft of waters fMrom the old chipnnel £0 & new orp
g sudden ¥i¢hdrowal of & lake or gea, tha boundsry doss nob
ehange bub rather resalinn where it %ar rr}ur to the uhqm ce o in the
tody of water, tht& of Ayifnumu v. State of Tenmenpse, 246 1.5,
at 173. and ses: heniil v eShay ~3ﬂ3~ Ha tﬂT* THIT { hn Cir.
1966), Haynor v, ﬁihnff& a ATanka 230, 233 (1737).

Yhovre, s In the Junsau weilandz, the new land aopears
to have Leen {and continues to be) forsed 'v a conbhination of
alluvial sascerotion and logstatle rebound, 1t would be AIfPicewlt,
probakly irpossihle, o carrey thls arpument. Ve would vrobabhly
have to prove that the new lands were previocusly ftidslands, ¢$hat
they roge throurh cotages durine a nawtiaulmr rardon, and that they
wore not forvad %y zeerstion, that thoy can re identified vith zome
eartninfy as mgalinst the ntnﬁﬁrtw avnwr ] mvinﬁwal landds, Jeffleris
v. Hact Omaba Land Co., 104 V.%. L7, £33 . ed. at B78) {184E)7
Fyen this would rot n %@ﬁ@ﬁﬂ?r Ay sulfice. ¥Ye would have to convinge
courks whieh pl@imly Tavor the lavw of neeretion, Hurhes v.
Yaghington, 56% L,a, 290 (1267); Sehafer . Zobnshel, ioh 7 24
5P {ﬂlqaka 1872), that our rule would be tefter, I suspeet that
the Intermizture of m&”?é?iﬂ% and Ioostatie rebound oy the Junean
wetlnnds 1s teo gread o carry this bturden, it pearhans tha
Departrent of Haturel Yosourses car providse Infermation teo the
controary--at least as to some gltes whore alluvial depositsa are
sbhnent or boo alirnht Yo have teen simnlficant in the formation of
ney lands. STven then, Woweyoer, the gourts =av well decide to
sorly acerebion rulse Yo imosiabis rebound,

O the ether hand, wo may ¢ut off g ripardan’s rirht o

aearetod {(or rehound) lands 1F the stabe, an an Intervoning
rrentegsrrantor, chooses Lo do ao. Sse, e.p., Hurhes v. Heshington,
murra 2 ¥e goild do this by specifically delinezéing the lands
can#yed vy the stale as atﬁpping g the hiph water mark, reserving
in e state any and all rliehiz o acoreted londs and landy Tormed
by isostotic rebound, The Dlrsetor of tre ”5visiwn af* Lends bas
this power now, AD “,B N%L.0NG,  Peoanne thn lmir of neoretlion i
fenerally sound as public peliey, 1t would rrebai-ly %e Lrrudent

to do tlds a8 a b a“v t policy. UOn tre cther hnd, a policy for
consulting vith o?fﬁ&ials of the Depgriment of ¥loh and Jav-g and

of locsl povernrents on partienlor facty mo thad prean of sionif-
leanee would he ret m;n@& on A sare-hy-onse asie would appear to
he proper and zound
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In a relabed mabter, 1t woitld appear that Lthe lands
formad by the uplift attendant to the Coed Friday earthqualke
spe state lends, Tlainly no pesretlon oocurred. The changs
was sudden and digcernible. Rlolopicnl succension on the new
lands conld make bvoundary deterninatlions di1fficeult, but that
ghould not affect the laow whlch should de apnlied, Seo, €.8.,
State of Tennessse v. State of Arkansas, 240 U.5. 158 (1917).
Gonvergely, the state Aild not acquire title o Jamds ¢that hecame
suhnerged as a regult of the earthagualkes.

Aecordingly, rather than the throe-poliat nropoaal
sugeested in your momorandur, we would sumpest an interagency
program {or idendifying areas of interezt or concern and for
gogqulring zeceretion and rebournd rights where we 4o not have
t%t%@ aad retainlng (reserving) those righte where we Jdo have
title.

Tour Depnrtment and the Depapiuents of Uatural Tesources
and of Highways would he the logleal partigipeantz. The Interest
of DRR ia self-svident. HWighwaye agbould be involved heczuse 1t
1% roubinely involved in preveriy acqguigition nesr tidelands.

If it meguires lands 3o an fto eub off the adlacent owney from the
tidelands with She atate then Lecoming the adlasent gwner, the
atate~-and not the formerly adlscent oswner-~-~then possesses the
rirhts to asoreted and rebound lsnds,. Highepay location will be
eritical, therefors, In any progran desiznod Lo goqulire those
rizhts,

We supgest that 8 meeting be srranged to discuse this
Turther,

JER 1 RWP sk

aa:vﬁﬁuck Harbart
Brupe Campbelld



