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1 [~ Jack T. Bodine
Right of Way Director

Attn: Hugh Williams, Deputy Right of Way Director February 10, 1975
DATE :

Donald E. BeitingerX*
rrom; Central District Right of SUBJECT: Project No. F-044-1 (6)

Way Agent MULDOON ROAD
Parcels No. 6, 7 and 10

STATE vs. C.B.S. REAL ESTATE
CO., INC., etal

Civil Action No. 75-766 C

Attached is a JUDGMENT and FINDINGS OF FACT AND CONCLUSIONS OF LAW
filed February 9, 1975 in the Trial Courts ard relating to the above project.

Please note how existing right of way was determined: the entry date does .

not establish and does not segregate the land and would not preclude the— ‘ys
P.L.O. from applying. S ot
In addition, it would appear that we should aajust our thinking and realigh lee ty ns

rights of way affected by the P.L.O.Rights of way should not be wo
t by thepatent date on homesteads and the Yh Bah, oa
, small tracts, etc., as it relates to public weaon

domain and utilized by the Federal Government only. B,a

DEB: so Route A Init. Date
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TH SHE SUPLRIGR COURP FOR THE STATE OF ALASKA

THIRD JUDICIAL DiSTRICT AP ANCHGRIAGH

i Or ALS KA ,
DEVARTIISNT OP HIGHBAYS '
Styina

FILED in the Tria 1 Corye > uSite oF ste rg7S. :
4, ‘dhire Lacrice

30,9338 Square feet, more or
Jess; C.B.S. REAL ESTATE CO.,
INC., an Alaskan Corporation;
ORTS O. ANDERSON and ATKO kK.
ANDERSOM, husband and wife;
LOREM PP. BOYD; MUNCTPALITY OF
ANCHORAGE; CHUGACH ELECTRIC
ASSOCIATION, INC.; TRANS—
AMERICA TITLE TNSURANCE
COMPARY and SECURITY TITLE
& TRUST COMPANY OF ALASKA,

Defendants.
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on No. 75-7660 C
S , 7 and 10
. F-044-1(6)

JUDGMENT

The complaint in the above entitled action required
the court to fix the width of plaintiff's right-of-way easement
for what is now known as Muldoon Road, across certain specifi-
cally described lands in private ownership of defendants prior
to further improvement of the roadway during the forthcoming
construction season. The scheduled hearing for this purpose

set by the court for December 2, 1975, in the Notice of Filing
Complaint, was called by the Court at the time and .

“

place prescribed. None of the defendants appeared. The

scheduied hearing was continued in open court and came on

regularly for hearing on December 29, 1975 pursuant to re-notice

£ hearing mailed on December 12, 1975, to defendants. None of

the defendants appeared.

a Pursuant to motion of plaintiff State of Alaska,
parcel] Go described and platted in Schedule "A" and "A-L" of

Lhe complaint was dismissed by the court.

Plaintiff,
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The court heard testimony and received documentary

evidence, including aexilal photograph offered by plaintiff
»” { od Lo ol Alaska concerning it allegation of ownership and

width of ting right-of-way for Muldoon Poad. Based on the

5 ovLacncn dduced at the hearing relevant to parcels 7 and 10

the court ruled that the right-of-way width provisions o Public

and Order 601, dated August 10 1949 wa applicable to and

& sect the right-of-way width for Muldoon Road when constructed

9 across public land in 1950

6

N vat
Tey THEREPORE Iv IS ORDERED, ADJUDGED AND DECREEDi!

j2- That plaintiff shall hav judgment against defendants

13 fixing te widh of te existing right-of-way easement owned by

If plaintiff for us in Alaska Project No. F-044-1(6), Muldoon Road
-

13 as follows:

1G Pareel 7 The easterly 50 feet as described
and platted in Schedules *"B" and "B-iL"

7 complaint containing 11 847 square feet
more or less.

1

Parcel 10 The westerly 50 feet as described and
19 platted in Schedules "C" and "C-1" of

the complaint containing 7,497 square
oo feet, more or less.
21= > it
94

DATED at Anchorage, Alaska, this / day of
wee -ketichatter ‘ 1976
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- PP CPHL SUPERLOR COURT POR Wits STATE, OP ALASKA

THIRD JUDICIAL DISTRICT Ay ANCHORAGE

Te
e

3 STATIZ OF ALASKA,
DEPARTIALDDY OF HIGHWAYS,

PTaintifl,
5

VS. .
6 FILED in the Trial Couris

30,9368 Square feet, more or Sule
ub Vnisd Dots |

7 less; C.B.S. REAL USTATE CO.,
Ctuc., an Alaskan Corporation;

S ORTS O. ANDERSON and ALKO K. FLY 9 1976
ANDERSOW, husband and wife;

a LOREN P., BOYD; MUNCTPALITY OF
ANCHORAGE; CHUGACH TLECTRIC

in ASSOCIATION, INC.; TRANS-—
AMERICK TILE INSURANCE

YN COMPANY and’ SECURTTY TETLE
e To & TRUST COMPANY OF ALASKA,

itdae
se Deputy—

Defendants.
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st) Civil Action No. 75-7660 C
_ Parcels Nos. 6G, 7 and 10
IS

||Project No. F-044-1(6)
7

7
FINDINGS OF FACT AND CONCLUSIONS OF LAW

7

is
FRAMING THE JSSUE

19

* The crux of the request to the Court in the above©
“ entitled cause is to fix the width of the existing highway .

_
2 right-of-way easement owned by plaintiff State of Alaska,

3

S
“ two tracts of land in private ownership of defendants

not

Bg
*'

| described, platted and identified as Parcel Nos. 7 and 10,

mn
“Ss ilALaske Project No. F-014-1(6), Mulcoon Road, Jocated in the

BES
oe north one-half of Section 13, fT. 13 N., R. 3 W. S.M. near

gi “ llthe. intersection of Glenn Highway, prior to further improvement

phe
*s lland upgrading of the road during the forthcoming construction

32 llseason. Following statchood, the United States conveyed its’

7 | right, and interest in Muldoon Road to Lhe State of

2 “Y Alaska by deed dated June 39, 1959 (Exhibit 8) described at
! . r + .
foEge Leo oof the enclosures thereto as Federal-Aid Secandary

"A" Route 536. Thus, the request to the Court may beo Ve La
w
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further narrowed to fixing the width of Lhe right-of-way
te easement across Parcel Nos. 7 and 10 that the United States

reserved unte itself or otherwise acquired under existing
laws as of the date of conveyance to -the State of Alaska.

In turn, the above question raises two specific alternative
& legal questions:

sd 1) © At the time of construction had the lands

involved become other than "public lands" within the meaning

of Public Land Order No. 601, dated August 10, 1949, so as
-

to preclude its application prescribing widths for rights of

way of local roads?

2) If so, what width right of way did the United

States have at the time of conveyance to the State of Alaska?
—

FINDINGS OF FACT

£t times relevant in these proceedings the

United States was, inter alia, the sovereign of the soil, the
landuvner, the road builder, the subdivider, the grantorto
both the State and the original landowner-grantee and the

public recorder. Moreover, all pertinent actions of the

United States were taken by the Secretaryof Interior or

through his delegated authority to subordinate agencies
within the department, the Alaska Road Commission and the

Bureau of Land Management. (Congress transferred the highway

function to Department of Commerce in 1956)
|

On May 17, 1949, the Regional Administrator,
ad Bureau of Land Management, determined that, effective
*

September 21, 1949, certain described public lands in Section

13, inter alia, were suitable for disposition as small
.

tracts for cabin and home sites by lease and sale pursuant
to the provisions of the popularly called Small Tract Act of

1938, as amended, and extended to Alaska, currently codified
in 43 U.S.C.682a-d, and caused it to be published in the

Federal Register (Exhibit 3).
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Fourtcen days later a petition dated June 1, 1945,

requested the Alaska Road Cowmission to construct a system.
of farm roads to include Muldoon Road substantially as shown

in green on Exhibit 1. |
.

.

On August 10, 1949, a secretarial directive

published in the Pederal Register as Public Land Order No.

601 fixed uniform right-of-way widths for all categorics of

highways on public lands in Alaska, the minimum width being’
for local roads Fixed at 100 feet, fifty feet each side of .

the center line.
Late in the summer of 1949, the proposed location

of Muidoon Road was field inspected; the center line was

surveyed and staked by the Alaska Road Commission the following
spring, 1950, after breakup (Exhibit 9)-

.

On’ August 18, 1949 and September 22, 1949, leases

executed with conditional provisions creating a preferred

right or option to purchase, at a stipulated price, the

tracts comprising Parcel Nos. 7 and 10, respectively (Exhibits
6 and 7). .

On May 1, 1950, the Bureau of Land Management

issued instructions to its cadastral surveyor providing for’

subdivisions of certain public lands, including the subdivision
in Section 13. In addition to reciting the reasons for the

subdivisions, the instructions required the cadastral surveyor
to survey the center lines of the roads and highways constructed

by the Department of Interior, specifically noting .the

widths of the rights-of-way for local roads fixed hy Public

Land Order No. GOl, at 100 feet, 50 feet on each side of the

center line (Exhibit 5). The subdivision plat (Exhibit 10)

Shows by dash lines a right-of-way width of 100 feet for
Muldoon Road with Parcels 7 and 110 marked thereon in open

court.

Muldoon Road was constructed durine the construction
Scason of 1950 by the Alaska Road Commission and was sub-

stantially completed by Auqust 8, 1950 (Exhibit ?) ~
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On Scplember 21, 195) the stipulated purchuse price
was paid for Parcel 7 and in due course patent thereto was

issued on March 31, 1952; on April 10, 1951 the stipulated a
purchase price for Parcel 10 was paid-and patent issucd

thereon in cue course on June 13, 1951. (Exhibits 6 and 7).
Muldoon Road, as originally constructed, was a

local road within the meaning of Public Land Order 601.

CONCLUSIONS OF LAW

we

“é

It is fundamental that Article IV, § 3, Clause 2

of the United States Constitution vests in the Congress

property of the United States may be disposed of. The small

tract act, like the earlier enacted homestead laws, provides
the congressional authority and prerequisites for disposition
of public “ands of the United States to qualified persons.

Tne nrimary difference between the two laws relate, to size
and a simplified, transferable method of proving compliance
with Jand use and improvement prerequisites to acguire
title. Implementing small tract regulations of the Secretary
of Interior, 43 CFR 257 (1949 Edition) prescribe at subsection

257.2 (c): .

{c) No direct sale will be made of lands under the
act. Use and improvement of the land under lease
will be required before it will be sold. Leases
of lands which are classified for lease and sale
will contain an option permitting the lessee to
purchase as provided in § 257.10. ...
At this point two matters should be noted as

bearing on but not essential to this decision. The unofficial,
“working” subdivision map mentioned in paragraph 8 of the

small tract notice published in the Federal Register (Exhibit
3) should show contemplated road access; but it is not now

wwailable. The official subdivision plat now regularly

tr
y ilee (Exhihit 10), prepared by field survey notes compiled

w
e

alone the authority to determine under what terms and conditions

1S
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jn 1950 (Mxhibit 1]) during construclion of Muldoun Road

depicts 100 feel of right of way, and certainly would have

.been used to describe cach narcel, legally incorporating the

plat directly by reference into the patent, except thar it

was nok then prepared and filed. Instead each tract is

6 described by aliquot parts in the patent with the later

filed official subdivision plat indirectly incorporated by
|

Wayfh reference, as follo
~

The area deseribed contains 2.50 acres according
to the Official] Plat of the Survey of the said

10 of Land Management.‘Land, on file in the Bureau

1k It is unnecessary for proper decision, however, ta draw any
12 specific conclusion from the foregoing if private property
13 rights against the United States had not vested when Muldoon

vtae Road was con ructed.
cg

15 the United States Supreme CourtA century ago,
16 twice considered and fixed the time private property rights
17 vested in public land against the United States. The clear

1S rule resulting from the opinions in Frisby v. Whitney, also

19 called the Yosomite Vallev Case, 9 Wall. 187; 19 Law. Ed.
af 668 (1870), and Hutchings v. Lowe, 82 U.S. 77, 21 Law. Ed.
2)- 82 (1873) is that a qualified person secking to obtain title -

+7 to public land of the United States under its public land
2»

~~?
a laws acquires no vested interest in such land against the

Cy) 24 United States until he complies with all the statutory
.4on ts prerequisites for patent, including payment of the sale

r
na

@ price, if applicable.
aRr

ot ada5Zé<ie 33
In the latter Yosemite opinion the Court restated

ire

t.
pre

ers 2h its earlier decision, in pertinent part:a
e >

*

wad "a 2)
a The power of regulation and QAisposition,
xO be conferred upon Conqress by the Constitution, only
oe AQ ceases vhen all the preliminary acts prescribed

by those laws for the acquisition of the title,Jt including the payment of the price of the land,
have been performed by the settler. When

40 these nrereuquisites have been complicd with;
Bt

the settler For the first time anquires a
vested interest in the premises occupied by

di him, of which he cannot be subsequently de-
prived. eae

~ ~
Q -

ct
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The Court Further observed that requiring less

than full compliance with all prerequisites to obtain title

would
\

deprive Congress of the power to reserve such
lands from sale for public uses of the United
States, though needed for arsenals, fortifi-
cations, lighthouses, hospitals, custom—
houses, court-houses, or for any other of the
numerous public vurnoses for which property
is used by the Government. It would require
very clear language in the Acts .of Congress
before any intention thus to place the public
lands of the United States beyond its control
by mere settlement of a party, with a declared
intention to purchase, could be attributed to
tts “Legislation.

:

The Supreme Court reiterated:

The decision in Frisbic v. Whitney was
pronounced by a unanimous court, and sub-
sequent reflection has satisfied us of its
entire soundness. The construction there
given to the pre-emption laws is, as there
stated, in accordance with the construction
uniformly given by that department of the
Government, to which the edministration of
the land' laws is confided, and by the chief
law officers of the Government to’ wnom that
department has applied for advice on the
subject. It is the only construction which
preserves a wise control in the Government -- o

over the public lands... .
°

In the instant case, the subdivided lands in

section 13 as of August 10, 1949, the effective date of PLO

601, were clearly public lands of the United States. A

local road later constructed thereon by the Department of
Interior would have a right-of-way width of 100 feet unless

the lands at the time of construction were no longer public
lands of the United States. Stated differently, the subdivided

tracts would not be public lands of the United States if at

the time of construction of the local road the lessees of .

parcels 7 and 10 had acquired a vested interest in the

property as against the United States. Under the federal

rule established in Frisby and Nutchings, the Last prerequisite
for patent of small tracts was the payment of the purchase

price. 43 CFR 257.14(e) provides:
(ec) If the applicant has paid the

full purchase price and otherwise complied
with the foregoing and no objection appears,
cash certificate will be issued by the manager,
to be followed by patent.
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30th parcels were paid for in 1951, at which time

private property rights against the United States became

ested.
°

.

This conclusion is entirely consistent with and

undoubtedly provides the legal basis for a standard provision
of the lease itself. The United States and the original lessee

specifically understood and agreed that nothing contained in
the lease "shall restrict the acquistion, granting, or use of

4A -
permits or riqhts of way vnder existing laws."

_ For “these reasns, the ‘Court concludes that the
v

xight of way width provision of PLO 601 applied to, and set

the width cf Muldoon Road as a local road at the time it was

jaid out and constructed in 1950 across parcels 7 and 10.

This conclusion makes it unnecessary to consider alternative
issues. -

Accordingly, the Court fixes the width of the

existing Muldoon Road right-of-way easement owned by the

plaintiff State of Alaska as follows:

Parcel 7: The easterly 50 feet as described and
platted in Schedules"B" and "B-1" of thé
complaint containing 11,847 square
feet, more or less.

Parcel 10: The westerly 50 feet as described and
platted in Schedules "C" and "C-L" of
the complaint containing 7,497 square
feet, more or less. .

-
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