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The Federal govermment has filed an amicus curiae brief (copy attached) in
an Anchorzge civil case challenging the existence and proposed development
of a section line ezsement. The plaintiff in that case argues that the
section line easement dcesn’'t exist, but even if it does, comstruction of a
drainage ditch which isn't needed for a road is not an allowatle use of the
easement. The amicus curize brief expands the issue to the point of
challenging the existence of any section line easement on Federzl land where \)
no road construction was undertzken. The Federal argument is that since
section line easements are based on RS2477 and, since RS2477 requires
construction, no zutomatic section line easements exist where const*uc*lon
was not undertaken. »

Since the land law community, including the Federal government, has long
reccgnized and relied on section line easements, and since it is common for
property owners to rely on section line easesments for physical and/or legal
access, a determination that they do not, and never did, exist on Federal
land would cause a severe hardship tc many property owners and to the State.
It is dimportant that the Stzte develop and present a case protecting them
and that we not miss any court deadlines for filing a responsive amicus
‘curiae brief. Given the historic ability of states to define the details of
RS2477 and given the 60 plus year history of recognition of section line
ezsements in Alaska, we believe the State can successfully defend them,
Please review the attached Federal brief and get back to us on this as soon
as possible.

Work on this issue should be charged to our_Northern Region ROW Acquisition
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project, number 24200495-57801-30184181. .
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

ATLASKZA GREENHOUSES, INC,
Plaintiff, Case No. A85-630 Civil
v.

MUNICIPALITY OF ANCHORAGE,
et al.,

BRIEF AMICUS CURIAE
CF THE UNITED STATES

13

Defendants.
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By Order filed August 6, 1986, this court invited

the United Statés to submit a brief amicus curiae setting
forth the views‘of the United States on this action. The
United States informed the court on October &, 1986 that it
desired to file an amigus brief.

This case is, from one perspectiQe, a dispute
between a private party, the Municipality of Anchorage, and
a private contractor. It is in essence a dispute over
money. Plaintiff AlaskaIGreenhouses, Inc. argues that no
highway right-of-way exists along the section lines where
the Municipality plans to construct or permit to be con-

structed certain drainage ditches. Plaintiff also argques
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that if a right-of-way exists, the drainage ditcﬁes are
outside the scope of that right-of-way. If plaintiff
prevails, it will be entitled to just compensation if the
Municipality or intervenor-defendant Cross Pointe Ventures
takes the drainage ditches. The ability of the Municipality
to condemn such easements is not guestioned.

The :United States has no direct interest in
whether Alaska Greenhouses, Inc. receives such compensation.
However, the United stateg has a strong interest in the '
proper interpretation of a federal statute (R.S. 2477, 43

! which provided for the

U.S.C. § 932 (repealed 1976)) =
establishment of rights-of-way for the construction of
highwaysracross the .unreserved public lands. Defendants and
intervenors basé their asserted right-of-way on that stat-
ute. The integprefation of the statute asserted by the
Municipaiity of Anchorage impermissibly enlarges the scope
of the federal offer contained in R.S. 2477 in a manner
which could pose a substantial threat to the management of
federal lands in Alaska. As the validity of the purported
acceptance by various states of R.S. 2477 rights-of-way by
enactment of section line easement statutes has never been

squarely litigated in a federal court, this case has impli-

cations far exceeding the specific controversy between

i/ R.S5. 2477 was enacted as Section 8 of the 1866 Lode
Law, 24 Stat. 253, and repealed by Section 706(a) of the
Federal Land Policy and Management Act of 1976, 43 U.S.C.
§ 1701, 90 Stat. 2703. :




Alaska Greenhouses and the Municipality of Anchorage.
Accepting this court's invitation, the United
States will deﬁon;trate: 1) That federal law controls on
the scope’of the federal offer in R.S. 2477; 2) That
R.S. 2477 rights-of-way do not include the right to build
drainage ditches unrelated to any highway; and 3) That no
R.S. 2477 highway right-of-way exists along the section
lines at issue in this case.
FACTS

. The United States, in its capacity as amicus, is

not in a éosition to create the factual record. lggg Sony

Corp. of America v. University City Studios, 104 S. Ct. 774,

785 n.16 (1984) . However, as a friend of the court, the
United States believes that it is important to aiert the
court to serious gaps in the recordibéfore it, and to
suggest that this court réquire that the parties complete
the record before the court determines the disﬁositive
motions before it.
The factual chronology of the land status of the
Alaska Greenhouses' property over the last few decades is
complex, but undisputed. For this brief, suffice to say
that there was a period (1923 to 1944) when:
(1) the section lines at issue here had been
surveyed;
(2) the parcel was federal unréserved public land
not subject to any third-party claim under the home-

stead or similar public land laws; and




(3) a statute of the Territory (now State) of

Alaska was in effect purporting to dgsignate highway

easements alpng all secfion lines in the Territory.
The Municipality maintains that the simultanecus occurrence
of those three events established a right-of-way for public
highway purposes along all section lines here. Amicus and
plaintiff disagree. Based on the confﬁsion in the record,
however, it is not clear whether this legal dispute must be
resolved.

While clear on the land status, the record is:
extremely unclear on the construction which precipitateé
this action. Counsel for the United Staﬁes was unable to
determine from the record whether any drainage ditches had
been dug; whether, when and where any roads had been built
and what if any relationship exists between the roads and
the drainage ditches. Alaska Greenhouses alleges that theA
Municipality has.permitted the construction of two drainage
ditches on Alaska Greenhouses' property. The Affidavit of
Jerrold Hanson, submitted by the Municipality, states:

3. The section lines along Alaska

Greenhouses, Inc., property will be used

to construct a road and drainage ditch

along the east-west section line and a

drainage system along the north-south

section line,

4. Such drainage systems are routinely

built to channel the flow of water off

property, and

5; Such drainage systems are routinely

built in conjunction with roads to
' protect the integrity of the roadway.




The facts on construction are important because 1f, as the
United States believes, the ditches here are in fact unre-
lated to any hig@way, then this action can be decided on a
narrow ground based upon clearly controlling and recent
Ninth Circuit precedent. 1In the absence of such clarifi-
cation, this court is asked by the parties to decide an
issue of first impression in the federzl courts which has
poéential implications in all states with section line
right-of;way iegisla;ion.

As stated abo&e, thg United States as amicus is
not in a position to create the factual record. The follow-
ing is what the United States believes the record would show
and is based primarily upon a visit to the site and examin-
ation of varioué plats and aerial photos.

Alaska Greenhouses holds a long~term lease on a
parcel‘in the northeast corher of Section 24, T13N, R3W
Seward Meridian.. The parcel is fronted by Muldocn Road on
the west and is generally located just southeast of the
intersection of DeBarr and Muldoon Roads. The northern
boundary of the Alaska Greenhouses' property is the section
line between Sections 24 and 23, T13N, R3W Seward Meridian.
The eastern boundary is the section line between Sections 24
and 13, T13N, R3W Seward Meridian. The Municipality claims
that an R.S. 2477 highway right-of-way exists along both
section lines and that that right=of-way includes the right
to construct drainage ditches within the‘right-of-way. The

Municipality has issued a permit to intervenor Cross Pointe




Ventures fo construct such ditches. Cross Pointe Ventures
is apparently the developer of a subdivision northeast of
the Alaska Green@ouses' property. The ditches would en-
croach onto the Alaska Greenhouses' side of the section
lines. Neither drainage ditch has yet been constructed.
The planned north-south drainage ditch is unrelated to any
road. The situation is more complicated with the‘planned
east-west ditch. There is an existing road and drainage
ditch running along Fhe section line between Sections 24 and
23. The entire road and drainage ditch are located adjacent
to, but north of the section line; that is, they are com-
pletely in Section 23 and do not encroach on Alaska Green-
houses' property.

> The road was constructed in three segments. The
middle (but chronologically first) segment was constructed
approximately ten vears ago and serves a subdivision devel-
oped at that time. The second segment, which runs between
Muldoon Road and the middle segment, was constructed approx-
imately two years ago. The final segment extends the road
eastward to a new subdivision of Cross Pointe Ventures. All
three portions have already been_constructed and all three
were constructed with a drainage ditch entirely north of the
section line which appears to be adegquate to drzin water
from the roadway.

These factual issues are relevant because, as we

shall demonstrate below, even if an R.S. 2477 highway

easement exists, it does not include the right to construct




drainage ditches unrelated to the construction of the

highway. United States v. Gates of the Mountains Lakeshore

Homes, 732 F.2d 1411, 1413 (9th Cir. 1984). The United
States.recognizes, however, that the construction of ditches
is often an integral and necessary element in the construc-
tion of highways and thus within the scope of the highway
easement. The Municipality has not alleged that this is the
case here. It alleges merely that drainage ditches are
‘routinelx built either to drain the water off property or to
. maintain the integrity of highways. The relevant issue here
is not the rottine use of ditches, but rather the actual use
of the proposed east-west ditch and its relationship to the
road. The fact that the road sections have been built with
an existing non-encroaching ditch suggests that the new
ditch is for the convenience of the new subdivision and not
an integral and necessary part of the road.

If this is true, the United States advises the
court that this action can be decided on the basis of United

States v. Gates of the Mountains, supra, and therefore

recommends that the court require the parties to clarify the
facts relating to the ditches, either by stipulation or a
limited evidentiary proceeding. The court clearly has
discretion to do so under Rule 56, Federal Rules of ;ivil

Procedure. Fine v. Citv of New York, 71 F.R.D. 374, 375

(s.D.N.Y. 1976).




ARGUMENT

I. Federal Law Controls The
Scope 0Of The Federal Offer.

This action involves the interpretation of a
deceptively simple statute, R.S. 2477, 43 U.S.C. § 932
(1970) (repealed 1976), which provides:

The right of way for the construction of

highways over public lands, not reserved

for public uses, is hereby granted.

This provision has been construed as a federal ,

offer of'rights—of—way.which may be accépted by the states.

Hamerly v. Denton, 359 P.24 121 (Alaské.1961). The scope of
the federal offer is a question of federalziaw, United. )

States v. Gates of the Mountains Lakeshore Homes, 732 F.24

1411, 1413 (9th Cir. 1984); Frank A. Hubbell Co. v. Gutier-
rez, 22 P.2d 225, 37 N.M. 309 (1833), but within the scope
of that offer, state law controls whether a right-of-way has

been validly accepted as a public highway. Cochise County

v. Pioneer National Title Insurance Co., 565 P.2d 887 (Ariz.

1977). Put another way, states may accept less than the
federal government has offered, but the states may not
accept more than the federal government has ocffered.

The Municipality argues that state rather than
federal law centrols the existence vel non of an R.S. 2477
right-of-way here because this is a dispute between private
parties not involving the federal government. Tﬁis argﬁﬁent
will not withstand scrutiny. R.S. 2477 is an offer for the

establishment of rights-of-way across the federal unreserved




public lands and no other kind of land. 1If a right-of-way
exists at all here, it exists because prior to the entry of
Alaska Greenhouses' predécgssor~in—interest, the United
States offered and the State (then Territcry) validly
accepted a right-of-way grant. When the entry by the
homesteader of the public land was allowed, the land was no
longer "unreserved", and an R.S. 2477 right-of-way could no
longer be be established. If, however, the right-of-way was
established prior to the entry, the homesteader toock subject
to that right-of-way because the United States cannot grant

to one what it has already granted to another. See Leaven-

worth L&GR Co. v. United States, 92 U.S. 733, 745-46 (1875).

The subseguent patent to the homesteader is a guitclaim from

the United States to the homesteader. Wilson Cypress Co. v.

Del Pozc y Marcos, 236 U.S. 635 (1915). It passes to the

patentee everything the United States has, except those
reservations to the United States contained in the patent or

" implied by existing law. Energy Transportation Systems,

Inc. v. Union Pacific R.R., 435 F. Supp. 313, 317 (D. Wyo.

1977), aff'd, 606 F.2d 934 (10th Cir. 1979). It can in no
way constitute a second conveyance to the state. Logically
then, the state's right-of-way is no greater after the
patenting of the surrounding land than it was when the land
was public domain. |

As the Ninth Circuit held only two years ago in

United States v. Gates of the Mountains Lakeshore Homes,

supra at 1413, "[t]lhe scope of a grant of federal land is,




of course, a question of federal law." While in some
instances federal law adopts state law iﬁ the construction
of its grants, such is not the case with R.S. 2477. Id.
The cases cited by the Municipality for the
proposition that state law is controlling are inappﬁsite.

Standage Ventures, Inc. v. State of Arizona, 499 F.2d4 248

(9th Cir. 1974), held that no federal question jurisdiction

exists in an R.S. 2477 case where the only issue was whether

there had been an acceptance of a right-of-way under state
law and there was no dispute as to the scope of the federal
offer. Here the dispute goes to the scope and meaning of
R.S5. 2477 itself.

Reliance on Unit¥ed States v. Oklahema Gas & Elec-

tric Ce., 318 U.S. 206 (1943), is likewiée'misplaced. In
that case, the federal statute specifically incorporated
state law. However, the Ninth Circuit has squarely held in

Gates of the Mountains, supra at 1414, that R.S. 2477 is a

statute in which Congress neither explicitly nor implicitly
adopted state law on the scope of the grant. The Ninth
Circuit specifically rejected the reliance of defendant in

that case on Oklahoma Gas & Electric.

The cases cited by intervenor Cross Poipte Ven-
tures are likewise inapposite. Alaska Greenhouses has
already argued in its Reply to Cross Pointe'Ventures Oppo-
sition to Plaintiff's Motion for Summary Judgment that Hyman

v. State Land Commission, 543 F. Supp. 118 (C.D. Cal. 1982),

is no longer good law after Summa Corp. V. California ex rel

10




State Lands Commissioner, 104 S. Ct. 1751, 1753 n.l (1984).

Even before Summa, however, Hvman did not support resort to
state law in this case. Hyman related to claims under
Mexican grants in California. These are grants by the
Spanish and Mexican governments prior to the cession of
California to the United States. The United States recog-
nized and confirmed such prior grants, but the lands never
belonged to the United States.
It is undisputed that if plain-

tiffs’' land once belonged to the United

States and was subsequently granted by

the United States, federal law would

determine exactly what passed from the

United States. But the instant case

involves land which never belonged to

the United States.
543 F. Supp. at 121.

>

Reliance on Oregon ex rel. State Land Board v.

Corvallis Sand & Gravel Co., 429 U.S. 363 (1980), is like-

wise misplaced. That case involved the question of whether
state or federal law controlled the issue of whether sub-
merged lands which had admittedly passed from the United
States could be lost through accretion or avulsicn. Here
the issue is whether a highway right-of-wav has ever passed
from the federal government and if so, the extent of the
right-of-way. The Supreme Court in Corvallis reaffirmed
that federal law applies to such situations.
Whenever the question in any court,

state or federal, is, whether a title to

land which had once been the property of

the United States has passed, that

question must be resolved by the laws of

the United States. (Emphasis in origi-
nal.) 429 U.S. at 377.

11




That the disputing claimants are now both private
owners does not alter the rule that the validity and extent
of the grants are to be determined by federal law. Thus, in

Energv Transportation Svstem, Inc. v. Union Pacific R.R.,

435 F. Supp. 313 (D. Wye. 1977), aff'd, 606 F.2d 934 (10th
Cir. 1978), the court concluded that it had federal gquestion
jurisdiction to decide a dispute between the holder of a
railroad right-of-way under the 1862 Railroad Act, 43 U.S.C.
§ 934, and a coal slurry pipeline company which had acguired
a subsurface pipeline easement from the successor-in-
interest of the homesteader who had received title to land
traversed by the railroad. The specific question was
‘whether the railroad right-of-way included the right to use
the subsurface mineral estate. Although the United States
was not a party, the issue was one of federal law because it
hvas "a controversy respecting construction of federal acts
and the nature of the estate granted to defendant by them.”
435 F. Supp. at 314.

In Chicago & Northwestern Ry. v. Continental 0il

Co., 253 F.2d 468, 472 (10th Cir. 1958), the Tenth Circuit
rejected the theory that the extent of a railway right-of-
way would vary depending on whether the United States were a

party.

In the first place, we can find no wvalid
basis for the inapplicability of Great
Northern [a federal decision in which
the United States was a party] to a
contest between parties other than the
Government.

12




See also Nofthern Pacific Ry. v. Townsend, 190 U.S. 267, 271

(1903).

In sum, there is no doubt that federal law
controls here. In applying that federal law, it must be
kept in mind that in interpreting a grant from the federal
government, all doubts are resolved in the government's

favor. Humboldt County v. United States, 684 F.24 1276,

1280 (9th Cir. 1982); Andrus v. Charlestone Stone Products

Co., 436 U.S. 604, 617 (1978). Nothing passes except what

is conveyed in clear language. United Stztes v. Union

Pacific R.R., 353 U.S. 112, 116 (1957). This rule applies

to grants to states or corporations for the construction of

public works. United States v. Michigan, 190 U.s. 379

(1903) 2

II. A Section lLine Easement, Even If It Exists,
Does Not Include The Right To Build A
Drainage Ditch Unrelated To A Highway.

Although R.S. 2477 is a statute providing for the
construction of highways, no highway encroaches on the
Alaska Greenhouses' property. This case involves drainage
ditches, not highways.

The United States submits that under United States

v. Gates of the Mountains Lakeshore Homes, supra, drainage

ditches unrelated to a highway are outside of the scope of
an R.S. 2477 right-of-way. The United Stétes recognizes,
however, that construction of a highway often requires the
construction of a drainage ditch as a necessary and integral

part of the highway itself. Such drainage ditches would not

13




be considered outside.the scope of the easement since they
result from the construction of the highway itself. As
explained in the statement of facts, clarification of the
record is necessary before the court can pass on the validi-
ty of the drainage ditches here. At first blush, they
appear to be unrelated tb the road construction and invalid.

The issue ©f whether an R.S. 2477 right-of-way
includes the right to construct drainage ditches unrelated
to a highway is clearly controlled by the Ninth Circuit

decision in United States v. Gates of the Mountains lzke-

shore Homes, supra. As stated in Part I of this memorandum,

the Ninth Circuit held in that case that the scope and
extent of the easement which may be ‘acquired pursuant to
R.S. 2477 is a question of federal law and that the United
States had not impliedly adopted state law as federal law in
determining the scope of the R.S. 2477 grant. The Ninth
Circuit then held that an R.S. 2477 right-of-way does not
include an easement for powerline purposes. Those holdings
(though in apparent conflict with the earlier Alaska Supreme

Court decision in Fisher v. Golden Valley Electric Ass'n,

658 P.2d 127 (Alaska 1983)) are controlling in this court.
There are only two factual distinctions between

this action and Gates of the Mountains. First, the

R.S. 2477 right-of-way in Gates of the Mountains traversed

what later became reserved national forest land rather than

private land. Second, Gates of the Mountains involved a

powerline rather than a drainage ditch. Neither factor

14




alters the conclusion that no easement for drainage purposes
exists here.

As demonstrated in Part I of this memorandum, the
scope of ah R.S. 5477 right-of-way over private lands is the
same as over public lands.

- Nor does the distinction between powerlines and
drainage ditches regquire this court to resort to state law
to determine the scope cf the R.S. 2477 right-of-way. The

Ninth Circuit's decision in Gates of the Mountains that

Congress did not intend to adopt state law was based primar-
ily on the existence of statutes which specifically author-
ized the Secretary of the Interior to grant powerline
easements over the public lands under certain conditions.
The Act”of February 1, 1901, 43 U.S.C. § 959 (repealed
1976), on which the Ninth Circuit relied, applied on its
face not only to the granting by the Secretary of powerlines
over the public lands, but to drainage ways as well. Thus,
the same result is necessary for drainage ditches as for
powerlines. Significantly, 43 U.S.C. § 959 does not apply

tc the Indian lands which were at issue in United States v.

Oklahoma Gas & Electric, 318 U.S. 206 (1943). 1Indeed, the

Ninth Circuit in Gates of the Mountains specifically reject-

ed the type of reliance placed on Oklahoma Gas & Electric

both by defendants here and the Alaska Supreme Court in

- Fisher v. Golden Valley Electric, supra. Gates of the

Mountains is clearly controlling here.

15




III. R.S. 2477 Regquires Construction In
Order to Establish A Right-0f-Wav.

The issue in this action that is not coﬁtrolled by
recent Ninth Circuit precedent is whether the Territory of
Alaska's enactment of legislation purporting to designate
highways along all section lines in Aléska was ineffective
because it'was not consistent with the scope of the federal
2/

offer in R.S. 2477. The Supreme Court of Alaska held in

Girves v. Kenai Peninsula Borough, 536 P.2d 1221 (Alaska

1975), that the statutory designation was a valid acceptance
of the federal offer and upheld the validity of section line
rights—of-ﬁay under R.S. 2477. No federal court has sgquare-
ly decided this issue. |

We shall show, based on the clear language of the
statute, 3/ the language of statutes to be read in pari
materia, federal cases interpreting R.S. 2477 and adminis-

trative construction that the Supreme Court of Alaska has

overestimated the scope of the federal offer in R.S. 2477.

2/ The Alaska statutes operate in two ways. They purpert
to designate highway rights-of-way along section lines in
the unreserved federal public lands. They also impress a
section line easement on the State owned lands. ' The
authority of the State to impress easements of whatever
scope over its own lands is not doubted. Thus on lands
conveyed to the State pursuant to the Alaska Statehood Act
(which comprise the bulk of the federal lands surveved by
the United States before 1969, Declaration of Francis D.
Eickbush), an easement will exist regardless of the outcome
of this action. We deal here only with the former issue.

3/ The Legislative history is silent on the interpretation
of R.S. 2477.

16




That statute requires actual or, at least, imminent con-
struction. To the ektent the Alaska statute purports to
accept rights-of-wayv without any actual or even planned
construction, the purported acceptance exceeds the scope of
the offer and is invalid.

In analyzing each of these factors, the court must
keep in mind the rules constraining federal grants in favor
of‘the government set out on page 13.

A. The plain meaning of the statute.

Thé starting point, for statutory construction, is
the plain meaning of the words of the statute. Alaska v.
Lvng, 797 F.2d 1479 (9th Cir. 1986). |
The right of way for the construc-
tion of highways across the public lands

* not reserved for public uses, is hereby
granted.

Alaska Greenhouses has already focused the atten-
tion of the court on the word "construction" in the statute
(Alaska Greenhouses' Reply to the Municipality's Opposition
to Plaintiff's Motion for Summary Judgment at 15), the need
tc give that term its ordinary dictionary meaning (see

Powell v. Tucson Air Museum Foundation of Pima, 771 F.2d

1309, 1311 (9th Cir. 1985)), and the rule of construction
that a statute must be interpreted to avoid surplusage.

Unitedetates v. Menasche, 348 U.S. 528, 538-39 (1955).

Rather than repeat those points about the existence of the

word "construction", the United States would focus the

17




- attention of the court on its location in the statute. The
provision grants a right-of-way "for the construction of

highways over public lands."™ The construction must be over

public lands, that is, it must occur while the land is
unreserved public land. Had Congress intended to offer
rights-of-way in the absence of actual construction, the
statute would have read:
The right of way for the construc-
tion of highways is hereby granted over
public lands, not reserved for public
uses. '
or
The right of way over public lands,
not reserved for public uses, is hereby
granted for the construction of high-

ways.

> B. Similar statutes confirm the
actual construction reguirement.

The fallacy of the overbroad construction of
R.S5. 2477 by the Supreme Court of Alaska is apparent when
one examines other federal easement statutes from the

mid-nineteenth century. These statutes must be read in pari

materia with R.S. 2477. See Sands, Sutherland Statutorv

Constzuction § 64.07.

Most notable is 30 U.S.C. 51 which is the section

immediately following R.S. 2477 in the Act of July 26, 1866, —

4/ Of course, a provision of a statute must be read in the
context cf the whole statute. Richards v. United States,
369 U.S. 1 (1962).

18
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C. 262 § 9, 14 Stat. 253 (repealed 1876)
Whenever, by priority of posses-

sion, rights to the use of water for
mining, agricultural, manufacturing, or
other purposes have vested and accrued,
and the same are recognized and acknowl-
edged by the local customs, laws, and
decisions of courts, the possessors and
owners of such vested rights shall be
maintained and protected in the same;
and the right of way for the construc-
tion of ditches and canals for the
purposes aforesaid is hereby acknowl-
edged and confirmed: Provided, however
that whenever after the passage of this
act, any person or persons shall, in the
construction of any ditch or canal,
injure or damage the possession of any
settler on the public domain, the party
committing such injury or damage shall
be liable to the parhy injured for such
1n]ury or damage.

Despite the strong reference to state and local law and
customs, the Supreme Court has interpreted this section
include an actual construction reguirement.

Under this statute no right or
title to the land, or to a right of way
over or through it, or to the use of
water from a well thereafter to be dug,
vests as against the government, in the
party entering upon possession from the
mere fact of possession unaccompanied by
the performance of any labor thereon.

* % *

It is the doing of the work, the
completion of the well or the digging of
the ditch, within a reasonable time from
the taking of possession, that gives the
right toc use the water in the well or
the right of way for the ditches or the
canal upon or through the public land.
Until the completion of this work, or,
in other words, until the performance of
the condition upon which the right to
forever maintain possession is based,
the person taking possession has no

to




title, legal or equitable, as against
the government.

Bear Lake Irrigation v. Garland, 164 U.S. 1, 18~19 (18%¢).

Similarly, Section 2 of the Act of July 6, 1866
allows the patenting of mining claims to those who have
"occupied and improved the same ... héving expended ih
actual laﬁor and improvements thereon an amount not less
than one thousand dollars". § 2, 14 Stat. 251.

In 1875, Congress granted a right-of-way across |
the public lands for railrocad purposes. Act of March 3,

1875, 18 Stat. 483, 43 U.S.C. 934 et seg. The right-of-way

may be accepted either by actual construction, Great North-

ern R.R. v. United States, 315 U.S. 262 (1942), or by filing

a prof%le of the route with the Secretary of the Interior.
43 U.S.C. § 937. 1If acceptance is by filing, the railway
must be actually coﬁstructed within five years or the
right-of-way is forfeited. Id.

The conclusion is inescapable. Congress was
generous with those who actually placed improvements on the
public lands but never consented to the cluttering of the
public domain with paper rights-cf-way by those who had not
conétructed, nor were about to construct, such improvements.

C. Federal case law supports the
actual construction regquirement.

While the federal cases have never sguarely

addressed the issue of whether section line legislation
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S/

exceeds the scope of the federal offer, = they clearly

indicate that Congress' concern in enacting R.S. 2477 was

with highways actually constructed. Thus in Central Pacific

Ry. v. Alameda County, 284 U.S. 463, 473 (1932), emphasized

that:

. The section of the Act of 1866 granting
rights of way for the construction of
highways, ... was, so far as then
existing roads are concerned, a volun-
tary recognition and confirmation of
preexisting rights brought into being
with the acguiescence and encouragement
of the general government.

In one decision, United States v. Dunn, 478 F.2d4

443, 445 n.2 (9th Cir. 1873), the Ninth Circuit went even
further and suggested that the construction had to have

occurréd prior to 1866. Later Ninth Circuit opinions have
questioned Dunn on the issue of the non-prospective nature

of R.S. 2477, Humboldt County v. United States, 684 F.2d

1276 (9th Cir. 1982); United States v. Gates of the Moun-

tains Lakeshore Homes, supra at 1413 n.3, but as these cases

involved aciually constructed highways, they do not undercut

the emphasis placed in Dunn and Central Pacific on actual

construction.

3/ The Eighth Circuit has decided two cases involving
section line easements. Bennett County, South Dakota v.
United States, 394 F.2d 8 (8th Cir. 1968); Bird Bear v.
McClean County, 513 F.2d 190 (8th Cir. 13975). Both cases
were decided on the basis of the land status of the parcels
at issue. Admittedly, the Eighth Circuit assumed that
section line easement legislation could form a valid
acceptance, but it appears from the opinions that the actual
(Footnote Continued)
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Cross Pointe Ventures cites Wilderness Society v,

Morton, 479 F.2d B42 (D.C. Cir. 1973), for the proposition
that R.S. 2477 contains no construction reguirement.

However, Wilderness Scciety is in no way inconsistent with

the principle in Bear Lake Irrigation Co. that the rights-

of-way and other rights offered in the 1866 Act vest upon
construction while the land is in public domain status or

within a reasonable time thereafter. 1In Wilderness Societvy,

\

the imminent construction of the North Slope haul road was
clear and definite. Indeed, the actual construction of the

road occurred while the land was in public domain status for

purposes of establishing a highway under R.S. 2477. &/

D. Administrative interpretation
confirms the existence of the
* actual construction recuirement.

The Department of the Interior is the agency
within the federal government responsible for the adminis-
tration of unreserved public lands and, indeed, of the bulk

of all federally owned lands. See generally Titles 16 and 43

U.S.C. On April 28, 1980, the Deputy Solicitor of the

Interior issued an opinion entitled "Standards to be applied

(Footnote Continued)
construction requirement was nelther argued to nor addressed
by the court.

8§/ This is so because the action under attack in Wilder-
ness Society was the decision of the Secretary to lift
partially Public Land Order (PLO) No. 4582 for the purpose
of construction of the highway. As the PLO was lifted for
that purpose only, the construction did occur while the
lands were in public land status. See 479 F.2d 842, 882

n.9%0.
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in determining whether highways have been established across
_public lands under the repealed statute R.S. 2477 (43 USC
§932)." Federal Ex. 1. 1/
The Deputy Solicitor concluded that actual con-
struction was a condition of the grant and that the state
statutes purporting to accept easements along each section
line within the state were insufficient to establish
R.S. 2477 rights-of-way. Federal Ex. 1 at 11. The
opinion's conclusions are reflected in the Bureau of lLand
‘Management Manual. Federal Ex. 2.
The interpretation of a statute by the agency

charged with its administration is granted substantial

deference. Udall v. Tallman, 380 U.S. 1, 16 (1965). If a

statute is silent or ambiguous with respect to the specific
issue, the court may not substitute its own construction fcr

a reasonable interpretation by the agency. Chevron USA,

Inc. v. Natural Resource Defense Council, Inc., 467 U.S. 837

(1984). Indeed, deference requires affirmance of any agency
interpretation "within the range of reasonable meanings the

words permit, comporting with the statute's clear purpose.”

2/ That this first comprehensive analysis by the Depart-
ment of the Interior of R.S. 2477 followed the enactment of
the statute by more than a century is not at all surprising.
Although the statute had been the subject of numerous state
court cases and a few federal court cases, the United States
was almost never a party. It was only after the repeal of
R.S. 2477 and the passage of the Federal Land Policy and
Management Act of 1976 [FLPMA] that it became necessary for
the Solicitor's Office to take a comprehensive look at

R.S. 2477.
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Alaska v. Lvng, 797 F.2d 1479 (9th Cir. 1986). The Solici-

tor's opinion fully comports with the clear purpocse of the
1866 Act to secure and reward those who actually placed
improvements on the public lands. 1Indeed, since only a
small minority of states have adopted section line easement
statutes, it is not possible to argue that the absence of
section line rights-of-way frustrates R.S. 2477.

The only objection which may be said against the
Solicitor's opinion is that it contradicts the decisions of
four state courts. The Deputy Solicitor recognized that his
opinion was inconsistent with some state court decisions,
but noted that the state decisions are themselves inconsis-
tent. Thus while some state courts (Alaska, the Dakotas and
Kansas) *have recognized section line rights-of-way, Montana
has interpreted the federal offer inm R.S. 2477 to reguire
construction.

Further, it is immaterial that the

lands now owned by plaintiff were public

domain at the time the road petition was

presented and acted upon, as section

2477, U.S. Revised Statutes (43 USC

§932), but grants a right of way for

highway purposes over the public domain,

which grant does not become operative

until accepted by the public by the

construction of a highway according to
the laws of the state.

Warren v. Chouteau Co., 265 P. 676, 679 (Mont. 1929).
(Emphasis added.) |

In any event, it is not at all unusual for federal
courts to have to interpret federal statutes in a manner

inconsistent with prior state law which remained
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unchallenged for a long period of time by federal
authorities. The Deputy Solicitor in his opinion pointed to

the Supreme Court's decision in United States v. California,

332 U.S. 19 (1947), in which the Supreme Court held that the
United States owned the sea bed in the three mile belt
coastal, despite the long time belief of the California
legislature and courts that the state owned the submerged

lands. This is not an isolated instance. See Minnesota v.

United States, 305 U.S. 382 (1939) (federal statute

‘permitting states to condemn Indian allotment implicitly
requires that action be brought in federal court despite
nearly four decades of condemnation actions brought under

statute in state courts.); Joint Council of Passamaguoddy

and Pendbscot Tribe v. Morton, 528 F.24 370 (1st Cir.

1875) (Indian Nonintercourse Act, 25 U.S.C. 177 applies to
Maine Indians despite almost two century long practice that

it did not.) 1Indeed, we already know from Gates of the

Mountains, supra, that the Alaska Supreme Court in Fisher v.

Golden Valley Electric, supra, seriously misinterpreted

R.S. 2477 on the scope of the right-of-way and must be
disregarded at least in part.

While the Solicitor's opinion is reasonable and
comports with the purpose of R.S. 2477, the Alaska Supreme
Court's interpretation leads to absurdities Congress could
not have intended. The state statute ignores not only
construction but the feasibility of construction. We

believe the court can take judicial notice of the fact that
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the topography of Alaska precludes the use of section line
easements for highway purposes in much, indeed most of the
state. It may not seem that an easement for a highway which
could not be buil£ is a serious encumbrance on the land.
However, the Alaska Supreme Court has sanctioned the use of
section line easements for utility.lines even where no
highway is constructed. 1In this manner, the state law has
completely distanced itself from the original Congressional
offer "for the construction of highways across the public
lands™.

The'state interpretation_is likewise incongruous
in that it would substantially interfere with the ability of
the federal government to establish large reserves., Very
ofteh access to such reserves must be carefully limited--
military or Indian reserves, for example. Because of the
construction requirement, the federal government has been
able to locate its resefves so as to avoid intersecting
transportation routes. The section.line easement statutes
largely deprive the federal government of that ability--a
result Congress could not have intended. 1Indeed under the
"no construction requirement" theory, there was nothinag to
prevent states from placing flcating highway easements over
the entirety of the public lands. See e.g. 48 U.S.C. § 321d
(repealed 1959). 1In sum, R.S. 2477 clearly requires actual
construction over the unreserved public lands and no highway

easements exist over the section lines here.
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CONCLUSION

With a slight clarification of the record, this

could be a simple case controlled by Gates of the Mountains.
The United States believes the court should reguire clari-
fication of the record before deciding the summary Jjudgment
motion. In any event, Alaska's purported creation of

R.S. 2477 rights-of-way over all section lands on the public
domain was ineffective because it was outside the scope of
| the federal offer.

RESPECTFULLY SUBMITTED this <3 day of October, -

1386 at Anchorage, Alaska.

//<f/;1l,°j L{/ /,/QMOL.\
BRUCE M. LANDON

* Departmenﬂ of Justice
Land & Natural Resources Div.
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BRUCE M. LANDON

Department of Justice

Land & Natural Resources Division
701 C Street, Rm F249, MB 69
Anchorage, Alaska 995513

(807) 271-5452 -

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

ALASKA GREENHOUSES, INC.
Plaintiff, Case No. A85-630 Civil
v.

MUNICIPALITY OF ANCHORAGE,
et al.,

~ DECLARATION OF
FRANCIS D. EICKXBUSH

Defendants.

Nt Nl sl el M st Vil S P e

*» 1. My name is Francis D. Eickbush.

2. I am the Deputy State Director for Cadastral
Survey, Alaska State Office of the Bureau of Land Manage-
ment, U.S. Department of the Interior. 'I have held this
position for approximately five years.

3. Only a small part (less than 15 million out of
365.3 million acres) of the State of Alaska had been sur-
veyed prior to 1968. The great bulk of the lands surveyed
prior to 1969 were selected by the State under the Alaska
Statehood Act and other land grants to the State.

I DECLARE under penalty of perjury that the

foregoing is true and correct.
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“FRANCIS D. EIGKRBRUSH
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6310 (54 I.D. 339) (1334); wilcermess Zociecr v, Yorion, 479 £.2a 42, =62
n.90 (D.C. Cir. l¥73) — btuc fcr sresent gurocses 1t i3 sufficiens o
ccsarve that R.5. 2477 was 2n ofler of rights—cf-way calv ecozas zublic
1z28s "noc reserved for cublic uses.” )

[R)
[])
D
n
).
n
r
m
b |
=
N
p-
2
J
m
[l
d
[
113
wn
Q
th .
w
[‘l
it
lal
[ 3
n
0
ary
5
cr
12
d
1

Tz S0 tructi } , i
ze conas:iferad an essentiel elamer: Of the orier macda o Congrsss. "Copso—
sicn" is defined in Wemster's 2w Intermagicnal Dic:zcz.*.arl,'(Z:' 2, 1833
{unatridesd) 2t 372, es:  "act of culiiding; 2recticn; act of davising
and forming." Constructicon crdinzrily n2:zns mor2 than sars cse, s;.‘r_ﬁ'as
tne coeation oi-é track acTtoss mublic lands oy tne gassage of venicles.
vAccordingly, we Selisve thao the tl2in meznusc of the cerm "constouc:tion, ®
25 usa3 1n R.S. 2477, is tnat in crier for a valid richc—ci-sav to come
110 existance, therce must hRave Tesn the aczual bL!llCl‘.":g =f a hizoway:
i.e., tne grzat could not e gesfzciad without some acTual coastoicsicn.
i/ An analogy can o2 crawn from the lew of contracts. It iz a2 -
Of CCniTacT LéW thET no mere Lhan 1S cffarad s suscectitle of 2
scoesiEnce.  Yadscox v. lormern letural &2s Co., 259 F. Seop 7351
(B.C. Cxlz. 1%c¢). Thus, 0 orger for rignts-oli-=2y to n=ve besn
scmzorsd under the instant staTtula, SUCh acoIgstande SusST have o2
in accoriznce winh the terms and corditicns of tne cifar. Mimne:
t=. Cc. v, Columzus Folline Mill Co., 119 0.5, 149, 131 {I:g¢);

SoCx; 133 §sS. 135, 12l 1i880); aticral Zomk v, Hall,
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J2ot2lieve LNe Drraol LRTETOETITICON €N TALS DLNU L3 RNAC SLUILET IV ta
e oozsey Suutame T2 R . Qoo vl Cims 0f Pztsrscn, 2R A
53 (.3, 1212) consimuing the neiliy [Centica. LhT238 "oomscricoisn of 2
migoiday® ownien asozacss inoa L9l szaza stamuta. INe court nsuzd {36 AL
2t £Y-70, sronesis adced):
[Tine Zirsc cueszicn TYAl 2Tises 1§ =hacC !5 mrant v the
“constoucticn Of @ nifdway.” feoaes iz mezn sitpliv 0 lay cuz
the nizoway on zecer and Iills 2 sap tnessol ln 3TTE fuol:ic
rfice, or cTss it oontensliate sucn jrading, C2IDing, flizging,
vlanking, or ownec zavsiczl altsrzticn oo 2dsiiicn &s may
o2 recessary T presacfs e crassing for use Ty horsas, weIcns
anc other van:clzs, (and] ot zezsercses. . . . Tne planmn
=3rcos of tne statuls LhclcsEls o ay mind tnet the littar
13 Lhe lntenticn.
.
TT suTvey & plsce Of lancs and mexe 2 rap of it, to cesigrace
17 25 2 zuolic strest, and to fil2 the rap cannot 10 any sanse
o2 sz1d to c& the construction of e hichaway. To constmics
2 guilding it is not sufficisnt to raks 2 £rawing of it and
file it: it is necessary to maxe a gthvsizal erzctien which
‘can. o2 useg as tuilcings orZinarily are used, and so I think
tm2c a hicowzv cznnot fe s2id to e "comstructad” uvacil ir osnzll
rave se2n man2 rs2cvY [Or :CIuaEl use es a nicnwav. The ot
“Sornstruction” wnolies e D2CISITENCs O WOrs; LT rsities
also Tme fittlng of &n colect Icr use or ocotusaticn in Lhe
ustal way, anc-ior som2 CLSIIRCT ZUTZCSe: 1T ARins D cus
togethar tha constituent serts, to oeile, ko fabricazz, €2
Iorm enc o maxa.  Tne use of the -0rag in &Smnacticn Wiz e
nignway senifesstly means the gresératicn of tne hiznway
for ecmuel crdinery use, &nc it the mare cellinezhiza
thereoi, or the aking of land for the zuspose of e streen,
The fzzesrzl ccourt cecisicns ars oot teloful in intsrtrating "construoTicon.
Tor axzozle, tows Dunn encg WilZermess Scois2cv inwvelveo rezds zcnuaily oon-
stTiczss. One might find a f2.nt sUZCescicn it mne Cancral Pacifis e, czse
wnzt en R.S. 2477 hichway may e crescaf 30i:lv oy oactual use, 3/ cut Tne
Cours never eddressaed tne guestion wnefner some “coasiricTion” 1a the orde
nar7, Sictignary sanse of the «ord was neceszzary.
3/ 3e&=2 224 U.s. at 227, wnors e Court rocsc Wt Z2SsSing mat e crizinal
Tzad in question "w2s formed Oy wne f@ssace of W2gCnS, 2%C., Cwar ne
~azural esil . . . .7 Zarlier the Coutx rotzd thit the hignway nad seen
"l31c out 2~cd declarsd =v the county in 133Y¥, end sver singe has Dzen
saintzipea.” 234 U.S. 2t s83.



Tne sZministracive difriculey of applving 2 standard otnes Lian actoal ooa-

struction woule o2 wcrantially urrarzzeabla. IDozctual use w2re tme cnly

criterion, inmmemeranle je2p trzils, wz2on rZoc3 g other actess wevs — sIn

of tnem ancient, and sow@ trivecsad cnly very LnItecueantly (BUC wTase susses—

tibilicy to use nas mot cetsrioratza sicnificantly cecause OF nstoral eridic
77

1
in oo of the West) -— micnc qualify as cueblic nighwaws wndsr .5, 2
f2Iulting nighways €2 e censtructed will prove, w2 telieve, Tuch moc
=0IA2212 10 dararmuning Wh2onac en R.S. 2377 rizhi-of--2y 2xisted ooy
Cciczer 21, 1276.7/

4

§/ Foc axatmle, the Stacz Of Lian, whAlcn aggues wnac R.S. 2377 aichwavs

cirn e zeriectzd mersly Sy swolic use withcout cohstruction, 1s oy stace law
in g srecess cf meweing such Trcecds” wnlon it considers werz in existancs
es of Comczer 21, 1976, the Zace of w2 rizeal of 2.8, 2477, (S2czuica’
27-15-2, Utzn Coce Annctatzd 13738). OCur inictial razview or tnese megs ingi-
cztec tnat the Stzte of Ulzh considers all of the aumarcus trzils aczess
fecerzl lends o be R.S. 2477 nignways, regardless of extant of conhstruczicn
TEinternance or usa. :

7/ 1Ia the cdecatas leading up to the czcezl of %.5. 2477 in FLawa, rcnere

E‘CC‘.:‘:':EC a CO].'CC‘UV tev~22n Senators Stavens (Alzska) and Hezxell l:CJlOEE’::C)
=tics nirr\.r= the confusica in tie r2portad cecisicns efout the reaning

ct R.5. 237 Sse cererzily 120 Cong. Psc. 22233-64 {Julv &, 1974).

Tcr ex_n._-:le, S—sr.=cc>t Stavens r2f=05 3t che zoint to "ds fzcis ouslic

roads” which are coeated {tTm trzils that “have tesn crided znd then
cTtavelac end tren are suScenly faintainea Sy the state.” e was con-
cerned wat razezl of R.S. 2477 micnc el:.'m—x t2 ricnis-of-~av fcr sucn
isnways if thers nad teern no tommzl ceclaraticn of 2 nigowev urcar

2477, even if the stzte "2id, in fact, tuild public nichwavs

VI
(VXY

<

across fzoerzl lerne." Senztor Haskell essursd him thet sues forsel
cerfzczion of the grant was Aot necessary; i.e., that acuusl existing
use 2s a gublic hichway wder state law at tne tize TL24 becorms law

is sufficient to protect the highwey right-of-way as 2 velid zxisting
iznt et effecied Ty e repeal of Q S. 2,,7 Serztor Zisizll rafzrrez
tD a worthofekocs state oourt decisien whilch tacscnizsd Toth Izrmal and
infooral eeosptance of e R.S. 2477 cranc, :.'-.e latzer ceing Sere oy
“vees sufficisnt to est=blish a highway undzr the laws ol Tne Stzza,”
Whegner eitder Seraetor thousht use without constructicn wes sulificiznms
1S ccuotful.  Sena2cor Stsvens rzised ©ne ooint in the conwext 2f nilen=
wTveg waich tad o=en gradez, cravelad end ownerwise builc, ?irzlly,-

ci course, this :ec_te, cocerTing nezrly 110 wears after anscmznc of 2.8.°
2277, sn2cs ro lignt en C:w-ess' inzent in l2éc.

’



fa:15 1S mOT o 83V et 1f e road we5 originally vEaiod maraly oy whe zas-
ci=e Qf wehicias, 1t can sever cualify for & riunt-ni~a2y STinc wides K.5.
;443'.’. TS e SSALTICS, W2 LIMAN 3uSn 4 Te2C CIn TECSTe @ dlonedy witad

tme reaning of x.5. 2477 1 sTacte or local) suwemrnent wsooves ot

31ns it by takung ngazures waica cualily as "oTmsivecticn”; i

zaving, wlacing calverts, etc. If e nignway has Ie2n "consurocned

LS sanse orior td Cetocar 21, 1976, it can gqualily for an P

rigni-~oi-~ay wnei2r Or nOt consinucted 2o inttio.d/

nisiEv 13 2 rcac trsely cn2n o evarscre; 2 fublic re2c. See, 2.c.,
s2mstor's New Worla bicticremy, (Collage g, L431) et 888; H:rois v.
=amsos, 75 Y. oSupl., dol (L. icarno l¥48); «arp v, Citv of 2allinznaxm,

I77 .20 ¥4 [Wash. 1¥83). Zecause a private £Iad IS NOC 2 nlchway,

no rignu=si-wzy 20 & prival:z toze could riave Deen estanlishzd, nmcar ,
A5, 2277, Insofzr &s the dicta in Dnitec Sczzes v, 9,947.71 soras of land,
Z20 F. 3upo. 320 (D. wev. 1l5ed) concluces cunersise, -' 2liave tne coucs
was clezzrly wreng.  The court's errer in thac c2se wes in conitsing the
stenczres OC H.S. 477 witn otner law of access across tuslic lznes; i.e.,
the £C3C a2t isSue In that c3se was & reag to e minlng claim, end the
LesarTisnt nIo pravicusly cistlingulsned sucn tacs ITem fuolic hignwavs
SuCh &s micnt Te constructad Sufstant to R.S. 2477. S@2 Zicnts of Minlng
Clzirants to acoess Qver tne Public lands co Tnear Clavms, b5 [LD. 361,
183 (Iv=z). The court 1o Y,%47.71 Agtes of Lanc szecifically founc chat
tne reed in cuesticn was not & Sudllc rcae or nignwey, 220 F. Supp. zt
336-37, and 1t thersfore follows that it could not h2ve tean an &.S. 2477
roac.Y/  Hawier, it was an acgTess road weer the Minlng Law of 1872,

218 even assuning the court correctly conclicsd that ins taring v e
coverTmant was congensable, the court's discussicen of 2.5, 2477 was not
szrTinsnt te the lecali cuesticn prasented,

Iin suomary, it is our view thaz R.S. 2377 was en oflzr oy Consrass thet
coulc only be geriactad oy actusl constructicn, whnethar oy the stacs cr
loczl govermmeat Or Ly an euthcrizsc srivace incivicual, of & hichwav

czen to sunlic wse, prior to Ccusier 21, 1376, ¢n cudlic lancs rot rosarsecz

s/ 1C 1§ ncCt neces3ary wo ce2al nerein with <hecher ana how 2n 3.5, 2477
Tignz—ciwsay czn Se terminatad.  Secause cnly a right—of-aay rzdher then
zizle is convevsd, howaver, it seens clezr that sucs a righs-ci~way c=n
oe erminzesd Ty akandonment or fzilure to mzintain conditicnz suizanie
fcr vse as 2 Sudlic higaway. CE. Unitsc States v, 2,647.1 Actas of Lard,
220 7. Surpv. JZB, 335 (D. dev. 1%3). )
4/ In ZacT, the Stare of Nevacz nad officiallv tzxan the zcsitica thac
Tne oIS in Suesticn was net consicdsczc 2 Zublic rIed or hienway.  Ses
230 T. Suzos. et 337. —



isr seolic uses. Insofar es highways setuzlly cinzirucizs cuer orE-
ser;;c ouoilc land Ty sI2te or lecal GTVIITTIIANE O Uy urivate ingiviZozls
under statz or loc2l Sovarmmaent impriTatul LTlr o LIinter 21, 1¥78, w9

cc not cuzsiion e validaty.

D. Scatge law gonstmulnz R.S. 2477

25 nzgad dbove, SIat2 Court Zdecisiens ing 33312 3TL2CULES arz {n o=nlilics
Wil 2200 OTNEr Sn L2 155uUe Of now & ctiInt—ii-say under 2.S. 2477 1S
cerracres.  Cenzr2lly, e édsroicn of. whe in212S5 2stears ro fall wnco
tirze ganeral catzzsries.  Fioat, soma (Rans:s, outn Sasot: :ng ~laske)
azo2 nzlo tmac sizte statutes wnion puricen We o 2stallisa seen ricnos—ci-eay
2lore ell sectien linmes ar2 scelificisnc o 20zt the {Tint uzon 2r:ciTENT
Cc: the szzte staiuie, even if re nichwey nad 2iiter LeEn corstructsr ocC
Srezieez v use. Thell v. Keles, 0 2. 33 (Ran. 1902); =22rzin v, Cancen T
35 ti.w. 20 172 (S.D. 194d): Glcves w. Kema: Fenifsul: 2srowen, 5.6 2. .2
1320 (Alas. 157%), conoss Warztsn v, Cnouczau Counoy, 283 2. 375 (fenc.
1622). Seccne, .st2tss such &s Coloraco, Crscon, wyaming, New ‘exics, and
Utan nave held thac 2.5, 2477 rights—cfi-s2vs can =2 zerfactas solely oy
volic usey WwilhCut &ny CTASTIUCLICH or feintenancta. Nicolas v, Urassle,
267 v, 196 (Cole. 192%); trentcococmery v. Somers, 90 P, 874 (Cre. 1807):
RztTen E::s Co. v. Black, 18> 2. 3138 (wwvo. 1817); Wilszca v, Williazms, 87

¥, 28 583 [N.#. 1l¥39); Lindsav Land & Livestcck Co. v. Caurmeos, z:=5 2.

13b (Utah 193C). Thirg, Arlzena cousts aave n2id Lhat sudh rignts—cf-way
sin =& estzblished caly oy a rormal resoluticn of local covermment, efcer
in2 Aighway has fesn ConsITucIzC.  reriaCIiicn oY Sare uze is nob racoonizec.
Tecesn Consal. Couzer Co. v, P2ese, 100 2. 777 (Aciz. 1900,

Thne zzcve anzlysis of the plein mezening of R.S. 2477 sacws thac the Afrizone
interevetaticn s The only correct one, and hac the positicns takan o
coner sI3tss €O ACI TE2RT LNe express IECuLTEmAntsS of ine statute., oo Sx-
eTle, tThe Xansas, Sith Cexota and Alas42 aoTroacn Sasec on seczica lines

N
coes ~oD sven ra-uire that thers fe & nianwa
- ) ' =

o In-8y CC 2CT2S3 touc2, much le
tmat it D2 constouczea.  TNEe aDcreach taxen Ty states sum es Colcracc,
Utan, New rexics, Crzgca and Wycming, wrat R.3. 2477 rignis-sf—say qav
o zerizcizd T 2IT02S3 CAYs c:ae;ed oy L=e elcne, wiltcut any constmuczicn,
2izo Z2:1i3 ©o fzst he plain raculirament o R.3. 2477 that suoh Righways
" Taczec.” ] )

}oH
i
Ie)
n
rt
v
1
n
n

T™he zerm “censtruszion” SusT o@ constIues &S an 2sszéntial slamenc of the
crang oilzrsc Ty Concrzss; other-~ise, Corncress’ us2 of fhe t=rm {3 mesninglis
&gne superilucus. Thie stites Tulc 2cosnC Cnly Lnac Wnich wms offzrec Ty
Cznzress 2né nCt Tore. TRUS, rigats-of-way W-nish STates susporied IS 200ECT
=3t oA WNiS AlIhweavs w=ere not actually constoiciEd sricr to IozTzar i,

1978, co not mest tne ratulissments of X.S. 3877 anc thersfisrs ng werizomzl
cighz-cf—~ev crant exists.



]
‘r ' .
';\/.'{ ; Tie TeIulsiion 2t 43 CLF “Or T.ies e 3T s
(/ ¢t wiziner 2 a1Imw=av na 27 2.3, 24757 a
Suestin TI stz law,
The laencuace of 1oiis regulizcicn £zt 2zeiarst 10 2 Cirvouler cetzd Mov i,
1938 {Circ. 1237 3, % 34). AL Zeroinent AU, e f2lulanicn oIovicd:s
(43 C.T.R. § 2322.1-1):
Mo agpiizatizn shculd e fiied unces R.5. 2377, 23 o
acTicn on th2 cart of the Goveimment 13 SeoesIary.
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AL W17 Ea38N otk

% a Sonsistan 2
rnY 5ot 5 tory coasractien hhiac fonuress i3 fozsoad iz
Te osat ol pricr existing law,l)/ and 2 TLotES 3n0ulE e monsious

e

Y oty O

Tinally, it snoulo e notazd that in states sich 25 Alaska, whizh ~:zve en-
3ctes Slatutss sSesifhating all seczicn lines s hicnweys, curmmoiing o ono
sciiute the geriaction or the R.S. 2477 gTang, 322 Girmvas v, Hanai =emansul
2070uen, 536 P 2¢ 1221, 1225 (Alas. 1973), o miZilc lencs in he 2ntifz s
woulc cualiify for wilcerness study tacause thsrz wiuld 2o ro "roaclzss”
T22s over 5el acTes, and sacticn 603 of FLEMN rxculres a rzedlszez zrza of
QUU acTes es 2 minumun in ordar to Ze cocnsifsrzc {or wilcermess zrez
gsitnation. Tnere is ézscluzzly mo indicztien in oz iszsislative nisicoy
ol FLFwA that {ongress Lhoucht such & DizarTe resul: wculd te zessitia

Cn wie contrary, ell inoizacions arz wat Congrass thowght wmzt ell aozzs
of suzlic len ithcut constructed and maintaided czads wmuld 2m soosicare
in

gion as wildzrmess.

2]

-

n 1—
m

in

n

]

‘O

[\

find this exp

I toust veu will £ planaticn of cur icsition useful., T leck
fcr~2re o our ng2ting on ey 2 to aiscuss tnis furtner.

.
1

10/ It is signiZicant cnét in rorwulacing ics Zefinicion of "roedliaes” thet
The Fouse Coamittze identifisd mo conflict tetwesn that cdefiaivicn 2nd R.S.
2477, S2e H.R. F=p. No. 1183, 93th Cong., 22 Sess. 17 (1976). The trzascrizc
or the Scuse Coomittes marsup sassicn raveals that Concraszwan Staizer of
~rizena suzcastza wie cdefinition of "rcad” wnio eczears in the Hcocuse ZecorT.
irizzna is an eric state wners “Wavs® g2 T2 cTeztad end usad as roeds

sersly oy the zassege of vehicles, end Congrassman Stsiger tock some zZ2ins

o drzw the distincuicn teww~een 2 "wey" end & "rzad” Zor wildemmszsz zurzosaes.
T-2 latter, Ge insisted, vas env actess route itoroved or meinzzines in

anv way, suen as & grading, placing of culvarts, or making of zZar ciicmes
Se= Trzascrizt of Sroceedings, Subcoommiliize on Podlic lerds of House Chirmitias
cn. latarior 2ng Lnsular AZszirs, Sept. 22, 1773, 2T iv-dl.

11/ See, e.¢., United Stztes v, =chinson, 383 7, Sooz. 32 (DL fla, 137G
Tn Te Vizess<s, 287 F. SuT@. 448 (L. NLYL 1wEd).




.24B2

2801 - MANAGEMENT

2. The regulations (43 CFR 2802.5) have set a goal of
identifying all the R.S. 2477 highways. The Bureau should work with each
State, county, and municipality to identify all of the exlsting public
highways. The equivalent of an application for this type of public
highway is any map that clearly shows the location of the highway on
public land. Additional information such as right—of-way width would
also be desirable. Compare the map with criteria .24Bla through c¢. If
the roads identified on the map submitted by State agree with the
criterla assume that the roads are bona fide R.S. 2477 highways. If
differences are found between the map and criteris, further research with
the local government may be necessary. A letter of acknowledgement with
a map or listing to the appropriate local government that identifies the
public highways is sufficient. There is no grant form.

a. Assign a serial number and set up a case file.
Minimize the number of serial numbers and files by consoclidating roads
under each governing body. However, if the State Office already has an
existing serialization system with individual numbers, 1t may be
continued. |

b. Note the Master Title Plat. Authority to be
cited on the serial register page is R.S. 2477 (43 U.S.C. 932).

>

3. Roads existing on public land, other than public
highways are generally Bureau-administered roads. State, local
governments, and others may file an application for a right-of-way grant
for roads that do not meet the criteria listed in .24Bl, R.S. 2477 did
not specify the temms and conditioms of the rights conveyed. 1In some
instances, it 1s necessary to know the terms and conditions in order to
manage the adjoining public land. As a general rule, terms and
conditions can be determined by examining the State laws or practices for
similar publiec highways.

a. Terms - perpetual,

b. Right-of-way width — As specified by State law
or commonly used on similar public highways.

c. Extent - public use as a roadway. This would
not include material sites, stockpile sites, or other ancillary
facilities.

4, Other rights-of-way use within a R.S. 2477
right-of~way after December 9, 1974, must be authorized by a separate
right-of-way grant. Separate right-of-way requirements prior to
December 9, 1974, were waived by the Bureau. However, when these
pre~1974 rights-of-way require a new location or ownership change, they
should be updated with a new right-of-way grant.

&R o e e . Rel. 2-152
BLH MANUAL Federal Ex. 2 9/}_0/82
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2801 - MANAGEMENT

B. Revised Statute 2477. The Act of July 26, 1866, R.S. 2477
(43 U.S5.C. 932) provided:

“The right-of—wa§ for the construction of highways over public lands
not reserved for public uses, is hereby granted.”

This statute, which was repealed by FLPMA, has been interpreted as a
right-of-way grant for highways over the public land without any
limitation as to the manner of the establishment. The grant becomes
fixed when a public highway is definitely established in one of the ways
authorized by the laws of the State where the land is located. The Act
did not specify the extent of the grant, the width of the right-of-way,
or the nature of the rights conveyed. To facilitate proper managenment of
the public land, the Bureau has to have a sound transportation plan. '
Therefore, it 1s necessary to identify all public roads.

1. Criteria for identification of R.S. 2477 Public
Highways, include four elements:

: a. In order for a walid right-of-way to come into
existence, there must have been the actual building (construction) of a
highway. Mere use, planning, or surveying, does not egqual construction.
However, construction may not have occurred all at once. Road
maintenance often equals improvement, or even construction. Increments
of maintenance over several years may equal construction. When public
funds have been spent on the road it may be a public road. When the
history of a road 1is unknown or questionable, its mere existence in a
condition adequate for public use may be evidence that construction has
taken place. ' '

b. A highway is freely open to everyone. Roads
that have had access restricted to the public by locked gates or other
means may not be public highways.

c. The construction of a public highway on
unreserved public land must have occurred prior to October 21, 1976.

d. A State has to have a procedure to confirm the
R.S. 2477 public highway right-of-way grant.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 23_”-‘-( day of October,

1986, a copv of the foregoing BRIEF AMICUS CURIAE OF THE

UNITED STATES was served by United States mail,

pestage paid, to the following counsel of record:

Donald W. Edwards

Deputy Municipal Attorney
P.0. Box 196650

632 West Sixth Avenue
Anchorage, AK 99519-6650

Reginald J. Christie, Jr.
Suite 200

307 E. Northern Lights Blvd.
Anchorage, &K 99503

Diane F. Vallentine
540 L Street, Suite 102
Anchorage, AKX 99501

b

Reit @ Daliza

BONITA R. DOTTER

Secretary

Land & Natural Resources Div.
Department of Justice
Anchorage, Alaska
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