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ure. Under these circumstances,
the Jot was not devoted to a public
use. The inevitable result was that,
as regards adverse possession, the
city held the lot subject to the same
legal consequences as would have en-
sued if an individual had been its
owner., City of Chicago v Middle-
brooke, supra. Nor is there any de-

cisive significance to the
Hezdnote 8 fact that the lot was ac-

quired by the city in per-
forming its governmental duty of
collecting taxes. The controlling
factor is the use to which the realty
was put after its acquisition. We
do not accept the reasoning of
courts of other jurisdictions which
appear to take a contrary view. See
Anglo California National Bank v
Leland, 9 Cal2d 347, 353, 70 P2d
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937; Sasse v King County, 196 Wash
242, 249, 82 P2d 536.
Whether possession is adverse in
character i3 a question of fact. Pa-
dula v Padula, 138 Conn
Headnote 9 102, 110, 82 A2d 362.
. Since the court found all
the essential elements of an adverse
possession, and since title by that
method was legally possible as
against the city, the court was cor-
rect in its judgment.
There is no merit to the claim that
the court erred in entering a manda-
tory injunction requir-
Headnote 10 ing the plaintiff to sup-
ply lateral support to the
defendant’s land.
There is no error,
In this opinion the other judges
concurred.

ANNOTATION

Acquisition by adverse possession or use of public property held
by municipal corporation or other governmental unit other-
wise than for streets, alleys, parks, or common

[ALR Digests, Adverse Possession §49.]

1. Introduction:

§ 1. Scope and related questions, 558.

§ 2. Summary, 559.
I1. United States:

T

A

“A. Acquisition of title ﬂ.gamst generally

§ 11. Indian titles, 576.

§ 3. Public lands of United States, generally, 563.

§ 4. Lands granted by United States to individuals, 567.

§ 5. Tidelands and the like belonging to the United States; land
below low-water mark of river, 574.

§ 6. Islands owned by United States, 575.

§ 7. Accretions to land held by United States, 575.

§ 8. Forest lands of United States, 575.

§ 9. Lands of United States reserved for school purposes, 575.

§ 10. Swamplandsg, 576.

B. Acquisition of interest less than full title:
§ 12, Acquisition of easemient or right 6f way or user, 576.

II1. States:

A. Acquisition of title against, generally,
§ 18. General rule prohibiting acquisition, 578.
§ 14. Application of rule; public lands, generally, 582.

+ Consult ALR2d SUPPLEMENT SERVICE for subsequent cases +
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III, A—Continued

§ 15.
§ 16.
§17.
§ 18.
§ 19.
§ 20.
§ 21.
§ 22.
§ 23.
§ 24.
§ 25.
$ 26.
§ 217.
§ 28.
§ 29.

— Bed of river or lake; island in river, 585.

— Tidelands, 587.

— QOyster beds, 589.

~School lands; college or university lands, 589,

— Swamplands, 592,

— Accretions to riparian land, 593.

— Railroad aid grants; internal improvement lands, 593.

~— Railroad or railroad right of way, 594.

— Canal lands, 594,

— Lands in forest preserve, 535,

— Public square, 595.

— Lands forfeited for nonpayment of taxes, 595.

— Hscheated lands, 597.

— Land purchased by state, 5397.

View that property must be reserved for or dedicated to
public use, 598.

B. Acquisition of interest less than title:

§ 30.

Easements, flowage rights, ete., 598,

C. Effect of statufes or constitutional provisions:

§ 31.
§ 32,

§ 33.

Legislation making limitations applicable to state, 602,

Construetion and application of legislation excluding state
from operation of limitation statutes, 610.

Lands e\:pressly made inalienable by statute or constifution,
611.

IV, Munimpahtzes :

§ 34.

§ 85.
§ 36.
§ 37.
§38,
§ 39.
§ 40.
§ 41.
§ 42,

§ 43.
§ 44.

§ 45.

Property held for public use; general rule of nonacquisition,
612,

Specific applications; school lands and property, 613,

~— Rights of city in river and river lands, 614,

~— Tidelands, 614. -

— Fire engine lot, 615,

~ Drainage or ﬁood control prOJect 615

— Land furnishing access to river or, waterway, 615,

— Home for inebriates; public bulldmg, 616.

Property not held for pubhc use; general rule pelmlthng
acquisition, 6186.

— Specific applications of rule, 617. '

View that property, even though dedicated to public use, is
subject to limitation statutes, 619,

Applicability, construction, and effect of statutory and con-
stitutional provisions, 620.

V. Counties:

§ 46.

§ 47.
§48.

§ 49.
§ 50.

Rule that property devoted to public use cannot be acquired,
623.

— Anpplicability and app'licahons in particular situations; 624.

View that adverse possession or prescription will run agamst
county, 627,

Effect of statutes and constitutional provisions, 628.

Easements, 630,



556

VI. Towns or townships:
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§51. View that property devoted to public use cannot be acquired

630.

§52. V1ew that adverse possession or prescription will run agamst

town, 631.
§53. Effect of statutes, 632

VII. Minor political units:

§ 54, Irrigation districts, 633,

§ 55. Levee districts, 633.

§ 56. Drainage districts, 634.

§ 57. School districts. 634.

INDEX

Abandonment of property for public use, -

effect of—
municipal property, § 42.
aschool lands, § 57.
water rights of irrigation dxstrlct § 54.
Accretions—
to federal lands, § 7.
to riparian lands, § 20.

Acquisition of title by state as staying °

running of statute, §§ 13, 26.

Agricultural association of state, property
held by, § 29.

Apgricultural lands of state, § 14.

Burial ground, town lands held as, §§ 51,
53.

Cangl lands of state, §§ 28, 30[e], 31[d].

City’'s use or claim as not adverse ta title’

of state, §§ 18[b1], 25.

College or university lands of state, §18
[b].

Condemnation proceedmgs-—
forest lands acquired by federal govern-

ment in, § 8.
lands taken by state in, § 23.
municipal property acquired by, § is[a]
Consent to be bound by statute of limita-
tions—
by federal government, § 3.
by state, § 31.

Constitutional provisions, effect of—
county lands, § 49.
municipal lands, § 45.
school district lands, § 67.
state lands, §§ 31-33.

Conveyances.  Patents, infra.

County property, §§ 46-50. ’

County’s possession and use of lands as not
adverse to state, 3§ 18[a], 25

Court house, county ploperty nged for,
§§ 47, 50.

Dam'ming of stream and diverting water
aver federal lands, acquisition of right
as to, § 12.

Deceased person, effect of issuance of
patent to federal lands to, § 4

Ditech over federal lands, acquisition of
right to conduct water through, § 12.
Diversion of water on federal lands, ac-

quisition of right as to, § 12.
Drainage distriets, § 56.
Drainage ditch maintained by town, §51.
Drainage project, municipal property held
for, § 39.
Easements— ’
county, acquisition against, § 50.
federal lands, acquisition in, § 12.
loss of easement by federal government
§ 12,

state—
acquisition of easement in lands of

§ 30.

easement gran‘ced by county to, §50
loss of easements of, § 16.

statute regarding recovery of public
easement by munieipality, definition
within meamng of, §45[el.

Eqmtable title in md1v1duaI‘ and legal title
in federal government, effect of, § 4.

Equitable title in individual and legal title
in state, effect of, § 14.

Erroneous issuance of certificate of home-
stead entry or patent to federal lands,
effect of, § 4.

Erroneous patent to state lands, effect of,
§ 4.

Escheated lands, § 27.

‘Exemption of state or people from limita-

tion statute, municipality as within

statutory provision for, § 45[c].

Federal property, generally, §§ 3-12.

Fire engine lot owned by municipality, § 38.

Flood control project, municipal property
held for, §39.

Foreclosure of tax lien, property obtamed
by municipality through, § 43,

Forest lands of federal government, § 8.

Forest preserve lands of state, §§ 24, 33.

Forfeiture of land to state as interrupting
running of statute, §§ 14, 26.. -
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General rule—
as to county lands, § 46.
as to drainage district lands, § 56.
as to federal lands, § 3.
ag to irrigation district lands, § 54
ag to levee district lands, § 55.
as to municipal lands, §§ 34, 42.
as to school district lands, § 57.
as to state lands, §§ 13, 14,
ag to iown or township Iands, §§ 51, 52,

Grants. Patents, infra.

Homestead laws of the United States, stat-
ute as not running prior to issuance of
patent against settler undey, § 4.

Hospital, county property used for, §47.

Inalienability declared by statute, effect

0fem
municipal lands, §45[a].
state lands, § 33. -

Indian titles, § 11,

Inebriates, municipal home for, § 41,

Internal improvement lands of state, §§ 21,
31[a].

Invalid condition in bequest of property to
municipzality that such property should
never be sold, effect of, § 42.

Irrigation districts, § 64.

Islands-—
county islands, § 47.
federal islands, § 6.

" state islandg, § 15.

Jail, land purchased by ¢ounty but not used
for purposes of, §47. .

Lakes. Waters and waterways, infra.

Le;smg of property by county, effect of

417,

Leveia belonging to mumcxpahty, 8§ 38, 45
fd

Levee diatricts, § 55.

Mexican pueblo lands of municipality, § 43.

Military purposes, effect of reservation in
federal land patent for, § 4.

Municipal lands, generally, §§ 34—45.

Navigable streams, Waters and water-
ways, infra.

Overflowing of lands, acquisition of right
as to, § 30[b].

Oyster beds belonging to state, § 17.

Patent, statute as not running prior to is«

suance gf-—
federal lands, §§3, 4.
easement, acquisition of, §12.
state lands, §§ 14, 18[a, b], 19, 31{a, h].

Poor house, county property for use 28,
§ 48.

Proprletary or private character, lands

held in-—
county lands, §§ 45, 47, 49.
irrigation district lands, § 54.
muniecipal lands, §§ 42, 43.
school district lands, § 57.
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Prospective or retroactive effect of stat-
ute—
concerning state lands, §§ 30[b], 32.
concerning town lands, § 33.

Public buildings—
county, § 47.
municipal, § 41.

Puklic purpose, lands dedicated to—
county lands, §§ 46-49.
irrigation district lands, § 54.
municipal lands, §§ 34, 44, 45[a].
school purposes, infra.
state lands, §29.
town or township lands, §§ 51-53.

Public square, lands of state used as, § 25.

Purchase, land acquired by state by, § 28.

Railroad lands and right of way of state,
§§ 21, 22.

Right of way or user. Easements, supra.

Rivers. Waters and waterways, infra.

Scheol distriets, § 57.

School purposes, lands held for—
abandoned school lands, § 57.
county lands, §§ 46—49.
federal lands, § 9.
municipal lands, § 36.
school district lands, § B7.
state lands, §§ 18, 20{d], 31[b], 32.
town lands, §§ 52, 53.

Selection and approval of land granted by
federal government, effect of require-
ment of, § 4.

Sewage, acquisition of right te empty into
river, § 30 [e].

Sewer, land acquired by municipality for
purpose of constructing, §45[a].

State lands, §§ 13-33.

State statutes of limitations inapplicable
to federal government, § 3.

Statutes, effect of—
county lands, § 49.
irrigation dlstmct lan
municipal lands, §485.
school district lands, §57.
state lands, §§ 31-33. ’
town lands, § 53.

Streams. Waters and waterways, infra.

Survey and location of state lands prior to
issunance of patents, effect of, § 14.

Survey as prerequisite to passing of title
of federal lands from government § 4.

Swamp lands—
county lands, §§47, 49.
federal lands, § 10.
state lands, §§ 19, 30[b], 31[a], 32.

Tax deed to lands title to which is still in
federal government, effect of, §4

Tax deed which is invalid, possessmn un-
der, § 31{a].

Taxes, lands forfeited to state for nonpay-
ment of, § 26,

Tax sale by state unauthorized and voxd
claim by purchasers at, § 26,

, §54,
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Tax title, lands held by mumeipality under,
§§ 43, 45[a, b].
Tidelands Waters and waterways, infra.
Towns or townships, §§51-33.
Trustees for advancement of agriculture in
the state, property held by, §29
Trust for Indian ward, property holder by
federal government in, § 3.
University or college purposes, lands held
for—
county lands, § 49,
state lands, § 31[b],
Water front propeirty owned by municipal-
1ty, § 45[al.
Waters and waterways—
accretions to ripanian lands, § 20.
bed or river of lake belonging to state,
§§ 15, 32.
damming of, acquisition of right as to,
§ 30[b].
dry land, lake becoming, § 15.
easements against state, acquisition of,
§40(b].
eagements in waters or streams flowing
through federal lands, § 12.
flow of water from lalke, acquisition of
right to control, §30{b].
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Waters and waterways—<Cont’d
former bed of river course of which has
been changed, § 15.
high water mark—
municipal lands below, §§ 36, 45[a].
state lands below, §§ 16, 33.
irrigation district lands and rights, § 54.
1slands, supra.
low-water mark, lands below, §5.
municipal waters, water lands, and water
rights, §§36, 40, 43, 45[b].
oyster beds belonging to state, § 17,
pond, lands of state under, § 31(a].
reclaimed land from bed of river, § 15.
sewage, acquisition of right to empty
into 11ver, § 30[e].
tidelands—
federal tidelands, § 5.
municipal tidelands, §§ 37, 45(a].
state tidelands, §§ 16, 31{c], 33.
town tidelands, § 51.
town title to river bed, § 51.
wharf belonging to municipality, § 45[a].
Wharf belonging to municipality, § 45[a],
Wild thichet land of municipality, § 43.

L. Introduction

§ 1. Scope and related questions,

This annotation includes all politi-
cal umts from the federal and state
sovereignties on down through muni-
cipalities, counties, and minor politi-
cal subdivisions, By the same token
it is intended to cover cases involving
acquisition of title in fee simple and
also acquisition of rights in the na-
ture of an easement, in other words,
of an interest less than a fee. As a
matter of fact, however, most of the
cases herein apparently involved ac-
quisition of title by adverse posses-
sion for the period prescribed for the
bringing of actions for the recovery
of real property. It does not, except
perhaps in an incidental way in con-
nection with the major problem herein
discussed, purport to discuss the var-
ious elements and requisites essen-
tial to constitute adverse possession.
The main purpose of the annotation,

of course, is to consider, assuming the
existence of all the elements and
requisites that would otherwise have
made adverse possession or user ap-
plicable in the case of individuals,
whether title by adverse possession, or
acquisition of an interest less than
a title in fee, can vbe acquired us
against the political uhits mentioned
above,

Matters as to laches, estoppel, ac-
quiescence, or abandonment are not
within the scope of the annotation.

In many jurisdictions, statutes af-
fect the question under annotation.
Thesge are dealt with only to the ex-
tend? that they have been construed or
consgidered in reported decisions, and
no attempt has been made to show the
present status of the statutory law of
any state.

+

Annotations on maliters of related

interest are listed in the footnote.l

1. Adverse possession of common, 9
ALR 1373.

Estoppel of municipality to open or
use street, 171 ALR 94,

Tax sales or forfeilures by or to
governmental units as intlerrupting

adverse possession, 50 ALR2d 600.
(This annotation, as expressly stated
in the scope sectlion, presupposes that
the period of adverse possession had
commenced prior to the forfeiture, and
excludes situations where the adverse
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§ 2. Summary.

It will be observed that the rule as
stated in §3 to the effect that public
lands of the United States cannot be
obtained by adverse possession or pre-
scription in the absence of express
statutory permission has., in addition
to cases in which the federal sover-
eignty was a party litigant, heen ap-
plied in numerous cases in which the
United States was not directly inter-
ested as a party, as for example, where
public lands of the Uunited States have
been patented to an individual by the
federal government, and the other
litigant, an individual, claims to have
acquired title to the land by adverse
possession pending the maturity of the
patent, and while the legal title. at
least, was in the United States, a claim
which, as shown by illustrative cases
in §4, has been consistently denied
in view of the well-established rule
enunciated in §3 that no possession,
however protracted, will confer title
to property comprising part of the
public domain.

The principle that state statutes of
limitation are not binding on the fed-
eral government so as to permit acqui-
sition of its lands by adverse posses-
sion or prescription has been specifi-
cally applied in a number of cases
concerning tidelands (§5), islands
(§ 6), accreted land (§ 7), forest lands
(§ 8), lands reserved for school pur-
poses (§9), swamplands (§10), and
Indian lands held in trust by the
United States (§ 11).

Nor can an easement be acquired
ag against lands held by the United
States, as is illustrated by cases set
out in §12.

+

With respect to states, the great pre-
ponderance of authority is to the effect
that, absent legisla®on so permitting,
title to lands held by the siate in any
capacity cannot be obtained by ad-
verse possession or prescriplion (see
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§ 13), as the state cannot be bound by
the defaults or negligence of her offi-
cers or agents. This rule has been
specifically applied in numerous cases
concerning lands patented or granted
by the state and in which an attempt
was made to set up adverse possession
prior to the patent and while title
wag, of course, still in the state (§ 14),
it being pointed out by more than one
decision in that section that the ap-
plication of any other rule would
be to advance the absurdity that the
state could have a perfect title to land
without the power of transferring a
good title thereto, and that as the
people cannot attend to their rights
except through their officers they
should not suffer by the lapse of time
or through the negligence of those
officers. To be noted, as a matter of
incidental interest in so far as this
annotation is concerned, iz the rule
in some jurisdictions, perhaps a mi-
nority, that after the survey and prior
to the issuance of a patent, the pro-
spective patentee may have such an
equitable title in certain circum-
stances as will permit adverse posses-
sion to run against him. See §14.
The rule that title by adverse pos-
session or prescription cannot be ac-
quired as against the state has also
been applied as to other types of land
owned by the state, such as islands
or the beds of T’i\vers, particularly navi-
gable rivers, and lake beds (§15);
tidelands (although in a few compara-
tively early decisions a conirary view
was announced; see §16); oyster
beds (§17); lands donated by the
United States to the state for public
school purposes, or otherwise acquired
and held by the state for such pur-
pose, or for university or college pur-
poses (§18); swamplands granted by
Congress to a state (although in Cali-
fornia a contirary view has been ex-
pressed where such lands have not
been dedicated to any public use) for

eniry occurred after or contemporane-
ously with the forfeiture.)

Statute of limitations as applicable
to action by municipality or other poli-
tical subdivision in absence of specific
provision in that regard, 113 ALR 376.
which does not include generally cases

turning upon the question whether a
title to municipal or other public prop-
erty may be obtained by adverse pos-
gession or prescription.

Encroachment of fence on highway
as affecting title or rights of publie,
6 ALR 1210.
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swampland cases, see § 19; accrelions
to riparian lands owned by a state
(8§ 20); landa granted to the state in
aid of railroad construction, or other
land used by the state in aid of other
internal improvements (§21); rail-
roads or railroad rights of way (§ 22);
canal lands (§23); lands in a forest
preserve (§ 24); public squares (§ 25);
lands forfeited to the state for non-
payment of taxes (§26), although a
contrary view was stated in a Cali-
fornia case; lands escheated to the
state (§27); and land purchased by
the state (§28).

As noted in § 29 it has been held in
California that public land of the state
not reserved for public use, as dis-
tinguished from a proprietary holding,
may be acquired by adverse posses-
sion.

At various times statutes have been
enacted, not necessarily in effect at
the present time, which have been con-
strued under various circumstances
ag limiting the time within which the
state may sue to recover state lands
entered by individuals or corporations.
Cases construing such statutes will
be found in §31{a]. And statutes of
this mnature have been construed in
some cases ag precluding recovery
by the state of lands held by it for
school or university purposes and in
the possession of one holding ad-
versely to the state §31[h]. On the
other hand, as noted in § 31[b], it has
been held that such a statute is not
to be construed as limiting the time
within which the state may bring ae-
tiong for the recovery of its school
lands. As further noted in §31[c]
there is contrariety of opinion as to
the applicability of such statutes to
actions for the recovery of tidelands.
Such a statute has been held inappli-
cable to canal lands held by the state,
as indicated in § 81[d].

Constitutional’ or statutory provi-
sions in some jurisdictions have ex-
pressly or by necessary implication
exempted the state from the operation
of statutes of limitation, and thus pre-
clude acquisition of title by adverse
possession or prescription as against
the public lands of the state; the ques-
tion somelimes arises whether such
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a statute should be given a prospective
or retrospective operation. See for
discussion of these matters, § D2.

Some constitufional or statutory pro-
visions expressly provide for the in-
alienability of the lands owned by the
state, and such provisions have heen
construed, quite naturally, as prevent-
ing the acquisition of same by ad.
verse possession. See in this connec-
tion cages discussed in §33.

The general rule that no one can,
at least as to property of the state
devoted to pubiic use, acquire such
a right or easement therein as wil
impair public rights in such property,
has been specifically applied in illus-
trative cases set out in §30. TFor ex-
ample, sce § 30[b] where the rule was
applied with respect to dams in rivers
and other bodies of water and the con-
clusion reached that such installations
shonld not be allowed wheyre they in-
terfere with public rights of naviga-
tion, or fail te provide for suitable
fishways thereover; conversely, there
is authority to the effect that an ease-
ment may be acquired by prescrip-
tion to maintain & dam where no inter-
ference with navigation results. Ner
ean presériptive rights be acquired in
state eanal property § 30{c]. Neither,
according to cases sat out in § 30[d],
can rights of way be established over
lands of the state. And, as shown in
§ 30[e], one cannot acquire by lapse
of time a right to pollute a stream.

+

Ag indicated in §34, the great
weight of authority subscribes to the
view that, except for statutory modi-
fieation, property of a municipality re-
served for or dedicated to public use
is not subject to the ordinary rules of
adverse possession or preseription
such as would apply as against the
property of an individual, the courts
reasoning that the principles prevent-
ing adverse possession from developing
into title when the properiy is held
by the state for public use should also
apply when the land is held by a munie-
ipality for public use. This principle
has heen exemplified in cases of munie-
ipally owned schocl lands and prop-
erty (§85); river lands and rights
in waters of streams (§36); tidelands
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(§87); a fire engine lot (§38); prop-
erty utilized in connection with a
drainage project (§39); land essen-
tial to give access to a waterway (§
40); and publie bujldings (§ 41).
Conversely, in the ahsence of stat-
utory madifications, title to munici-
pally owned property which is held in
a proprietary eapacity and is alien-
able, as distinguished from property
held for public use, is subject tq ac-
quisition by adverse possession or
prescription (§42), this rule having
been applied to vaecant lots owned
by the city, not devoted to public use,
and alienable (§42); pueblp ]ands
or house lots; city Jots acquired by
the city under a tax liep foreclosure;
and wild lands never used or intendeqd
to be used for any pyhlic purpose
(§43). .
There is some little authority, as
noted in § 44, that property of a munie-
ipality, even though intended fpr pub-
lic use, may be lost by reason of the
operation of general limitation statr
utes, particularly where the property
is held for purely local, as distin-
guished from statewide, use.
Apparently in order to forestall liti-
gation, statutes have been enacted in
some jurisdictions which seem to ex-
empt municipally owned land, whether
used for public purposes or not, from
the operation of statutes generally
limiting the time within which actions
for the recovery of real estate may be
brought.
eases in which such statutes have heen
construed, §45[a], in which, for ex-
ample, are cases in which a public
wharf, land acquired for the purpcse
of constructing a public sewer, prope
erty acquired by a city under tax fore-
closure, etc.,, have been held exempt
from the operation of limitation stat-
utes. In some instances, as shown in
§ 45{a], constitutional or statutory
provisions expressly rendering prop-
erty used for public purposes inalien-
able have effected a similar result.
There is lack of unanimity as to
whether under particular statutes
property held by a city under a tax
deed can be acquired by adverse pos-
session. See §45[b].
{55 ALR2d}—36

See in this connection, for .
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A statute or constitutional provision
exempting property of the state orx
“people” from the operation of stat-
utes limiting the time within which an
action for the recovery of real prop-
erty can be maintained has been held
not applicable to muynicipal corpora-
tions. Sef § 46{c].

Legislation expressly making the
state subject to limitation statutes
with respeet to the time within which
actions for the recovery of land may
be brought has been construed as also
including municipa] corporations. Sege

§ 45041 :
+ .

The majority of cases hold or ap-
prove the view that, counties being
agencies of the state to enforce rights
in which the state sovereignty has an
interest, such of their property ag is
used for pnblic purposes cannot be
lost to them hy adverse possession or
prescription. See for cases adhering
to this view §46, Exemplifications of
this rule are set out in § 47, and in-
clude school lands, land and property
occupied by a hospital, a room in a
county courthouse or other puplic
building. On the other hand, land not
used by the county for public purposes
may be acquired hy adverse ppsses-
sion or prescription, as is peinted out
in §47, where illustrative cases are
given involving property such as
swamplands, larids alienable by the
county and the proceeds of which it
ean use for a lawful purpese, a pou-
tion of a larger tract all of which was
purchasad for jail purposes, but which
portion was not used for such pur-
pose, as well as land danated to a
county for courthouse purposes byt
never used as such, This latter fype
of case, it would seem, might in-
ferentially support the general rule
that land of a county devoted to pub-
lic purposes cannot be acguired by
adverse possession or prescription.

A few jurisdictions, in not yery
recent deeisions, apparently fook the
view that property of a county, even if
dedicated to public uses, may be lost
by adverse possession. See for digs-
cussion of this view §48.

In some instances the coyrts have
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merely applied and given effect to
statutes expressly exempting from ac-
quisition by adveise possession lands
granted to counties for educational
purposes. And, of course, a grant
of land for school puiposes has been
held one for a public use within the
meaning of a statute exempting from
the operation of limitation statutes
land appropriated to a public use.
But statutes of the last-mentioned type
have been held not to apply to swamp-
lands owned by a county, and the same
may be lost by adverse possession.
And a statute expressly enumerating
varieties of county land that cannot
be acquired by adverse possession has
been construed as impliedly excluding
from its benefits other kinds of land
owned by the county. For a detailed
discussion of statutory and constitu-
tional provisions, see § 49.

It has been held, as shown in § 50,
that an easement cannot be acquired
as against property of the county used
for a public puipose.

As in the case of cities, it has been
ruled that property which a town holds
in a governmental capacity cannot be
acquired by adverse possession or
prescription. However, in some cases,
as will be observed from §51, a dis-
tinction has been made, in so far as
exemption from limitation statutes
i3 concerned, between rights and
uses in which the public has an in-
terest in common with the people of
a town, and rights or uses which the
inhabitants of a local district enjoy ex-
clusively, the exemption not applying
in the latter instance.

A state may validly limit the time
within which an action may be brought
by a town for the recovery of its lands.
thus making possible the acquisition
of title to such land by adverse pos-
segsion for the length of time pre-
scribed by the limitation statute. See
§ 53.

It has been held that a political sub-
division such as a town is compre-
hended within the term “persons” as
used in a limitation stalute, notwith-
standing the applicabilily of the max-
mm “nullum tempus occurrit regi” to
states, See in this connection § 53.
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Lands of an irrigation district have
been held not subject to adveise pos-
sesslon, at least as long as the land
in question was used for the purpose
for which the distriet was organized;
in fact, in at least one junsdiction
legislation has been enacted preclud-
ing the acquisition of title by pre-

scription against such districts. See
§ 54.

In Louisiana it has been held that
acquisitive presceription will  run

against a levee district even though it
is considered an agency of the state
performing public service. See § 55.

And it has been held that title by
adverse possession may be acquired
against a governmental agency such
as a drainage district, notwithstanding
the fact that limitations do not run
against the state itself. See §56.

There is some contrariety of opin-
ion as to whether lands of a school
district may be acquired by adverse
possession or prescription, One line
of authorities, as shown in § 57, holds
that such districts are agencies of the
state and enjoy the same immunity
as the state, against which adverse
possession cannot be acquired. But
in other jurisdictions such immunity
has been denied under the doctrine
that limitation statutes operate against
a city, county, or school district in
the absence of legislation providing
otherwise, or under the doctrine, fol-
lowed in Illinois, to the ecffect that
although municipalities or minor polit-
ical subdivisions are not subject to
limitation laws in respect to streets
and public highways, property of
theirs acquired for a mere local use
may be acquired by adverse posses«
sion, and the people of the state have
no interest in common with the in-
habitants of a school distiict in a
schoolhouse, the use and right being
confined to the particular local dis-
trict.

As pointed out in § 57 the question
whether lands of a school district may
be acquired by adverse possession is
sometimes governed by statules. And
in this connection it may be pointed
out that a statute specifically exempt-
g “any town, city or county” from

[55 ALR2d]



ANNO: ADVERSE POSSESSION—PUBLIC PROFPERTY

the operation of limitation statutes
and the consequent acquisition of
their property by adverse possession
does not prevent the acquisition of
property of a school district. Gen-
erally as to the construction of stat-
utes bearing on the acquisition of
property of a school district by ad-
verse possession or prescription, see
§ 57.

II. United States

A. Acquisition of title against,
generally

§ 3. Public lands of United States,
generally.

Since the United States is not sub-
ject to the jurisdiction of a state, the
state is without power to prescribe the
time within which the United States
shall assert its rights in order to pre-
serve them, and it must be regarded
ag settled that state statutes of limi-
tation do not apply to the federal gov-
ernment; consequently, no title to pub-
lic Jands of the United States can be
acquired by adverse possession or pre-
scription during the time the United
States holds title thereto, unless, of
course, ag i3 sometimes the case,? the
United States consents to be bound by
a limitation statute.

United States.—Lindsey v Miller
(1832) 6 Pet 666, 8 I ed 538; Jourdan
v Barrett (1846) 4 How 169, 11 L ed
924; Gibson v Chouteau (1872) 13 Wall
92, 20 L ed 534; Oaksmith v Johnston
(Doe ex dem. Oaksmith v Johnston)
(1876) 92 US 343, 23 L ed 682; Morrow
v Whitney (1877) 95 US 551, 24 L ed
456; Simmons v Ogle (1882) 105 US
271, 26 L ed 1087; Sparks v Pierce
(1883) 115 US 408, 29 L ed 428: Red-
field v Parks (1889) 132 US 239, 33
L ed 327, 10 S Ct 83; Crespin v United
States (1897) 168 US 208, 42 L ed 438,
18 8 Ct 53; Northern P. R. Co. v Slaght
(1907) 205 US 122, 51 L. ed 738, 27 S
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Ct 442, affg 39 Wash 576, 81 P 1062;
Northern P. R. Co. v McComas (1916)
250 US 387, 63 L ed 1049, 38 'S Ct 546,
revg judgments rendered in 82 Or 639,
161 P 562, 162 P 862; Marine R. & Coal
Co. v United States (1921) 257 US 47,
86 L ed 124, 42 S Ct 32, affg 49 App
DC 285, 265 F 437; United States v
California (1947) 332 US 19, 91 L ed
1889, 67 S Ct 1658, reh den 332 US 787,
92 L ed 370, 68 S Ct 37, supp op 332
US 804, 92 L ed 382, 68 S Ct 20; God-
kin v Cohn (1897, CATth Wis) 80 F
458; '}‘_Y\EOE_Q@iOJ«I\rIin\CQ-_LLang;
stedt (1905, CA9th Alaska) 136 F 124;
Jackson v United States (1932, CA9th
Cal) 56 F2d 340; Stull v United States
(1932, CA8th Neb) 61 F2d 826; United
States v Stewart (1941, CASth Cal)
121 F2d 705, revd on other grounds
316 US 354, 86 L ed 1529, 62 S Ct 1154;
United States v Turner (1949, CAS5th
Ala) 175 F2d 644, cert den 338 US 851,
94 L ed 521, 70 S Ct 92, revg United
States v Property on Pinto Island
(DC) 74 F Supp 92; Lewis v Moore
(1952, CA10th Okla) 189 F2d 745;
Drew v Valentine (1883, CC Fla) 18
F 712; Tegarden v Le Marchel (1904,
CC Ark) 129 F 487; Harvey v Holles
(1908, CC Iowa) 160 I 531; Reed v
St. Paul, M. & M. R. Co. (1915, DC
Wash) 234 F 123; United States v El-
dredge (1940, DC Mont) 33 F Supp
337; Pavell v Berwick (1943, DC La)
48 F Supp 246; Goltra v United States

.(1951) 119 Ct CI 217, 96 F Supp 618;

United States v Burnette (1952, DC
NC) 1038 F Supp 645.
Alabama.—Wright v Swan (1837) 6
Port 84; Iverson v Dubose (1855) 27
Ala 418; Dillingham v Brown (1862)
38 Ala 311; Farley v Smith (1863) 39
Ala 38; Jones v Walker (1872) 47 Ala
175; Wagnon v Fairbanks (1894) 105
Ala 527, 17 So 20; Wiggins v Kirby
(1894) 106 Ala 262, 17 So 354; Ste-
phens v Moore (1896) 116 Ala 397, 22
So 542; Adler v Prestwood (1898) 122

2. Where the United States, upon
the cession of Puerto Rico to it by
Spain, continued all laws in force, for
a time, which had theretofore been in
force in Puerto Rico, including a sece-
tion of the Spanish Civil Code provid-
ing for acquisition of prescriptive title

to land by pos§éssion fo¥ 10 years, the
United States sanctioned acquisition
of a prescriptive title against it dur-
ing such period. Porto Rico v Fortuna
Fatates (1922, CAlst Puerto Rico) 279
P 500, cert den 259 US 587, 66 L ed
1077, 42 S Ct 590.
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Ala 367, 24 So 999; Ledbetter v Bor-
land (1900) 128 Ala 418, 29 So 579;
Williams Invest. Co. v Pugh (1902)
137 Ala 346, 34 So 377; Frick v Harper
(1908) 155 Ala 231, 46 So 453; Price
v Dennis (1909) 159 Ala 625, 49 So
248; Swift v Doe (1909) 162 Ala 147,
80 So 123; Nelson'v Weekley (1915)
195 Ala 1, 70 So 661; Nance v Walker
(1917) 199 Ala 218, 74 So 339; Stein
v England (1918) 202 Ala 297, 80 So
362; Reichert v Jerome H. Sheip, Inc.
(1921) 206 Ala 648, 91 So 618.
Alaska.—Sutter v Heckman (1900)
1 Alaska 81; Lewis v Johnsen (1902)
1 Alaska 529; Raby v Hill (1948, DCO)
11 Alaska 600.
Arizona.~Crittenden Cattle Co. v
Ainsa (1912) 14 Ariz 306, 127 P 733.
Arkansas.—Nichols v Council (1888)
51 Ark 26, 9 SW 305, 14 Am St Rep 20,
California.—Doran v Central Pacifid
R. Co. (1864) 24 Cal 245; Gardiner ¥
Miller (1874) 47 Cal 570! Nessler v
Bigelow (1882) 60 Cal 98; Packard v
Moss (1886) 63 Cal 123, 8 P 818; An-
zar v Miller (1891) 90 Cal 342, 27 P
299; McTarnahan v Pike (1891) 91
Cal 540, 27 P 784; Jatunn v Smith
(18392) 95 Csal 154, 30 P 200; Howard
v Oroville School Dist. (1913) 22 Cal
App 6544, 135 P 889; Lapique v Mor«
rison (1915) 29 Cal App 136, 154 P
881; Strother v Pacific Gas & Electrie
Co.. (1948) 94 Cal App2d 526, 211 P24
624. :
Colorado.—Prieshof v Baum (1934)
94 Colo 324, 29 P24 1032.
Idaho.—Hemphill v Moy (1917) 81
Idaho 66, 169 P 288; Kirk v Schultz
(1941) 63 Idaho 278, 119 P24 266.

Illinois.—Cook ¥ Foster (1845) 7 Il
852; Spellman v Curtenius (1851) 12
I11 409; Wilkinson v Watts (1923) 309
Il 607, 141 NE 383,

Towa.—Jowa R. Land Co. v Adkins
(1874) 388 Jowa 3614 Sater v Meadows
(1886) 68 Towa 507, 27 NW 481; Twin-
ing v Burlington (1886) 68 lowa 284,
27 NW 243 (United States was not a
party to, or asserting title in, this
case); Durham v Hussman (1893) 88
Towa 29, 55 NW 11, affd 165 US 144,
41 1, ed 664, 17 S Ct 2353; Young v
Charnquist (1901) 114 Iowa 116, 86
NW 205; Schlosser v Hemphill (1902)
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118 Towa 452, 90 NW 842, error dismd
198 US 173, 40 L ed 1000, 25 § Ct 654;
Carr v Moore (1903) 119 Iowa 152, 93
NW 52, 97 Am St Rep 292,

Kansas.—MaGannon v Straightlege
(1884) 32 Kan 524, 4 P 1042; Janes v
Wilkinson (1393) 2 Kan App 361, 42
P 735.

Louisiana. — Sanchez v Gonzales
(1822) 11 Mart 207; Kittridge v Dugas
(1844, La) 6 Rob 482; Pepper v Dun-
lap (1844, La) 9 Rob 283, érror dismd
(US) 5 How 51, 12 L ed 46; Villey v
Jarreau (1883) 35 La Ann 542; Per-
kins v Vincent (1895) 47 La Ann 579,
17 So 126; Riggio v McNeely (1914)
135 La 3891, 65 So 552; New Orleans
v Salmen Brick & Lumber Co. (1914)
135 La 828, 66 So 237; Welch v Forest
Lumber Co., (1922) 151 La 960, 92 So
400; Cocke v Spangler (1925) 153 La
409, 108 So 413; Evans v dJackson
(1928) 1656 La 737, 116 So 168, cert
den 278 US 662, 73 L ed 569, 49 S Ct
10; New Orleans v Ricca (1950) 217
La 413, 46 So2d 506.

Maine. — United States v Buorrill
(1910) 107 Me 382, 78 A 568, Ann Cas
1912D 512. -

Minnesota.—Baker v Berg (1917}
138 Minn- 109, 164 NW 588, cert den
246 US 661, 62 L e,dw927, 38 & Ct 332.

Mississippi.—Bates,v Aven (1883)
60 Miss 955; Rabb v Washington Coun-
ty Supers. (1885) 62 Miss 589; Wil-
loughby v Caston (1916) 111 Miss 688,
72 So 129.

Missouri.—Lajoye v Primm (1834)
3 Mo 529; Shepley v Cowan (1873) 52
Mo 559, affd 91 US 330, 23 L ed 424;
MecIlhinney v Ficke (1875) 61 Mo 329;
Smith v Madison (1878) 67 Mo 694;
Hammond v Johnston (18387) 93 Mo
198, 6 SW 83, error dismd 142 US 73,
35 L ed 941, 12 8§ Ct 141; Cummings
v Powell (1888) 97 Mo 524, 10 SW 819;
Smith v McCorkle (1891) 106 Mo 135,
16 SW 602; Marshall v Hill (1912) 246
Mo 1, 151 SW 131; Hamilton v Badgett
(1922) 293 Mo 324, 240 SW 214 (ad-
verseé possession of public lands of
state and United States involved).

Montana.—Bode v Rollwitz (1921)
60 Mont 481, 199 P 688; Northern P.
R. Co. v Smith--(1921) 62 Mont 108,
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203 P 503; Northern P. R. Co. v Cash
(1928) 67 Mont 585, 216 P 782.
Nebraska.~—~Topping v Cohn (1904)

71 Neb 559, 99 NW 372; Kimes v Libby

.(1910) 87 Neb 113,
. Nevada.—Vansickle v Hainesg (1872)
7 Wev 249; Treadway v Wilder (1877)
-12 Nev 108; South End Min. Co. v
Tinney (1894) 22 Nev 221, 38 P 401.
New Mexico.—Christmas v Cowden
(1940) 44 NM 517, 105 P2d 484.
Ohio.—Wallace v Miner (1834) &
QOhio 866, affd on reh 7 Qhio pt 1, p

126 NW 869.

249; Duke v Thompson (1847) 16 Ohio -

34; Wood v Ferguson (1857) 7 Ohio
St 288 Ohio State University v Satter-
field (1886) 2 O}:uo CC 86, 1 Ohio CD
3717,

Okiahoma., — Patterson v Carter
(1921) 83 Okla 70, 200 P 855; McLish
v White (1924) 97 Okla 150, 223 P 848;
Tobley v Dekinder (1325) 110 Okla 63,
237 P 617.

Puerto Rico.—United States v Be~
nito (1902) 1 Puerto Rico F 267.

Texas.—Kimbro v Hamilton (18686)
28 Tex 560; Paschal v Dangerﬁeld
(1872) 37 Te}. 273..

Utah.—Steele v Boley (1830) 7 Utah
64, 24. P 755, overruling on other
grounds Steele v Boley (1888) 6 Utah
308, 22 P 311; Utah Copper Co, v Eck=
man (1915) 47 Utah 1685, 152 P 1783
Hanks v Lee (1920) 57 Utah 527, 195

P 302;. Peterson. v Johnson (1934) 84‘

Utah 89, 34 P2d 697.
Washington.—Delacey v Commer~
cial Trust Co. (1909) 51 Wash 542, 99
P 574, 130 Am St Rep 1112; Schmitz
v Klee (1918) 103 Wash 9, 173 P 1026.
Wisconsin.~—~Whitney v Gunderson
(1872) 31 Wis 359; Knight v Leary
(1882) 54 Wis 459, 11 NW 600; Le-

mieux v Agate Land Co. (19"7) 183
Wis 462, 214 NW 454, cert den 275 US

523, 72 L ed 405, 48 S Ct 22.

Wyoming. — Porter v Carstensen
(1929) 40 Wyo 156, 274 P 1072.

"No possession, however protracted
will confer title to the occupant, as
againgt the government of the United
States, to any part of the public do-
main, Pepper v Dunlap (1844, La) 9
Rob 283, error dismd (US) 5 How b1,
12 L ed 46,
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The public domain is not subject to
prescription by any length of time.
Sanchez v Gonzales (1822, La) 11 Mart
207.

In Ohio State University v Satter-
fleld (1886) 2 Ohis CC 86, 1 Ohio CD
397, an actidn in ejectment, it was
ruled that while the United States held
title to land which it subsequently
ceded to the state of Ohio, which sub-
sequently transferred it to plaintiff,
the statute of limitations did not run
against the general government and
the state even though defendant and
those under whom he claimed had had
possession of the land for 92 years.

-And in New Orleans v Ricca (1950)
217 La 413, 46 So2d 6505, a suit by the
¢ity to compel defendant to accept a
prescriptive titleé based on the city's
actual possession of the property as
owner for a period of more than 30
years, where there was no evidence
to show that the property was evar
owned or severed from either the state
or federal government, and where the
court, in view of the fact that it could
not determine from the record, as
made up, whether or not the c¢ity had
a good title to the property, ramanded
the case in order that the parties
might have 'an opportunity to offer
additional evidence in the tase, it was
said by the court that no possession
however protmcted‘can confer on an
occupant title to any property that
stands in the name of the state or
United States.

One may not acquire title to any
part of the public domain by inclosing
the same within his fence or by ad-
verse possession. Peterson v Johnson
(1934) 84 Utah 89, 34 P2d 697.

The statute of limitations cannot be
put in motion by one against the gov-
ernment, either in such person’s own
behalf or in hehalf of those whose oc-
cupancy of the land is dependent upon
his- entry. —Delacey v Commercial
Trust Co. (1909) 51 Wash 542, 99 P
574, 130 Am St Rep 1112,

So, where plaintiff relied upon a
community interest in the land in
question, and upon the statute of limi-
tations, her husband, since deceased,
having entered upon the property in
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1886 with the intention of claiming it
under the homestead laws of the Unit-
ed States, while, on the other hand, a
railroad company claimed the land by
virtue of an original grant by the
United States to such company, and
the latter sued plaintiff’'s husband n
ejectment and procured a judgment in
its favor, the court applied the rule
that one contesting for government
land cannot gain the advantage of the
statute over his adversary while the
contest or htigation 1n aid of his title
is pending. Delacey v Commercial
Trust Co. (Wash) supra.

In Stull v United States (1932, CA
8th Neb) 61 F2d 826, a suit by the
United States to quiet title to certain
lands, the court stated that at the out-
set 1t must be borne 1n mind that no
title can be acquired by adverse pos-
session against the United States it-
self, and that the burden devolved
upon the defendant to prove such pos-
geasion in him or his predecessors in
title for a period of 10 years prior to
June 21, 1912, when the title of the
government accrued.

There can be no entry on unsold
public lands of the United States
which will create a title adverse to the
government. Wright v Swan (1837,
Ala) 6 Port 84,

In Crespin v United States (1897)
168 US 208, 42 L ed 438, 18 S Ct 53,
it was held that adverse possession
since the acquisition of the territory
by the United States from Mexico,
however exclusive or notorious, could
not be regarded as an element of per-
fect title to Mexican land which could
be confiimed by the couit of private
land claims, even if there could be in
any case a right, as against the Mexi-
can or Spanish government, to a g1ant
by pirescription or adverse possession.

In Lewis v Moore (1952, CA10th
Okla) 199 ¥F2d 745, it was held that
when the Secretary of the Interior de-
teimined that an Indian ward no long-
er required the proleclion afforded
through the holding by the United
Stales of the title to ceitain lots in
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trust for the ward, and which were
1estricted against alienation by the
latter, and exempted from taxation,
and wheie it appeared that the United
States subsequently conveyed the lots
to her, fred fiom any restrictions
against alienation, individuals could
not assert the Qklahoma statute of
Iimitationsd in an action brought by the
ward to quiet the title to the lots, and
include in computing the period of
limitations the time during which the
United States held the property in
trust., The court said that to hold the
state statute of limitations applicable,
under the circumstances referred to
above, would be to frustrate the policy
of the United States, and would wholly
set aside the purpose of the United
States to convey a title by patent to
the ward which inured to her benefit.
The court 1n Lewis v Moore (I') supra,
referred to as closely analogous deci-
sions those in Gibson v Chouteau
(1872, US) 13 Wall 92, 20 L ed 534,
and Redfield v Parks (1889) 132 US
239, 88 L ed 827, 10 S Ct 83, in which
it was held that the period during
which a patentee of public lands held
the equitable title to such lands prior
to the issuance of patents could not
be included in computing the period
of limitation under a state statute of
limitations, set up 23 a bar to an ac-
tion to quiet title brought by the pat-
entee or his grantee, for the reason
that such an application of the state
statute of limitations would interfere
with the paramount power of the Unit-
ed States effectively to make disposi-
tion of the public lands. For a more
detailed discussion of the application
of the statute with respect to land
granted by the United States to an in-
dividual pending the issuance of the
patent see § 4.

And in Spellman v Curtenius (1851)
12 111 409, where plaintiff gave in evi-
dence a certificate of the register of
the land office, showing an entry by
one Bogardus in 1837, and plaintiff
traced title by regular chain of con-
veyances from Bogardus to himself,

3. The statute provided that occu-
pancy of 1eal property for the period
prescribed 1n the statute sufficient to

bar an action for the recovery of the
property would confer a title denomi-
nated as a title by prescription.
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while, on the other hand, defendants
sought to set up an outstanding title
in their landlord, derived from a sale
of the premises in question by the
state for the tax of 1843, the court
held that defendants could not rely
upon a possession of 20 years, because
the record showed the land was not
purchased of the United States until
1837; till then, therefore, the statute
would not begin to run, and since that
time 20 years had not elapsed.

Occupation of the public lands can
never be adveise to the government
s0 as to defeat or affect in any way
the title subsequently conferred by its
grant or patent. Morrow v Whitney
(1877) 95 US 551, 24 L ed 456.

Mere occupancy of the public lands
and 1mprovements thereon give mno
vested right therein as against the
United States, and consequently not
against any purchaser from the Unit-
ed States. Sparks v Pierce (1885) 115
US 408, 29 L ed 428.

Mere possession of land, though
open, exclusive, and uninterrupted for
20 years, creates no impediment to a
recovery by the government (United
States) and, of course, none to a re-
covery by one who, within that period,
receives its conveyance. Oaksmith v
Johnston (Doe ex dem. Oaksmith v.
Johnston) (1876) 92 US 343, 23 L, ed
632,

The statute of limitations begins to
run against the grantee under the gen-
eral land laws of the United States
only from the date when he acquires
the title, and an occupancy by another
prior to that time will not be deemed
adverse to the title of such grantee.
Tyee Conseol. Min. Co. v Langstedt
(1905, CA9th Alaska) 136 F 124,

§ 4. Lands granted by United States to
individuals.

Many of the cases cited in § 8 ag ad-
hering to or suppoirting the rule that
adverse pogsession or prescription will
not run while the Unmited States has
title to the land in question involved
aclions or smits in which the United
States was not a party, the actions or
suits being between individuals, one
of which wasg claiming by adverse pos-
session or piesciiption against the
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other with respect to lands granted to
the latter by the United States Sq,
although the rights of parties other
than the United States or political
subdivisions or unmits are of no par-
ticular concern 1n g0 far as the subject
of this annotation is concerned, 1t 13
necessary to refer to, or particularize
the facts in, some of those cases in
which the action was between individ-
nals, to 1llustiate the application of
the general rule stated in §3. And in
thig connection it may be noted that in
the majority of those cases it was held
that title does not pass out of the
United States until it has issued a
patent to its grantee, and while the
United States holds title, pending the
issue of the patent, adverse possession
or prescription cannot run so as to be
available during such period against
the grantee to whom the patent was
subsequently issued. Cases 1illustrat-
ing this view are referred to, or set
out, below.

Thus, in Lindsey v Miller (1832,
US) 6 Pet 666, 8 L ed 538, where de-
fendants requested the court to in-
struct the jury that their uninterrupt-
ed possession of the land in question
for more than 21 years under an entry
and survey 1n 1783 was a bar to the
1ecovery of the land by plaintiff, who
held it under a patent from the United
States Yearing date of December 1,
1824, and‘that this possession under
the entry and survey ought to protect
them against the title of the plaintiff,
the court, in holding that the posses-
sion of defendants did not bar plain-
tiff’'s action, said: “That the posses-
sion of the defendants does not bar
the plaintiff’s action, is a point too
clear to admit of much contioversy.
It is a well settled principle that the
statute of limitations does not run
against a State. If a contraiv rule
were sanctioned, il would only be nec-
essary for intiuders upon the public
lands to maintain their possessions
until the statute of limitations shall
run, and then they would become in-
vested with the title against the gov-
einment. and all persons rlamming
under it. In this way the public
domain would soon be appiopiiated by
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adventurers. Indeed, it would pe
utterly 1mpracticable, by the use of
any power within the reach of the goy-
ernment, to prevent this result. It is
only necessary, therefore, to state the
case, in ovder to show the wisdom and
propriety of the rule that the statute
never opecrates against the govern-
ment.”

Again, in Gibson v Chouteau (1872,
US) 13 Wall 92, 20 L ed 834, where
the gqccupation of land derived from
the United States hefore the isaue of
their patent, for the period preseribed
by the statutes of limitation of a
state for the commencement of an ac-
tion for the recovery of real estate,
was held not to bar an action of eject-
ment for the possession of such land
founded upon the legal title subse-
quently conveyed by the patent, the
cour} saidt fThe same principle which
forbids any state legislation interfer-
ing with the power of Congress to
dispose of the public property of the
United Staties, also forbids any legis-
lation depriving the graptees of the
Unifed States of the possession and en-
joyment of the property granted by
reason of any delay in the transfer of
the title after the initiation qf proceed-
ings for its acquisition. The consum-
mation of the title is not g matter
which the grantees ean control, but
one which rests entirely with the gov-
ernment. With the legal title, when
transferred, goes the right to possess
and enjoy the land, and it would
amoupt ta a denial of the power of
disposal in Congress if these benefits,
which should follow upon the acquigi-
tion of that title, eould he forfeited
hecause they were not asserted hefore
that title was issued.”

The United States government con-
tinues to be the owner of legal title to
its lands until it issues a patent to
such Jands, and during such period
one cannot claim title by adverse pos-
session, as such a claim never runs
against the gqovernment to defeat its
title, no matter how distinct or hostile
it may be; he who enters upon the
public domain and occupies and claims
title, without the license of the gov-
e¢rnment, by patent or otherwise, is a
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mere trespasser. Wagnon vy Fairbanks
(1894) 105 Ala 527, 17 So 20.

Prior to the issuing of patents to
public lands of the United States there
can be no adverse possession, for such
would be the asserting of a claim of
right againgt the sovereign, Lemieux
v Agate Land Co. (1929) 193 Wis 462,
214 NW 454, cert den 275 US 523, 72
L ed 407, 48 8 Ct 22,

So, in Treadway v Wilder (1877) 12
Nev 108, invelving land which had
been patented by the United States to
plaintiff, and which defendant claimed
to have acquired title to by adverse
possession under a state statute allow-
ing persons to aequire title by adverse
possession for § years preceding the
bringing of an aetion for the reeovery
of the property, the court held that
even though it conceded that plaintjff
eould have maintained an action of
ejectment immediately after proof and
payment to the federal government,
nevertheless, the “legal title” remained
in the government until the date of
the patent to plaintiff, and the statute
of limitations did not commence to
run until that date.

In Utah Copper Co. v Eckmap (1915)
47 Utah 165. 152 P 178, where plaintiff
traced his title to a certain mining
lode tq its origingl source—that is,
back to the United States, which issued
a patent May 21, 3907—and plaintiff's
action of gjectment herein, in which
defendant, who claimed thagt he and
his predecessors in title had been in
possession of the property in question
since 1900, sought to establish title
exclusively by 7 yeary’ adverge posses-
gion, wag commenced in 1911, it was
held that defepdant could not sustain
his title, inasmuch as his possession
cpuld have been adverse only from and
after May 21, 1907, when the patent
wag issued, which would give defend-
ant only 4 years’ adverse possession
when the action wag commenced in
1811, instead of the T years' actual ad-
yerse possession required by the Utah
statutes. The court quoted from Gib-
son v Chouteau (1872, US) 13 Wall
103, 20 L ed 587: “But necither in a
geparate suit in a federal court nor in
an answer to an action of ejectment in
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a state court can the mere occupation
of thé demanded premises by plaintifig
or defendants for the period prescribed
by the statute of limitations of the
state be held to constitute s suffcient
aquity ia their faver td control the
legal title subsequently conveved to
others by the patent of the United
States, Without trenching upon the
posver of Congress in the disposition
of the publie lands. Thdt power can-
riof be defeated or obstructed by any
occupation of the premises befors the
igstie of the pateént, under state legig~
lation, in whatever fortt or tribunals
stch occhipation be dsserted.”

The court in Utah Copper Co. v
E¢kmar (Utah) supra, said that de~
fendant did not bring himself within
the docfring that oné claiming title to
land under adverde pogséssion for the
statutory peried as agdinst gll per-
dons, bif recoghizing the superior
titlg of the United Statés governrhent,
and séeking in good faith to dcquire
that title, tiay dgsert stich adverse pos-
gegsion a8 againsy any persdrn elaiming
t6 be thé owrer undér a prior grant
from tHe governrent, irasiiunel ag He
did fot déek té acquire title herein
front thé United Stafés upon ¢ bona
fide elnimt 6ther than that of adverdd
possesilor; his claim of title tg the
property i ¢uestion beifig Hostile to
the title o6f the Umnited Stateg to the
extent that He desired to avail himself
of hid allégéd possession while the
tifle remiained i the goverhment of
the United States; which he could not
do, aceording to all of the decisions,

Although a patent from the United

States issues to the same person who
. enters the land, and although 4 statute
of Missouri allows the holder of the
entry to get possession by ejectment,
ag so6h ss His entry is made, and al-
thotugh the limitation statute of Mis-
souri begliis to run from the date of
the gkt of entry, yef, since the legal
title remding in the United States after
the entry and up to the date of the
pitent, the Missouri statuie of limitas
tiotid had no éffect as a bar before the
issue of patent, because it interferes
with the primary disposal of the soil.
M(‘:Hhh'mey v Flcke (1875) 61 Mo 329,
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And in Gardiner v Miller (1874) 47
Cal 570, where a Mexican grant of
1841 to plaintiff’s predecessor in title
was imperfect until after a survey by
the United States to segregate and pers
fect such predeeessor’s interest, which
survey was finally determined in the
federal courts in June, 1865, and pat~
enf issued to such predecessor in
1866, it was held that the right of
plaintiff, whose title was derived from
the abovementioned predecessor, to
maintain an action of ejectment
against defendart, who had been in
¢ontinuous occupancy of the lot in
guéstion since 1858, and who relied
solely nfion the defense of thé statute
of limtitationd, was not barred as
claiméd by deféndant, in 1868, by the
lapse of a period of § years from the
passage of an act in 1863 providing
that no action for the recovery of real
property should be maintained, unless
it appear that the plaintiff, his ances-
tor, predecésgor or grantor was seised
or pdssessed of the premises in ques~
tion within 5 years before the com-
mencérient of the action, the court ap-
plyitig the rule that state statutes of
limitation are not binding upon the
rights of thé United States, and that
the five-year statute in question had
no dpplication té the title 6f the pat~
_eritee (plaintiff’s predecessdr) anterior
to the issuance of the patent.

A state statutd of limitations for
the recovery of real property does not
Begln to run in favor of a railway
company as against a settler under the
homestead laws of the United States
until patént has issued. Northern P.
R, Co. v Slaght (1907) 205 US 122, 51
L ed 738, 27 S Ct 442, affg 39 Wash
576, 81 P 1062 (stating that the deci~
siony of tHe United States Stpremie
Court on this question were con~
trolling).

In Knight v Leary (1882) 854 Wig
459, 11 NW 600, it was held that de-
fendant could not successfully assert
title by adverse pédsession founded
upon & deed from the government to
hig alleged predecéssory in title where
it appedred that the government did
not grant to such predecesdors the
land in question, inasmueh ds the en--
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try and certificate of location in the
land office, and the patent issued by
the United States, showed that the en-
try did not cover the paiticular land
in dispute, but other land instead. The
court applied the rule that no adverse
possession is operative against the
government.

And in Welch v Forest Lumber Co.
(1922) 151 La 960, 92 So 400, it was
held that the prescription of 10 years,
acquirendi causa, pleaded by defend-
ant and prescribed by the Civil Code,
was not applicable, because the gov-
ernment had notl so divested itself of
title that prescription could run, be-
cause, although a final certificate of
homestead entry had issued to the
ancestor of plaintiff before the adverse
possession relied on by defendant to
sustain the plea of prescription had
commenced, such certificate had been
prematurely and erroneously issued,
because at the time of the entry and
the issuance of the certificate there
was an outstanding patent to the land,
and so long as that patent was out-
standing the government could not
properly issue a patent on the final
certificate. The court said that to
recognize that prescription runs in
such an instance as the present would
be to permit the state laws to interfere
with the federal government in the sale
and disposition of its lands.

In Marshall v Hill (1812) 246 Mo
1, 151 SW 131, where patent was is-
sued by the United States to plaintiffs’
predecessor in title on March 21, 1898,
containing the statement that it was
“igsued in lieu of one dated August
30, 1872, in which the description of
the land was erroneous, the record of
which has been cancelled,” the court
affirmed the contention of plaintiffs
that by the issue of the patent of
March 21, 1898, the legal title to these
lands, then first emanating from the
government, inured in equity to them.
and that the primary objeect of this
proceeding was to .ipen that equity
into a legal Litle, and that the state
statute of limdtations had no bearing
upon the righls of the paities until
the issue of the patent which divested
the title of the United States. The
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court said that it was not necessary to
speculate as to whether or not there
might be cases in which the statute of
limitations would take hold upon the
right of possession emanating from
the government while it retained a
naked legal tttle, the court in this
connection stating or approving the
rule that as to the government there
is no statute of limitations, and that
in Gibson v Chouteau (1872, US) 13
Wall 92, 20 L ed 534, it was held that
the statute leaves the right of entry
upon the legal title, subsequently ac-
quired by the patent, wholly unaffected
by adverse possession, and that such
possession by either the plaintiffs or
defendants will not control the legal
title,

And in Wood v Ferguson (1857) 7
Ohio St 288, where the United States
issued a patent to a person who had
died at the time of its issuance, and
which by reason of the nonexistence of
the patentee was a nullity, but the
United States revitalized the patent
by enacting legislation to the effect
that where patents were issued to a
dead person, the title to the land there-
in designated should inure to and be-
come vested in the heirs, devisees, or
assignees of such deceased patentee as
1f the patent had issued to the de-
ceased during his lifetime, it was held
that the patent thus"\{italized by the
act of Congress could not be held to
relate back and take effect from the
time of its date of issue, in such man-
ner as to subject the land designated
in it to the operation of the statute of
limitations after the date of the patent
and before the passage of the act of
Congress, as well as afterward.

In Northern P. R. Co. v McComas
(1919) 250 US 387, 63 Led 1049, 39 S
Ct 546, revg judgments in 82 Or 639,
161 P 562, 162 P 862, the court said
that as to three tracts of public land
erroncously patented to a railroad
company the latter had no title, legal
or equitable, prior o the issue of the
patents, and up to that time the title
wag in the United States, and of course
no prescriptive right was acquired
against it under the local statute.
Furthermore, the court observed that
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the title received 'through those pat-
ents was turned back to the United
States before the trial, and this oper-
ated to restore the three tracts to
their prior status as public lands. The
title under those patents—and it was
merely the naked legal title—did not
remain in the railroad company for
anything like the period named in the
local statute, if that was material.

In Willoughby v Caston (1916) 111
Miss 688, 72 So 129, where defendant
averred the existence of title by ad-
verse possession for more than 10
years as against plaintiff, to whom a
patent to the land was issued by the
state in 1905, it was held that defend-
ant did not acquire title by adverse
possession, for the reason that the
statute of limitations could not be in-
voked by him in aid of his title, inas-
much as, although the land was do-
nated to the state under the Swamp
and Overflowed Land Act of 1850, and
the land was selected by the state, and
listed in what was known as list No. 29,
this list was not approved by the Sec-
retary of the Interior until December
31, 1900, nor his approval to certify,
so ag to authorize issuance of the pat-
ent, until February, 1901. With refer-
ence to the statute of limitations, the
court stated that it would not run
against the United States, and that the
true rule was that the statute did not
ordinarily begin to run until the sov-
ereign power has conveyed the title
by proper patent, and that under the
facts of the present case the statute
did not begin to run until the title
passed to the state by the proper ap-
proval of the selection by the Secre-
tary of the Interior.

In Perkins v Vincent (1895) 47 La
Ann 579, 17 So 126, an action to have
plaintiffs decreed the owners of cer-
tain land, to which defendants put up
a plea of prescription, it was held that
the land must be deemed to have
formed part of the public domain at
least until it was ascertained by a
public survey and the issue of & patent
or an equivalent confirmation of the
claimant's title by act of Congress re-
ferring to the survey, and that until
such survey the land was imprescrip-
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tible, and hence no prescription in re-
spect to such land could run against
the claimant or his heirs.

And in Schlosser v Hemphill (1802)
118 Towa 452, 90 NW 842, error dismd
198 US 173, 49 L ed 1000, 25 S Ct 654,
involving claims to land founded, in
so far as defendants were concerned,
upon conveyances from a county, un-
der a patent issued to the state un-
der a swampland grant of 1850, and
based upon a resurvey in 1898, and
as to which plaintiff rested his claim
of title upon adverse possession, stat-
ing that he and his grantors had been
in possession, claiming title thereto,
for much more than 10 years prior to
the beginning of this action, and that
the statute of limitations would run
against the county, the court held that
the legal title to such lands remained
in the United States until a patent was
issued by the latter to the state, and
that, furthermore, the swampland act
did not operate to convey any land un-
surveyed at the date of its passage,
and that a survey into legal subdivi-
sions was a necessary prerequisite to
the passing of title from the govern-
ment, and that so long as title re-
mained in the United States the stat-
ute of limitations would not run.

There can be no adverse possession
as against the United States or its sub-
sequent patentee for the period during
which the United States holds the
legal and equitable titleiof the land by
reason of a reservation of it for mili-
tary purposes, inasmuch as there can
be no such thing as adverse posses-
sion against the government. Whit-
ney v Gunderson (1872) 31 Wis 359.

In Nance v Walker (1917) 199 Ala
218, 74 So 339, it was held that al-
though plaintiff proved, through
mesne conveyances from various in-
dividuals, a prior possession under
color of title of the land sued for,
nevertheless, ag the title was in the
government during that time and
never passed out of it until the issu-
ance of a patent to defendant, plain-
tiff had no paper title, and did not
acquire title by adverse possession.

In Wilkinson v Watts (1923) 309 Il
607, 141 NE 383, where it was conceded
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that adverse possession would not run
against the United States government,
the court said thaf even if it was as-
sumed that a certain person had been
in actual possession of the land in
question since 1833, his possession
could not be adverse until a patent
issued from the United States govern-
ment to plaintif’s grantor in 1891,
there being no one prior to that date
against whom the statute relating to
adverse possession could hegin to run.

Numerous other cases supporf the
rule phove illuatrated that title re-
mains in the United States until issu-
ance of a patent, thus precluding the
operation of a local statute of limi-
tations and acquisition of title by ad-
verse possessiod or prescription as
against & grantee of the United States
until such issuance,

United States.—Simmons v Ogle
(1832) 105 US 271, 28 L ed 1087; Red-
field v Parks (18R89) 132 US 238, 38
L ed 327, 10 S Ct 83; Tyee Consol. Min.
Co. v Langstedt (1905, CA9%th Alaska)
136 F 124; Tegarden v Le Marchel
(1904, CC Ark) 129 F {87.

Alabama.—Iverson v Dubose (1858)
27 Ala 418; Farley v Smith (1863) 39
Ala 388; Wiggins v Kirby (1894) 106
Ala 2682, 17 So 854; Stephens v Moore
(1896) 118 Ala 897, 22 So 542; Wil-
liams Invest. Co. v Pugh (1902) 137
Ala 3846, 34 So 877; Frick v Harper
(1908) 155 Ala 231, 46 So 453 (United
States land); Swift v Doe (1909) 162
Ala 147, 50 So 123; Reichert v Jerome
H. SBheip, Inc, (1521) 206 Ala 648, 91
So 618. Compare with other Alabama
cases, Stejn v England (1918) 202 Ala
297, 80 So 362, and Boone v Gulf, F.
& A. R. Co. (1918) 201 Ala 560, 78 Bo
956, set out infra.

Alaska.—Raby v Hill (1948, DC) 11
Alaska 600,

Arizona, — Crittenden Cattle Ca. v
Ainsa (1912) 14 Ariz 306, 127 P 733,

California. — Nessler v Bigelow
(1882) 60 Cal 98; Anzar v Miller
(1891) 90 Cal 312, 27 P 299; Howard
v QOroville School Dist. (1913) 22 Cal
App 544, 135 P G89.

Colorado.—Prieshof v Baum (1931)
94 Colo 324, 29 P24 1032,
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Kansas—Janes v Wilkinson ¢1893)
2 Kan App 361, {2 P 735.
Kentuchy.—Chiles v Calk (1817) 7
Ky (4 Bibb) 534 (holding that prior to
the date of a patent issued by the com-
monwealth awmother’s adverse posses-
sion anterior to the date of the patent
could not operate to toll elther the
right of the commonwealth or of the
patentee) ; Robinson v Neal (1827) 21
Ky (5 TB Mon) 213 (holding that since
2Q years bhad not eclapsed from the
emanation of {he patent fram the com-
monwealth to one under whom plain-
tiff elaimed, defendants in passession
could not avpil themselves of the bar
of 20 years as fixed by the statutes);
Campbel] v Thomas (1848) 48 Ky (9
B Mon) 82 (holding that previous poa-
sgssion of the land by an oceupant did
not affect to any extent the title which
plaintiff derived by grant or patent
from the commonwealth, plaintiff's
title being complete and perfect when
he obtained it, and not heing preju-
diced by the previous posgession,
which formed no part of the bar
againat hiz claim and could not be
relied upon for that purpose) ; Hartlay
v Hartley (1860) 60 Ky (3 Met) b6
(holding that appellant who c¢laimed
that he had been in adverse posgession
of the land for more than 20 years
hefore the commencement of appellee’s
action could not avail himself of this
possassion anterior to the date of ap-
pellee’s patents from the common-
wealth) ; Taylor v Combs (1899) 20 Ky
LR 1828, 50 SW 64 (holding that the
defense of adverse possession of cer-
tain land and a building foy 18 years
failed because the palents issued to
the grantor of plaintiffs had issued
within 15 yearg before the suit was
brought, and as time does not run
against the state, plaintiffs were pot
barred by limitation, because the
rights of their grantor did not accrye
until the palents were issued).
Louisiana. — Riggio v McNeely
(1914) 135 La 391, 65 So 552,
Minnesofa. — Baler v Berg (1917)
138 Minn 109, 164 NIV 588, cert den
246 US 661, 62 L ed 927, 88 8 CL 332.

DMlissouri—Smith v Madison (1878)
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67 Mo 694; Smith v McCorkle (1891)
105 Mo 183, 16 SW 602.

Nevada. — South End Min. Co. ¢
Tinney (1894) 22 Nev 221, 38 P 401,

Mew Mexico.—Christmas v Cowden
(1940) 44 N'M 517, 105 P24 484.

Ohio.—Wallace v Miner (1834) 8
Ohio 366, aifd on reh 7 Ohio pt L, p
249; Duke v Thompson (1847) 16 Ohie
34.

Utah.—Steele v Boley (1890) 7 Utah
64, 24 P 755, overruling on this point
Steele v Boley (1889) 6 Utah 308, 22
P 311,

However, in Sater v Meadows (1836)
68 Towa 507, 27 NW 481, the court
said that even if plaintiff’s possession
originated while the title was in the
government, its adverse character at-
tached and became operative from the
time the land was patented to a rail-
road company by the United States.

Some cages somewhat incidentally,-

or by inference, at least, support the
view that adverse possession or pre-
gscription does not operate against the
United States, by holding, or intimat-
ing strongly, that limitation statutes
may operate as against a grantee of
the United States if he has an equi-
table title, even though legal title may
gtill remain in the United States; the
natural Inference, of course, being
that the statute does not operate while
the whole title is in the government.
(No attempt is here made to present an
exhaunstive collection of such cases.)

In Ximbro v Hamilton (1866) 28 Tex
500, it was held that the statute of lim-
itations would not commence running
against the plaintiff until the legal
title was vested in him by the patent,
or the equitable title of the location
and survey of the land by virtue of a
genuine certificate, it clearly appear-
ing that title was in the government
until vested in the plaintiff,

The statute of limitations will not
run in Tavor of am occupant of land
the title. to which is in the United
States as against the entryman, unti]
the latter's right to a patent has been
completed by the performance on hig
part of every act entitling him to that
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conveyance. Kimes v Libby (1910) 87
Neb 113, 126 NW 869;

If the statute can run at all before
patent from the United States issues,
it will be only in a case whare the right
to the patent has been completed by
the performance of every act going to
the foundation of the right. Nichals
v Council (1888) 51 Ark 26, 9 SW "05,
14 Am St Rep 20.

The title to public lands remains in
the United States government until the
United States issues a patent to such
lands, and up until such time title
thereto cannot be acquired by adverse
possession. Stein v England (1918)
202 Ala 297, 80 So 362. The court
stated that the case of Boone v Gulf,
F. & A. R. Co. (1918) 201 Ala 560,
78 So 956, in no wise conflicted with
the conclusion here reached, as what
was said in the Boone Case had refer-
ence to that class of cases where the
complete equitable title had passed
out of the United States, and the
issuance of the patent remained but
a ministerial act., The court in the
Stein Case -said that the complete

equitable title in that casg did not

pass from the United States until the

patentees were entitled to demand the

patent as a matter of right. Compare

Alabama cases c1ted earlier in this

sectwn. .
+ .

Until lands derived from the general
government are paid for by one making
application for a patent, the legal and
equitable title remaing in the govern-
ment, and the lands are not subject to
taxation as against such applicant, and
no title thereto can be acquired by one
holding a tax deed, and while the legal
and equitable title thus remains in the
United States the statute of limita-
tions does not run in favor of one in
possession under the invalid tax deed.
Durham v Hussman (1893) 88 lowa
29, 55 NW 11, affd 165 US 144, 41 Led
664,178 Ct 253 :

And in McTamahan v Pike (1891)
91 Cal 540, 27 P 784, an action ih eject~
ment to recover placer mineral lands,
it was held that for the mere purpose
of proving title by prescription, de-
fendants alleged adverse posgession
prior to entry by plaintiff, and pay-
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ment by plaintiff for lands purchased
by him from the federal government
counted for nothing, inasmuch as the
statute of limitations does not run
against the government.
™

Since title to land within an indem-
nity strip mentioned in the grant by
the United States to a railroad com-
pany did not vest in the lalter until
its selection was made and approved
by the United States, and since up to
that time ihe land was public land,
subject to disposition by the Congress
asg it saw fit, and until such disposition
the land could not be acquired by ad-
verse possession, it was altogether im-
material, where the government did
not part with its title until it approved
the selection of the land in controversy
in 1904, what the predecessor in pos-
session of defendant (who in the pres-
ent action of ejectment by the railroad
company was claiming by adverse pos-
session of himself and predecessors in
possession) may have done with the
land prior to that date, as nothing they
could have done would have set the
statute of limitations in motion.
Northern P. R. Co. v Cash (1923) 67
Mont 583, 216 P 782.

Also, in Young v Charnquist (1901)
114 Iowa 116, 86 NW 205, where plain-
tiff claimed certain land under an act
of Congress known as the ‘“railroad
land grant” of 1856, accepted by the
state and transferred {o a railroad
company, which in turn conveyed its
interest in the land to plaintiff in 1892,
after certification of the land to the
state for the railroad company had
been approved in November, 1891, by
the Secretary of the Interior, while, on
the other hand, defendant claimed to
have originally acquired tille under
the State Swamp Land Act granting
swamp and overflowed lands to the
respective counties wherein situated,
although it appeared in fact that such
lands were subsequently determined
not to be swamplandg, and in the case
at bar defendani pleaded that he had
been in adverse possession for more
than 10 years, the court pointed out
that up to 1891 the legal tille was in
the United States, and that it was well
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established that the statute of limita-
tions was of no avail against the gen-
eral government,

In Northern P. R. Co. v Smith (1921)
62 Mont 108, 203 P 503, the court held
that a Montams statute providing for
the acquisition of title to land by ad-
verse possession did not become opera-
tive before the segregation of the par-
ticular tracts or sections granted from
the public domain and their identifica-
tion by the approval of the government
survey, Tor until this has been done
the federal government retains a pro-
prietary interest in them, to the extent
that it will exercise the same dominion
over them as over its ungranted lands.

§ 5. Tidelands and the like belonging
to the Uniled States; lands below
low-water mark of river.

The United States holds tille to tide
flats below high-water mark in Alaska
in trust for the future state, and no
title by prescription can be acquired
as against such lands. Sutter v Heck-
man (1900) 1 Alaska 81.

The rule that no preseriptive right
or title can be acquired against the
United States was applied in Lewis v
Johnson (1902) 1 Alaska 529, in a
situation involving dispute bhetween
certain individuals as to tidelands, and
in which it was said; “No person can
occupy any portion of the lands below
high tide and by such occupancy ac-
quire title thereto. They go upon such
lands as trespassers, and remain tres-
passers until they are ejected by prop-
er authority.”

In United States v California (1947)
332 US 19, 91 L ed 1889, 67 S Ct 1658,
reh den 332 US 787, 92 L ed 370, 68
S Cl 37, supp op 332 US 804, 92 L ed
382, 68 S Ct 20, a suit to determine the
ownership as between the state of Cal-
ifornia and the United States of lands
under the ocean heyond the coast,
where the stale set up as a defense
that by certain conducl the govern-
ment was barred from enforcing its
rights by reason of principles similar
to laches, estoppel, and adverse pos-
session, il was said that the govern-
ment, which holds its interests in
trust for all the people, was not to be
deprived of those interests by the or-
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dinary court rules designed particular-
ly for private disputes over individual-
ly owned pieces of property; and that
officers who have no authority at all
to dispose of government property can-
not by their conduct cause the govern-
ment to lose its valuable rights by
their acquiescence, laches, or failure
to act.

A riparian owner of land on the
Virginia side of the Potomac River
under a Virginia grant could acquire
no prescriptive title as against the
state of Maryland, or its successor, the
United States, to land which was below
low-water mark until it was filled in
by the United States by dredging from
the bottom of the river and depositing
the material on the other side of a
riprap wall built on the river bed.
Marine R. & Coal Co. v United States
(1921) 257 US 47, 66 L ed 124, 42 S Ct
32, affg 49 App DC 285, 265 F 437.

§ 6. Islands owned by United States.

In Bode v Rollwitz (1921) 60 Mont
481, 199 P 688, it was held that, as
to a river island owned by the United
States, one could not secure title to it
by adverse possession. use, or occu-
pancy, for any length of time, as
against the government.

And in Sater v Meadows (1886) 68
Towa 507, 27 NW 481, a suit to estab-
lish which of the litigants had title to
certain islands in the Mississippi
River, and in which it was claimed
that as there was no proof that title
to the land had passed from the United
States, plaintiff could not invoke the
statute of limitations and assert his
possession as against the government,
the court stated that adverse posses-
sion of public lands cannot avail
against the government.

In United States v Turner (1949,
CASBth Ala) 175 T2d 644, cert den 338
US 851, 94 L ed 521, 70 S Ct 92, revg
United States v Property on Pinto
Island (DC) 74 F Supp 92, it was con-
ceded that the owner of a portion of
an island in a navigable body of water
could not, by driving piles and filling
the adjacent submerged land of the
island, acquire a prescriptive title to
the filled land against the United
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States or the state in which the body
of water was located,

§ 7. Accretions fo land held by United
States.

In so far as title of the government
to accreted land is concerned, it was
stated in Jagkson v United States
(1932, CA9th Cal) 56 F2d 340, no ad-
verse occupation of any governmental
property, however long continued, can
affect the right of the United States.

§ 8. Forest lands of United States,
The rule that statutes of limitation
are not available against the govern-
ment and therefore do not apply as
such, and that title to property cannot
be acquired in property belonging to
the United States, was applied in
United States v Burnette (1952, DC
NC) 103 F Supp 645, where defendant
pleaded adverse possession as a de-
fense, to a proceeding by the United
States to enjoin defendant and anyone
claiming under him from trespassing
on certain forest lands, title to which
was acquired by the United States in
condemnation proceedings.

§ 9. Lands of United States reserved
for school purposes.

As to lands reserved by act of Con-
gress for the support of schools in a
state, and as to which lands an act of
Congress authorized a sale or lease by
the state of such lands as had not al-
ready been disposed of for the object
aforesaid, the court in Rabb v Wash-
ington County Supers. (1885) 62 Miss
589, said that it appeared that the sev-
eral acts of Congress left the legal
title to such land in the United States,
subject to be divested by the state
through any agencies it might desig-
nate, for the purposes specified in the
acts and for none other, and that until
the state acted with reference to such
land it remained as public land of the
general government, irrevocably de-
voted to a specific purpose, and title
thereto was not affected by any ad-
verse possession or statute of limita-
tions.

In Hanks v Lee (1920) 57 Utah 537,
195 P 302, an action to recover posses-
sion of certain real property, it was
held that defendant’'s answer was in-
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sufficlent to constitute a plea of ad-
verse possession, where the effect of
the allegations of plaintiif's complaint,
all of which were admitted by the an-
swer, was that the lands in question
were school lands which were selected
by the State Board of Land Commis-
sioners on behalf of the state of Utah
in lieu of lands which it was supposed
were granted by the enabling act, and
that the selection of the lands in ques-
tion was not fully approved by the
Interior Department until the final
decision was handed down by the As-
sigtant Secretary of the Interior in
May, 1018, the legal title in the lands
thits remaining int the United States
until that decision was rendered, and
thus precluding the requisition of
title by adverse possession to such
land during that period.

§ 10. Swamplands.

In Packard v Moss (1885) 68 Cal
123, 8 P 818, the court, in holding that
the testimony was sufficient to war-
rant the finding, as a matter of fact,
that defendant had held the land ad-
versely to plaintif for more than 5
years next before the commencement
of the action, said that in reaching
thig conclusion, it assumed as correct
the position that the statute of limita-
tions did not begin to run as against
the title of plaintiff, founded upon his
certificate of purchase of swamplands
from the state, until the land was cert-
ifled over to the state of California by
the United States government. The
purchase was made under an act of the
California legislature providing for
the sale and reclamation of swamp and
overflowed lands of the state.

§ 11. Tudian titles.

Where the title is an Indian title, or,
in other words, the title {s. in the
Uriited States and an Indian, no stat-
uté of limitations can operate against
the Iand.
(1884) 32 Kan 524, 4 P 1042,

B. ‘Acquisition of interest
legg than full title

§ 12, Acquisition of easement or right
- of way or user.
An easemeity cannot be aqquireq
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against the United States by adverse
pussession, Lapique v Morrison
(1915) 29 Cal App 136, 134 P 881:
Burgett v Calentine (1951) 56 NM
194, 242 P2d 278. .

An easement owned by the United
States is an exception to.the rule that
an easement may be lost by adverse
posgsession. Brown v Devlin (1953,
DC Mont) 116 F Supp 45.

Specifically, a right of way cannot be
acquired by prescription over land
title to whieh iz in the United States.

In Bolton v Murphy (1912) 41 Utah
591, 127 P 335, it was held that in
order to acquire a private eagement in
the nature of a right of way over tha
Iands of anothetr, the clalmant must
have used the same openly, contiru-
ously, and adversely for a period of
20 years, durlng all of which timae the
title to the land over which the ease-
ment is claimed must haveé been out of
the United States.

And in TRoediger v Cullen (1946}
26 Wash2d 690, 175 P24 669, it was
held that until the United States
granted a patent, there could be no
adverse user of land subsequently
granted by the United States to a pat-
entee which would, under the limita-
tion statute, give a prescriptive right
to a public right of way, over the land
granted, the court stating that pre:
scriptive rights cannot be azequired
against the United States by adverse
public use for the period required by
the state statute of limitations.

Also, in Lund v Wileox (1908) 34
Utah 205, 97 P 33, an action to enjoin
defendant from tearing down plain-
tiff’s fences and from trespassing on
and passing over a certain portion of
her land, defendant, on the other hand,
claiming a private right of way alleg-
edly acquired by prescription for a
period of 20 years, and that the fence
obstructed his right of way and that
he had a right to remove it, it was held
that prescription could not commence
to run against the land until plaintiff’s
husband acquired title to it from thé
United States, as no portion of the
time while the land belornged to th¢
United States could be counted in es-
tablishing a private way by prescripe
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tion or limitation; and this is true,
although the land at the time may be
occupied by a person intending to ob-
tain the land under the pre-emption
or homestead laws of the United
States, but who has not yet done all
that he is required to do in order to
obtain the title to the land.
+

Some cases have involved alleged
prescriptive rights to the use, regula-
tion, ete., of water or streams flowing
through lands. The ordinary rule pre-
cluding prescriptive easements in land
of the federal government is applica-
ble.
© In Wilkings v McCue (1873) 46 Cal
656, it was held that no prescriptive
right to the use of water could be
asserted while the United States owned
the lands out of which the springs of
water arose, as there can be no pre-
seription against the United Stgtes,

In Burgett v Calentine (1951) 56 NM
194, 242 P2d 276, applying the rule
that an easement cannot be acquired
against the state or United States by
adverse possession, it was held that
the mere fact that plaintiffs and their
predecessors in title made improve-
ments on land-owned by the United
States and later by the state and there-
after used water of the springs on
such land in. question, continuously
for over 60 years, did not vest them
with an easement.

A - prescrzptlve rwht to conduct
water through a ditch over the publie
domain cannot be acquired against the
United - States.  Smith v Hawkins
(1895) 110 Cal 122, 42 P 453.

In Mathews v Ferrea (1872) 45 Cal
51, an action to abate a dam and to
enjoin the diversion of water by de-
fendant, in which it appeared that both
plaintiff and defendant owned lands
over which the water flowed, having
acquired title by patent from the
United States in 1867, within 5 years
before the commencement of the ac-
tion, that the creek extended throiugh
the lands of all the parties, the lands
of defendant being above those of the
plaintiff, and that in 1869 defendant
erected a dam upon his land by which
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he diverted all of the water of the
creek for the purpose of irrigating
his land, and plaintiff was thereby de-
prived of the use of the water, and
defendant claimed that he had ac-
quired a right by prescription to di-
vert the water by means of his dam,
the court, in affirming a judgment for
plaintiff,” stated that prescription or
adverse user will not mature into a
title as against the United States, and
that it will not avail as a defense,
unless the user has been adverse for
the requisite period after the title
passed from the United States.

Adverse user cannot be set up as
against the patentee from the United
States during the time one diverts
water from public land pricr to the
issuance of the patent. Vansickle v
Haines (1872) 7 Nev 249, '

The government (United States), as
proprietor of the land through which
a stream of water naturally flows, has
the same property and right in the
stream that any other owner of land
has, be it usufructuary or otherwise,
and a statute of limitations does not
run against the United States; so; no
use of water while the title to the land
was in the government could, avail
defendant as a foundation of title by
prescription, or defeat or modify the
title conveyed td the grantee by his
patent. . Union Mill & Min. Co. v
Terris (1872.CC Nev) 2 Sawy 176, F
Cas No 14371 1

The general government (Unlted
States) is not subject to the jurisdic~-
tion of a.state, and the state is with-
out power to prescribe the time within
which the United. States shall assert
its rights in order to preserve them; it
must therefore be regarded as settled
that .the statute of limitations, K of. a
gtate does not apply to the federal
government, and, as & consequence,
that there can be no adverse possession
of land under such a law or adverse
dser of water to the natural flow of
which such land ig entitled while the
title remains in. the United States.
Jatunn v Smith (1892) 95 Cal 154, 30
P 200.

In Miser v O’Shea (190Q) 37 01
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62 P 491, 82 Am St Rep 751, a suit by
the owner of a placer mining claim on
a creck to restrain defendant, owner of
a claim above plaintiff’s on the creek.
from operating his claim in such a way
as to deposit tailings or debris along
the banks of the creek, on plaintiff's
premises, it being claimed by defend-
ant that his predecessor, having depos-
ited tailings upon that part of the
public domain now embraced within
the plaintiff’s mine, thereby appropri-
ated the premises for that purpose,
and that plaintif tock his mining
claim subject to such prior right, the
court held that this contention could
not be sustained, for no use of the
premises, however long continued,
could be adverse to the United States,
and, as the defendant had not depos-
ited his tailings on the plaintiff’s mine
for a period of 10 years after the
United States parted . with its title
thereto, no claim to continue such use
could be predicated thereon.

III. Statesg

A. Acquisition of title against,
generally

§ 13. General rule prohibiting acquisi-
tion.

Although there have been in a few
cases holdings or strong intimations
that the state is not exempted from the
operation of limitation statutes apply-
ing generally to suits for the recovery
of lands unless the land of the state
is dedicated or used for public pur-
poses (see § 29, infra), the great ma-
jority of the cases have held, recog-
nized, or applied the broad general
rule that in the absence of legislation
providing otherwise, statutes of limita-
tion do not operate against the state,
and title to the state-owned lands can-
not be acquired by adverse possession
or prescription while the state retains
its title. :

United States.—Armstrong v Morrill
(1872) 14 Wall 120, 20 L ed 7653
Marine R. & Coal Co. v United States
(1921) 257 US 47, 66 L ed 124, 42
S Ct 32, affg 495 App DC 285, 265 I
437; Lovell v Dulac Cypress Co, (1941,
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CAS5th La) 117 F2d 1, cert den 314
US 672, 86 L ed 537, 62 S Ct 132, reh
den 314 US 713, 86 L ed 568, 62 S Ct
299; United States v Turner (1949, CA
5th Ala) 175 F2d 644, cert den 338
US 851, 94 Ii ed 521, 70 S Ct 92;
Manhattan Land & Fruit Co. v Buras
(1842, DC La) 43 F Supp 361; United
States v Certain Lands (1943, DC NY)
52 ¥ Supp 540; Continental 0il Co.
v Chicago & N. W. R. Co. (1957, DC
Wyo) 148 I Supp 411.

Alabama.~—Doe ex dem. Kennedy v
Townsley (1849) 16 Ala 239; Miller v
State (1863) 38 Ala 600; Swann Vv
Lindsey (1881) 70 Ala 507; Swanu v
Gaston (1888) 87 Ala 569, 6 So 386;
Alabama State Land Co. v Kyle (1892)
99 Ala 474, 13 So 43; Wyatt v Tisdale
(1893) 97 Ala 594, 12 So 233; Prest-
wood v Watson (1895) 111 Ala 604, 20
So 600; Stringfellow v Tennessee Coal,
I. & R. Co. (1897) 117 Ala 250, 22 So
997; Adler v Prestwood (1898) 122 Ala
367, 24 So 999; Cox v University of
Alabama (1909) 161 Ala 635, 49 So
814; Wright v Louisville & N. R. Co.
(1919) 203 Ala 118, .82 So 132; State
v Inman (1940) 239 Ala 348, 195 So
448; Grissom v State (1950) 254 Ala
218, 48 So2d 197.

Arkansas.—Hibben v Malcne (1908)
85 Ark 584; 109 SW 1008; Brinneman
v Scholem (1910) 95 Ark 65, 128 SW
584; Jones v Euper (1930) 182 Ark
969, 33 SW2d 378; Wunderlich v Cates
(1948) 213 Ark 695, 212 SWad 556;
Bengel v Cotton Plant (1951) 219 Ark
510, 243 SW2d 370. .

California. — O’Connor v TFogle
(1883) 63 Cal 9; Lapique v Morrison
(1915) 29 Cal App 136, 154 P 881.

Colorado.—Lovejoy v School Dist.
No. 46, Sedgwick County (1954) 129
Colo 306, 269 P2d 1067.

Connecticut. — Clinton- v Bacon
(1888) 56 Conn 508, 16 A 548,

Delaware.~Wall v M'Gee (1843) 4
Del (4 Harr)'108. v

Florida.—Pearce v Cone (1841) 147
Fla 165, 2 So2d 260.

Georgia.—Brinsfield v Carter (1847)
2 Ga 143; Moody v Fleming (1848)
4 Ga 115, 48 Am Dec 210; Smead v
Doe (1849). 6 Ga 158; Kirschner v
[55 ALR2d]
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Western & A. R. Co. (1881) 67 Ga
760; Glaze v Western & A. R. Co.
(1881) GT Ga 761; Dean v Feely (1883)
69 Ga 804; State v Paxson (1904) 119
Ga 730, 46 SE 872; Western Union Tel.
Co. v State (1923) 156 Ga 409, 1189,
SE 649, error dismd 269 US 67, 70 L
ed 166, 46 S Ct 36; Lockwood v Daniel
(1941) 193 Ga 122, 17 SE2d 542,

Hawaii. — Xapiolani v Cleghorn
(1902) 14 Hawalii 330.

Idaho.—Hellerud v Hauck (1932) 52
Idaho 226, 13 P24 1099.

Ilinois. — Hammond v Shepard
(1900) 186 Il 235, 57 NE 867, 78 Am
St Rep 274; Black v Chicago B. & Q.
R. Co. (1908) 237 11l 500, 86 NE 1065;
Dunne v Rock Island County (1918)
283 111 628, 119 NE 591, error dismd
248 US 532, 63 L ed 405, 38 S Ct 10.

Indiana.—McCaslin v State (1905)
38 Ind App 184, 75 NE 844.

Towa—Carr v Moore (1903) 119
Towa 152, 93 NW 52, 97 Am St Rep
292; Park Comrs. v Taylor (1906) 133
Iowa 453, 108 NW 927; Cedar Rapids
Gas Light Co. v Cedar Rapids (1909)
144 Towa 426, 120 NW 966, 48 LRA
NS 1025, 138 Am St Rep 299, affd
without mention of question herein
annotated 223 US 655, 56 L ed 594, 32
S Ct 389; Wenig v Cedar Rapids (1919)
187 Towa 40, 173 NW 927; Sioux City
v Betz (1942) 232 Iowa 84, 4 NW2ad
872.

Kansas.—State ex rel., Dawson v
Akers (1914) 92 Kan 169, 140 P 637,
Ann Cas 1916B 543, affd 245 US 154,
62 L. ed 214, 38 S Ct 55 (without specific
mention of the question herein anno-
tated). (

Kentucky.—Chiles v Calk (1817) 7
Ky (4 Bibb) 554; Robinson v Neal

{1827) 21 Xy (5 TB Mon) 213; Camp~

bell v Thomas (1848) 48 Xy (9 B Mon)
82; Hartley v Hartley (1860) 60 Ky
(3 Met) 56; Taylor v Combs (1899)
20 Ky LR 1828, 50 SW 64; Buckner v
Kirkland (1908) 33 Xy LR 603, 110
SW 399; Whitley County Land Co.
v Powers (1912) 146 Xy 801, 144 SW
2.

Louisiana.—State v Buck (1894) 46
La Ann 656, 15 So 531, error dismd
159 US 248, 40 L ed 142, 15 S Ct
1038, for want of jurisdiction; Slat-
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tery v Heilperin (1902) 110 La 86, 34
So 139; Bright v New Orleans R. Co.
(1905 114 La 679, 38 So 404; Wall
v Rabito (1913) 138 La 609, 70 So
531; New Orleans v Salmen Brick &
Lumber Co. (1914) 125 La 828, 66 So
237; State v New Orleans Land Co.
(1918) 143 La 858, 79 So 515, cert den
248 US 577, 63 L ed 429, 39 S Ct 19;
Martin v Louisiana Cent. Lumber Co.
(1925) 157 La 538, 102 So 662; Ward
v South Coast Corp. (1941) 198 La
433, 3 S02d 639; State v Aucoin (1944)
206 La 787, 20 So2d 136; Saucier v
Sondheimer Co. (1947) 212 La 490,
32 So2d 900; New Orleans v Ricca
(1950) 217 La 413, 46 So2d 505; Doug-
las v Murphy (1950) 218 La 888, 51
So2d 310.

Maine.—Kinsell v Daggett (1834)
11 Me 309; Cary v Whitney (1860) 48
Me 516; United States v Burrill (1910)
107 Me 382, 78 A 568, Ann Cas 1912D
512.

Maryland.—Hall v Gittings (1806)
2 Harr & J 112; Sollers v Sollers
(18393) 77 Md 148, 26 A 188, 20 LRA
94, 39 Am St Rep 404.

Massachusetts.—Sklaroff v Com.
(1920) 236 Mass 87, 127 NE 600.

Michigan.—Crane v Reeder (1870)
21 Mich 24, 4 Am Rep 430; State v
Venice of America Land Co. (1910)
160 Mich 680, 125 NW24 770.

Minnesota.—Murtaugh v Chicago,
M. & St. P. R. Co. (1807) 102 Minn 52,
112 NW 860, 120 Am St Rep 609;
Scofield v Scheaffer (1908) 104 Minn
123, 116 NW 210; Kinney v Munch
(1909) 107 Minn 378, 120 NW 374;
Junes v Junes {1924) 158 Minn 53, 196
NW 806. : :

Misgissippi.—Clements v Anderson
(1872) 46 Miss 581; Penick v Floyd
Willis Cotton Co. (1919) 119 Miss 828,
81 So 540; Rotenberry v Arnold (1951)
212 Miss 564, 55 So2d 141,

Missouri.—State v Fleming (1854)
19 Mo 607; Hamilton v Badgett (1922)
293 Mo 324, 240 SW 214.

Nebraska.-—Topping v Cohn (1904)
71 Neb 559, 99 NW 872; State v
Cheyenne County (1932) 123 Neb 1,
241 NW 747.

New Jersey.—Jersey City v James
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P, Hall, Inc. (1910) 79 NJL 539, 76 A
1058, Ann Cas 1912A 696; Quinlan v
Fair Haven (1926) 102 NJL 413, 131
A 870, revd on other grounds 102 NJL
8od, 1833 A 398.

New Mexico.—Pratt v Parker (1953)
37 NN 103, 255 Pad 211,

New York.—Jackson ex dem. Hoog-
land v Vail (1831) 7 Wend 125; People
v Baldwin (1922) 233 NY 672, 138
NE 964, affg 197 App Div 285, 188 NYS
542, which affd 113 Misc 172, 184 NYS
715; Campbell v Rodgers (1918) 182
App Div 701, 170 NYS 238; Re Roma
(1928) 223 App Div 769, 227 NYS 486;
People v Shipley (1930) 229 App Div
21, 241 NYS 17; St. William’s Church
v People (1945) 269 App Div 874, 58
NYS2d 868, revd on other grounds 296
NY 861, 72 NE2d 604, reh den 296 NY
1000, 73 NE2d 576; Leventhal v Gill-
more (1924) 123 Misc 703, 206 NYS
121; Re New York (1926) 127 Mise
710, 217 NYS 544,

North Carolina.—Lindsay v Austin
{1506) 139 NC 463, 51 SE 990.-

Ohio.—Haynes v Jones (1915) 91
Ohio St 197, 110 NE 469; Ohio State
University v Satterfield (1886) 2 Ohio
CC 86, 1 Ohio CD 377; Jones v Myers
(1913) 17 Qhio CC NS 146, 36 Ohio
CC 458,

Oregon.—Gatt v Hurlburt (1930)
131 Or 554, 284 P 172, reh den 132 Or
415, 286 P 151,

Pennsylvania.—Johnston v Irwin
(1817) 3 Serg & R 291; Munshower
v Patton (1823) 10 Serg & R 334, 138
Am Dec 678; Bagley v Wallace (1827)
16Terg & IR 245; Henry v Henry (1847T)
&5 Pa 247; Troutman v May (1859) 33
Pa 455; Zubler v Schrack (1863) 46
Pa 67; Patten v Scott (1888) 118 Pa
115, 12 A 292, 4 Am St Rep 576;
Pennsylvania R. Co. v Freeport (1890)
138 Pa 91, 20 A 940; Hoffman v Pitts-
burgh (1950) 365 Pa 3806, 76 A2d 649,

South Carolina.—Harlock v Jackson
(1812) 6 SCL (1 Treadway Consl)
135; State ex rel. Peareson v Arledge
(1831) 18 SCL (2 Bail) 401, 23 Am
Dec 1458; Camden Orphan Sce. v Lock-
hart (1841) 27 SCL (2 McMull) 84;
University of Scuth Carolina v Colum-
bia (1917) 108 SC 244, 93 SE 934,
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Tennessee. — Wilson v Iludson
(1825) 16 Tenn (8 Yerg) 598 Single-
ton v Ake (1842) 22 Tenn (3 Humph)
626; Sharp v Van Winkle (1883) 80
Tenn (12 Lea) 15; Board of Education
v Shelby County (1927) 135 Tenn 212,
292 SW 162; Roysdon v Terry (1927)
4 Tenn App ¢38; Robinson v Iarnsg
(1952) 37 Tenn App 103, 260 SW24d -104.

Texas.—83mith v Power (1839) 23
Tex 29; Milan Co. v Robertson (1870)
33 Tex 366; Austin v Dungan (1876)
46 Tex 236; Truchart v DBabcock
(1878) 49 Tex 249; Udell v Peak
(1888) 70 Tex 547, 7 SW 786; Gunter v
Meade (1890) 78 Tex 634, 14 SY 562;
Montgomery v Gunther (1891) 81 Tex
320, 16 SW 1073; Weatherly v Jackson
(1934) 123 Tex 213, 71 SW2d 259, revd
on other grounds (Tex Civ App) 46 SW
2d 1030; Heard v Refugio (1937) 129
Tex 349, 103 3W2d 728, revg on other
grounds (Tex Civ App) 95 SW2d 1008;
Heard v State (1947) 146 Tex 109, 204
SW2d 344, affg (Tex Civ App) 199 SW
2d 191; Ellis v State (1833) 3 Tex Civ
App 170, 21 SW 66, 24 SV 660; Dooley
v Maywald (1898) 18 Tex Civ App 386,
45 SW 221; Zapeda v Hoffman (1903)
31 Tex Civ App 312, 72 SW 443; Law-
less v Wright (1905) 39 Tex Civ App
26, 86 SW 1039; Houston Oil Co, v Gore
(1913, Tex Civ App) 139 SW 924, error
ref; Alexander v Garela (1914, Tex Civ
App) 168 SW 376, error dismd; Spear~
man v Mims (1918, Pex Civ App) 207
SW 573; Thomas v Cline (1940, Tex
Civ App) 135 SW2d 1018; Humble Oil
& Refining Co. v State (1942, Tex Civ
App) 162 3W2d 119, error ref; Harrig
v O’Connor (1944, Tex Civ App) 185
SW2d 993, error ref w m; Jones v
Springer (1952, Tex Civ App) 256 SW
2d 1016; Deep Rock Oil Corp. v Osborn
(1953, Tex Civ App) 259 SW2d 625,
affd without mention of question here-
in annotated, in 153 Tex 281, 267 SW
2d 781; Dallas Levee Improv. Dist. v
Carroll (1953, Tex Civ App) 263 SW
2d 307, error ref n r e.

Virginjia.—Gore v Lawson (1836) 35
Va (8 Leigh) 458; Staats v Doard
(1863) 51 Va (10 Gratt) 400; Hale v
Branscum {(1853) 51 Va (10 Gratly
118; Shanks v Lancaster (1848) 46
Va (5 Giatt) 110, 50 Am Dec 108;
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Koiner v Rankin (18G4) 52 Va (11
Gratt) 420; Levasser v Washburn
(1854) 52 Va (11 Gratt) 572; Cline v
Catron (1872) 63 Va (22 Gratt) 378;
Hurst v Dulany (1888) 81 Va 701, 5 SE
802: Reusens v Lawson (1893) 91 Va
226, 21 SE 347; Green v Pennington
{1906) 103 Va 801, 54 SE 877.
Washington.—Brace & Hergert Mill
Co. v State (1908) 49 Wash 326, 35 P
278; State v Scott (1916) 89 Wash 63,
154 P 165; Bowden.-Gazzam Ceo. v Kent
(19-1—4) 22 Wash2d 41, 154 P24 292,

West Virginia.—Hall v Webb (1883)
21 W Va 318.

Wisconsin, — Ilhnois Steel Cb v
Bilot (1901) 109 Wis 418, 84 NW. 855
35 NW 402, 83 Am St Rep 905,

Philippines.—Tiglao v Insular Gev-
ernment (1906) 7 Philippine 80, afid
215 US 410, 54 I, ed 257, 30 S Ct 129;
Insular Government v Aldecoa & Co.
(1911) 19 Philippine 505.

As the statute of limitations does
not run against the Commonwealth,
entry on her vacant land as a settler
is of course referable to the permission
which the law gives to enter with a
view to acquiring title, and it cannot
be adverse as against the Common-
wealth, and no title by such possession
can be aequired in such case.
v Schrack (1863) 46 Pa 67.

Title to land by 30 years’ prescrip-
tion eannot be acquired where, during
such period, the state holds legal title,
it being a condition precedent to the
acquisition of title by prescription ac-
quirendi causa that the property was
severed from the publie domain, and
transferred to that of private property,
at the date such prescription com-~
menced to run, Manhattan Land &
Fruit Co. v Buras (1942, D¢ La) 43
F Supp 361.

Time does not run against the state
unless so declared in the statute which
preseribes the limitation; so, where
the statute does not, in terms, or other-
wiae, refer to the state, there can he
no adversary possession while the title
to the land remains in the state. Hall
v Webb (1883) 21 W Va 318.

In Illinois Steel Co. v Bilot (1301)
109 Wis 418, 84 NW 855, 85 NW 402,

Zubler
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83 Am St Rep 905, it wag stated in the
syllabus by the judge that no title can
be obtained in adverse possession for
20 years, to land held by the state in
any capauty

It i3 fundamental that a state ¢an-
not~be divested of a proprietary title
by limitation, ag she is not bound by
the defaults or negligence of her offi-
cers or agents, Harris v Q'Connor

(1944, Tex Civ App) 185 Swad 993,
error ref w m.

Adverse title to pubhc property qf.
the state may not be acquired by pre-
scription. New Orleans v Salmen
Brick & Lumber Co. (1914) 135 La
828, 66 So 237.

No prescriptive right or adverse pos-
session can be acquired against the
sovereign. Bright v New Orleans R,
Co. (1905) 114 La 679, 38 So 494,

The public domain is not subject to
the plea of prescription: Slattery v
Heilperin (1902) 110 La 86, 34 So 139

As to land becoming a part of the
public domain of Texas, under the arti-
cles of agreement by which the Repybr
lic was dissolved and became a meme
ber of the American Uniopn, title by
limitation cannot be obtained. Alex-
ander v Garcia (1914, Tex Civ App)
168 SW 376, error dismd.

In Kapiolani v Cleghorn- (1902) 14
Hawaii 330, where the question was
whether defendant made out a cage
of adverse possession, the court recog-
nized the general rule that when a
state acquires title after the statute
has begun to run, the running of the
statute is stayed as soon as the state
acquires title.

In McCaslin v State (190::) 38 Ind
App 184,75 NE 844, a suit by the state
against an individual to; recover pos-
session of 100 acres of land and quiet
title to same, in which defendant based
his title and right to the property
upon the doctrine of title by prescrip-
tion or adverse possession; the court
pointed out that prior to 1881 the stat-
ute of limitations was expressly made
applicable to the state as well as in-
dividualg, but that since that time the
common-law rule had prevailed. So,
where it did not appear that defendant
had continuous possession of :the prop-
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erty for 20 years prior to 1881 and thus
the state’s rights were not barred at
that time, whatever rights 1t had then
continued unaffected by defendant’s
possession.

8 14. Applicatlion of rule; public lands,
generally.

The above rule (§13) has been ap-
plied in actions or suits between in-
dividuals one or more of whom were
grantees or patentees of certain lands
of the state and in which it was held
that the period preceding the grant, or,
in other words, while legal title was
in the state, or at least, as held in some
jurisdictions, until equitable title
passed to the grantee of patents, the
statutes of limitations governing gen-
erally the time for bringing suits for
the recovery of lands did not operate
against the state, and therefore no
adverse possession or prescription
would begin to run during such period
which would be effective as against the
grantee.

Thus, it has been said that no
length of possession, however adverse,
can bar or affect the rights of the com-
monwealth, and the latter may there-
fore grant its title to any other person,
and the land in the hands of the
grantee will be as unaffected by the
previous possession of the person
claiming under an invalid title as it
was in the hands of the commonwealth,
the court pointing out that to suppose
the contrary would be to advance the
absurdity that the commonwealth may
have a perfect title to land without the
power of transferring 1t. Gore v Law-
son (1836) 35 Va (8 Leigh) 4583.

Similarly, in Austin v Dungan
(1876) 46 Tex 236, the court, after
stating that a grant of the public do-
main of the state will not be pre-
sumed from 10 years’ possession, said
that it followed, as a necessary con-
sequence, that a purchaser from the
state will not be barred; for it would
be tantamount to a denial of the title
of the state or its right to convey to
say that the bar, though not directly
applicable to the state, would take eof-
fect immediately on the Litle vesting in
the purchaser or grantee from it.

The statute of limitations does not
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run against the state unless it is ex-
pressly named; so the possession of
defendant previous to the time when
the state divested itself of title could
not be taken into estimate under the
plea of the statute of limitations; for
it was only from that time the statute
began to run. Doe ex dem. Kennedy v
Townsley (1849) 16 Ala 239.

During the time that title to land is
in the state, a school district, being
a governmental organization, cannot
agsert adverse possession against the
state, which would be tantamount to
asserting such possession against it-
self; therefore, the period in which
adverse occupancy would operate
against the property in question would
be limited to the time from the date of
a patent to such land from the state to
an individual in 1908 down to the
beginning of the litigation. Lovejoy v
School Dist. No. 46, Sedgwick County
(1954) 129 Colo 306, 269 P24 1067.

Statutes of limitation do not run
against the state, So. in Smead v Doe
(1848) 6 Ga 158, an action of ejectment
in which defendant showed a continu-
ous possession in himself and those un-
der whom he claimed for more than 7
vears, under color of title, judgment of
the court below in favor of plaintiff
wag affirmed, inasmuch as plaintiff had
7 years within which to institute his
action to recover possession of the
premises, after his l:it]e or cause of ac-
tion accrued, and suq]h cause of action
did not accrue to plaintiff until the
grant from the state issued to him, and
the action in this case was brought
within 7 years after the issuance of
the grant from the state.

And in Manhattan Land & Fruit Co.
v Buras (1942, DC La) 43 F Supp 361,
an action to remove a cloud from title,
where the legal title to the lands in
question remained in the state until
1894 or 1895, it was held that none of
the alleged period of occupancy and
possesaion by defendants’ ancestor
from 1860 until his death in 1888, nor
any alleged continued occupancy and
possession by his widow and heirs
prior to the acquisition of the land
from the state by plaintifi’s ancestor in
title, could avail defendanis in their
attempted proof of their claimed 30
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years’ prescriptive title, against the
admittedly perfect record title out of
the state, under which plaintiffs, who
became the owners of the land in 1904,
were in possession. .

Also in Lawless v Wright (1905) 39
Tex Civ App 26, 86 SW 1039, where so-

called dry agricultural land, which "
was purchased from the state, was sub-

sequently forfeited to the state for the
nonpayvment of interest on the pur-
chase money, it was held that the act
of the land commissioner in forfeiting
the purchase of the land had the effect
of restoring it to the public domain
of the state, and as statutes of limita-
tion do not apply to the sovereign, the
statute of limitations as to the land
was interrupted; so, where defendant,
who pleaded the 10-year statute of lim-
itations against plaintiff, who had pur-
chased the land from a grantee of the
state, whose purchase of the land had
heen reinstated, and who had been
holding a portion of the land in ques-
tion for only 7 years when the declara-
tion of forfeiture was made, it was
held that the reacquisition of the prop-
erty by plaintiff could not destroy the
effect of the interruption and make the
7 years of adverse possession as effec-
tive as though there had been no inter-
ruption, the court in this connection
stating that when the continuity of
possession has been once broken, it is
not possible afterward to take up its
raveled threads and bind them to-
gether so as to make a continuous
whole.

So, too, in Brinsfield v Carter (1847)
2 Ga 143, a suit involving public lands
of the state which had been granted
to plaintiff by the state in 1845, and
which defendant claimed to have been
in quiet and peaceable possession of,
under color of title, for more than 7
years previous to the commencement
of the action, under deeds from vari-
ous persons antedating that of the
grant to plaintiff, the court held that
the statute of limitations did not run
against the state, pointing out that the
people cannot attend to their rights ex-
cept through their officers, and theve-
fore they ought not to suffer by the
lapse of time or the negligence of those
officers.
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The case of Buckner v Kirkland
(1908) 323 Ky LR 603, 110 SW 399, sup-
ports the rule that in the absence of a
statute allowing limitations to run
against the commonwealth’s right of

_entry into its public lands, one claim-

ing adverse possession of such land
as against the patentee of the common-
wealth cannot successfully assert any
claim of adverse possession for the
period anterior to the granting of the
patent.

Possession of land by an individual
while title thereto remains in the state,
even if adverse and exclusive in its
nature, cannot operate to disseise or
limit the state; a title cannot be ac-
quired by adverse possession of the
land of the state while the title and
property are in the state, Cary v
Whitney (1860) 48 Me 516.

And in Thomas v Cline (1940, Tex
Civ App) 135 SW2d 1018, where the
land in dispute was the space of a few
acres between an old fence and a new
fence subsequently erected by defend-
ant after he had received a conveyance
of this and other land from the state,
which new fence extended over into
the strip in question to which plaintiff

- asserted title by adverse possession, it

wasg held that title to such strip, which
belenged to the state, was not acquired
by plaintif by adverse possession
while the title was in the state, even
though defendant~a purchaser of the
land from the stateé)apparently recog-
nized for a while the old fence as a
boundary by occupying the space he-
tween it and the new fence as a tenant,
prior to his purchase from the state.

No title by prescription can be ac-
quired to the public agricultural lands
of the state. Tiglao v Insular Govern-
ment (1906) 7 Philippine 80, affd 215
US 410, 54 L ed 257. 30 S Ct 129.

In Rotenberry v Arnold (1951) 212
Miss 564, 55 So2d 141, which was a
suit between individuals claiming a
certain picce of property, and in which
it wag held that the appellees acquired
title by adverse possesgion, it was con-
ceded that the statute of limitations
would not run as against the property
while the state had title to it, but that
in the case at bar appellees had ac-
quired title by adverse possession for
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the statutory period after the state had
relinquished title,

And in Wilson v Hudson (1833) 16
Tenn (8 Yerg) 398, where plaintiff
claimed title under a grant from the
state, and defendant insisted on the 7-
year statute of limitations, and it ap-
peared that defendant had been in pos-
session 9 years, the court held that,
as the act of limitations did not run
against the state, the computation of
time could only commence from the in-
ception of the title of the plaintiff, who
was not shown to have had any title
until he obtained his grant, which wag
less than 7 years before the commence-
ment of the suit.

In Johnston v Irwin (1817, Pa) 3
Serg & R 291, the court stated that the
¢ommonwealth could not be affected by
the statute of limitations, and that un-
questionably limitations would run
from the date of the patent from the
commonwealth. The court did not pass
on the question what might be the op-
eration of the statute as to private
personsg where a legal estate remamed
in the commonwealth, with an equi-
table interest in those persons..

In Robinson v Harris (1952) 37 Tenn

App 105, 260 SW2d 404, an ejectment
suit in whlch the defense was adverse
possession for the statutory period un-
der a registered assurance of title, the
court, citing a code provision, said
that, where established, 7 years’ ad-
verse possession under a registered
assurance of title purporting to con-
vey the fee vests a good and inde-
feasible title in fee to. the land de-
scribed in the assurance of title no
lesg than if the true owner of the fee
had conveyed it by deed, and that a
title thus acquired will support an ac-
tion in ejectment or any other affirma-
. tive action, but that this was subject to
the qualification that it must appear
that the land in question was granted
by the state of Tennessece or the state
of North Carolina; this, for the rea-
son. that until t’hére is a valid grant,
the title is in the state and the statute
does not run against the sovereign,

As limitation does not run against
the state, and as all land titles emanate
from the sovereign, limitation did not
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begin to run in plaintifi's favor until
the sovereignty had parted with either
the legal title by patent or grant, or
the equitable title by location and sur-
vey; so it followed that in order to
enable plaintiff to recover he wags re-
quired to show 10 years” adverse pos-
gsession in himself or those under
whom he claimed title, after the state
had parted with either the equitable
or legal title. Houston 0il Co. v Gore
(1913, Tex Civ App) 153 SW 924, error
ref.

In Truehart v Babeoek (1878) 49 Tex
249, involving an article of the code
making the statute of limitations un-
available ag against the state, and ap-
plying the rule that the statute will
not run againat one claiming ander the
state until the claimant’s right ac-
crueg, it was held that the fact that one
gettled upon the land, asserting =z
claim to it in good faith, and paying
taxes thereon, would not establish titla
thereto as against a patentee from the
state, prior to the time such patentee
vaulred the patent.

And in Douglas' v Murphy (19a0)
218 La 888, 51 So2d 310, where plain-
tiff acquired a liem warrant for lands
to take the place of those which had
been erroneously patented to her an-
cestor, inasmuch ag at the time thé
patents were issued the state had no
title to fhe particular land patented,
and plaintiff unsuccessfully applied to
the State Land Office for location of
the land, under her lieu warrant, and
after two lawsuits finally obtained, in
1941, patents for her warrants, it was
held, contrary to the contention of de-

fendants that prescription began to

run against plaintiff from the date that
she first made application to locate a
warrant, and their contention that ac-
quisitive prescription will run against
one who has a vested right to property
the same as if a patent had been is-
gued, that irrespective of what rights
existed between the parties, the fact
remained that the consent of the state
was not obtained until after culmina:
tion of the litigation, and it was only
then that the state agreed to issue the
patent, and that title to property could
not vest in plaintiff prior to that time,
and, such being the case, the plea of
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prescription was not well founded be-
cause 10 years had not elapsed from
that time to the filing of this suit.

E'S

In some cases where it was contend-
ed that the statute of limitations could
not commence to run prior to the issu-
ance of the patent because the title
remained in the state until that time,
it has been held that the original sur-
vey scgregates the land from the pub-
lic domain, and the state i{s subse-
quently powerless to resume control of
it, and, the particular land having been
appropriated by virtue of a valid cer-
tificate, the equitable title is in the
owner of the certificate, and the stat-
ute of limitations will run against such
title, Udell v Peak (1888) 70 Tex 547,
7 SW 786; Spearman v Mims (1918,
Tex Civ App) 207 SW 573.

And in Patten v Scott (1888) 118 Pa
115, 12 A 292, 4 Am St Rep 576, where
the controversy was exclusively be-
tween private parties, and the common-
wealth was not a party in any sense
and had no interest whatever in the
litigation, it was held that while as
against the commonwealth the statute
rmight not be pleaded, 3 defendant in
ejectment could successfully plead ti-
tle acquired by adverse possession for
21 years, matured after warrant and
survey, but before issuance of title to

-the warantee or those claiming under
him, whether patent has issued or not.

See also Hibben v Malone (1908) 85
Ark 584, 109 SW 1008, holding that the
statute does not run while the title re-
mains in the state, but that this doc-
trine does not cover a case where the
bare legal title remains in the state
after the equitable title has passed to
its vendee, '

No limitation is available to one
claiming by adverse possession until
the equitable title by location, or the
legal title to the land in question by
reason of the patent, has passed out of
the state, and become vested in the
patentee or his heirs.
Gunther (1891) 81 Tex 320, 16 SW
1073.

§ 15, — Bed of river or lake; island in
river,
The rule that there can be no titla

Montgomery v
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by prescription against the state was
applied in Quinlan v Fair Haven
(1926) 102 NJL 443, 131 A 870, revd on
other grounds 102 NJL 654, 123 A 298,
involving land under a river and be-
longing to the state, and over which
the state had licensad a corporation to
build a wharf.®
Title to the bed of streams, navi-
gable or nonnavigable, is in the state,
and dedicated to and definitely re-
served for public purposes and uses
by the paramount authority, and title
thereto cannot be acquired ag against
the state by adverse possession while
the state holds title thereto. Heard v
Refugio (1937) 129 Tex 349, 108 SW2d
728, ravg on other grounds (Tex Civ
App) 95 SW2d 1008.
. As against a state which is the ex-
clusive owner of the bed of a navigable
stream, no title to the waters or bed
of such stream can be acquired by pri-
vate use or occupancy, whether ad-
verse or by permission, however long
continued, or by presé¢ription, State ex
rel. Dawson v Akers (1914) 92 Kan
169, 140 P 837, Ann Cas 1916B 543
(affd 245 US 154, 62 L ed 214, 38 S Ct
b5, without specific mention 6f the
question herein annotated); Knicker-
bocker Ice Co. v Shultz (18389) 116 NY
382, 22 NE 564. - :
In Gatt v.Hurlburt (1830) 131 Or
554, 284 P 172, reh den 132 Or 415;
286 P 151, it was poinfeé out that at
the time Oregon was admitted into the
Union, it acquired title, not in a pro-
prietary capacity, but in its sovereign
capacity, that is to say, as trustee for
the public, to all of the bed of navi-
gable streams within its borders, and
it was held that no person conld ac-
quire title by adverse possession to any
submerged land lying between the low-
water mark of a navigable river and
the navigable waters, for to do so
would be to acquire title by adverse
possession against the state, So,
plaintiff’s claim that he acquired title
by adverse possession fo a part of the
bed of the Willamette River lying be-
low the low-water mark and fronting
on the property of an upland owner
was untenable.
As against the state, holding title to
the beds and banks of navigable rivers
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for the public, there can be no adverse
possession. Park Comrs. v Taylor
(1906) 133 Towa 453, 108 NW 927;
Sterling v Sterling (1957) 211 Md 493,
128 A2d 277

In Jones v Springer (1932, Tex Civ
App) 256 SW2d 1016, an action to de-
termine the ownership of lands, in
which the state intervened asserting
an undivided interest in lands claimed
by plaintiff’s petition, including a por-
tion of the Salt Fork of the Brazos
River, a slatutory navigable stream
which traversed a portion of the lands
in litigation, it was held that the con-
tention of 10 years’ adverse possession
made by plaintiff must be rejected
under the rule enunciated in Heard v
State (1947) 146 Tex 139, 204 Swad
344, affg (Tex Civ App) 199 SW24 191,
in which it was decided that the state
held title to the bed of a navigable
river, and that title to that part could
not be acquired by limitation.

In Dallas Levee Improv. Dist, v Car-
roll (1953, Tex Civ App) 263 Sw2d
307, error ref n r e, a suit to try title
to a tract of land lying within the old
bed of a river, the course of which had
been changed so that the river was
made fa; flow between leveeg ¥ a new
channel #&ne-half mile distant Trom the
old" ch’mnel the court held that such
land belonged to the state, and that
even if defendant had oceupied the
land for the 10-year period required
under the Texas statutes of limitation,
it would not avail him, for title to state
lands cannot be acquired by adverse
possession.

Title to land reclaimed from the bed
of a navigable river beyond high-water
mark cannot be acquired, though long
in occupancy by one claiming such ti-
tle, as the statule of limitations does
not run against the state. Cedar
Rapids Gas Light Co. v Cedar Rapids
(1909) 144 Towa 426, 120 NW 968, 48
LRA NS 1025, 138 Am St Rep 299,
aild without mention of this point 223
US 655, 56 L ed 594, 32 8 Ct 389.

See also Wenig v Cedar Rapids
(1919) 187 lowa 40, 173 NW 927, hold-
ing that, title to the bed of a stream
being in the state, an individual can-
not acquire title Lhereto by adverse
possession,
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And in Sioux City v Betz (1942) 232
fowa 84, 4 NW2d 872, a suit to recover
riparian land which had been patented
to plaintiff by the state, and which
had been made by the act of defendant
in dumpim about 100,000 yards of dirt
into the river for 10 years, and on
which he had built bunkhouses for his
employees and stored thereon machin-
ery used in his grading business, and
such land was below the high-water
mark of a navigable river, it was held
that the state had title to such land,
which title passed to plaintiff under
the patent, and that the defense of ad-
verse possession was not available to
defendant as against the state.

The same rule has been applied in
cases involving the bed of lakes.

Thus, in Carr v Moore (1903) 119
Towa 152, 93 NW 32, 97 Am St Rep 292,
it was said that whether, under the
particular circumstances of the case,
title to the land of a lake remained in
the United States or passed to the
state, no adverse possession thereof
would be effectual, for the statute of
limitations does not run as against the
sovereign,

As against the state as a trustee of
an express trust the statute of limita-
tions will not run. Stale v Venice of
America Land Co. (1910) 160 Mich
680, 125 N'W2ad 770

Therefore, title -to the submerged
lands in the Great Dakes held by the
state cannot be divested by adverse
possession, it being held in trust for
the public, according to the original
cession from Virginia and the ordi-
nance of 1787. State v Venice of
America Land Co. (dich) supra.

The law in Illinois is that shore own-
ers on meandered lakes, whelher navi-
gable or nonnavigable, take title only
to the water’s edge, title to the bed of
the lake being in the state, and where
the lake becomes dry land, an individu-
al cannot claim a prescriptive litle
thereto, inasmuch as no statute of
limitations can run against the state.
Ilemond v Shepard (1900) 186 Iil

35, 57 NE 867, 78 Am St Rep 274.

The state’s title to an island in a
navigable river cannot be acquired by
adverse possession. Jones v Euper
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(1930) 182 Arh 98569, 33 S¥Wad 378;
Wunderlich v Cates (1918) 213 Aik
695, 212 SW2d 356,

+-

See also 1n connection with the
above cases, United States v Certain
Lands (1943, DC NY) 52 F Supp 540,
infra, §31{al; State v George C. Staf-
ford & Sons (1954) 99 NII 92, 103 A2d
569, infra, § 32; New York v Wilson &
Co. (1938) 278 NY 86, 15 NE2d 108, reh
den 278 NY 702, 16 NE2d 8530, inira,
§ 33; Brace & Hergert Mill Co. v State
(1908) 48 Wash 326, 95 P 278, infra,
§ 32.

§ 16, — Tidelands.

The general rule that title by ad-
verse possession or prescription can-
not be acquired as against the state
has been applied in a number of cases
involving tidelands.

United States.—IFor fedeial cases
involving siate law, see state headings
infra.

Alabama.—United States v Turner
(1949, CABth Ala) 175 F2d 644, cert
den 338 US 851, 94 L ed 521, 70 S Ct 92.

Califoinia.—People ex rel. Harbor
Comrs. v Kerber (1908) 152 Cal 731, 93
P 878, 125 Am St Rep 93; People v
Banning Co, (1814) 167 Cal 643, 140
P 587; Patton v Los Angeles (1915)
169 Cal 521, 147 P 141; People v Ban-
ning (1915) 169 Cal 542, 147 P 274,

Maryland.—Sollers v Sollers (1893)
77 Md 148, 26 A 188, 20 LRA 94, 39
Am St Rep 404.

Massachusetts., — Sklaroff v Com.
(1920) 236 Mass 87, 127 NE 600. But
compare the earlier case of Lakeman
v Burnham (1856) 73 Mass (7 Gray)
437, set out in this section.

New York.—Campbell v Rodgers
(1918) 182 App Div 791, 170 NYS 258;
Re Roma (1928) 223 App Div 769, 237
NYS 46.

Washington.—State v Scott (1916)
89 Wash 63, 154 P 165; Bowden-Gaz-
zam Co. v Kent (1944) 22 Wash2d 41,
154 P2d 292.

Philippines.—Insular Government v
Aldecoa & Co. (1911) 19 DPhilippine
508,

Thus,

in People ex rel, Haibor
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Comrs v Kerber (1908) 152 Cal 731, 93
P 878, 125 Am St Rep 93, an aclion by
the state to recover posscssion of cer-
tain premises alleged to constitute a
part of the tidelands of the bay of
San Diego, and lying belween the
Jines of ordinary high and low tides
and covered successively by the ebb
and flow thereof, and constitufing a
portion of the waters thereof used for
navigation, the court, after pointing
oul that tidelands of this character
vest in and belong to the state by vir-
tue of its sovereignty, held that when
such tidelands are situated in a navi-
gable bay, and constitute a part of the
water front thereof, as was the case
herein, they constitute property de-
voted to a public use, of which private
persong cannot obtain title by pre-
scription, founded upon adverse occu-
pancy for the period prescribed by the
statute of limitations. The court ob-
served that property held by the state
in trust for public use cannot be
gained by adverse pogsession, and that
the statute of limitations does not ap-
ply to an aclion by the state or its
agents to recover such property from
one using it for private purposes not
consistent with the public use; that
this was a settled rule in this juris-
diction, with respect to all propertics
devoted to public use, and tidelands—
underlying waters forming part of a
bay used for navigation—aie not, in
this respect, to be distinguished from
property used for other public pur-
poses. And the fact that the public
authorities 1n charge of the property
have power to discontinue or abandon
the public use and sell the property
for private use does not enable an oc-
cupant to gain it by adverse possession
before that event occurs, or to invoke
the statute of himilations to protect
his possession against the state. Sece
in this connection § 29, for other Cal-
{ornia cases to the effect that property
of the stale not reserved for public use
may be acquired by adverse possession,
And in Patton v Los Angeles (1918)
169 Cal 521, 147 P 141, where plain-
t1ffs, individuals, claimed lille by ad-
verse possession againat the state to
tidelands in a bay, and in which the
court rejected the claim, the court,
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after conceding that no character or
period of adverse possession could
terminate or affect public easements
for purposes of navigation and fishery,
said that it had long been the doctrine
in this state that no length of time of
maintenance, or number of repetitions,
of wrongful encroachments, can legal-
1ze a public nuisance; that adverse pos-
session of land devoted to public use
doesz not divest the right of the state
or other public body corporate in
which the title 13 vested to maintain
such public use, nor 1In any manner
affect the public rizht or the publie
use. Therefore, so far as the public
easements and the right of the state
to improve and control the land for
such purposes were concerned, the
claim based on adverse possession gave
plaintiffs no rights whatever.

And the court in Patton v Los
Angeles (Cal) supra, rejected the con-
tention made by the plaintiffs that,
although the public easements were
not impaired or affected, the adverse
possession was effectual to vest in
the possessor the servient estate, the
fee subject to the public easements.
Arguendo, the court, after referring
to the case of Almy v Church (1893)
18 RI 182, 26 A 58—in which it was
said that individuals may reasonably
be held to a limited period to enforce
their rights against adverse occupa-
tion because they have an interest suf-
ficent to make them vigilant, while, in
public rights of property, each indi-
vidual feels but a slight interest and
will tolerate a manifest encroachment
rather than seek a dispute to set it
right, and that public policy requires
the preservation of public rights—
said: “The main idea seems to be that
a hostile occupancy of land devoted to
a public use cannot be allowed to initi-
ate an effective adverse possession, the
reagon being that land so used is not
ordinarily as well guarded against in-
iruders ag proprietary land or land in
private ownership. The reason applies
to the underlying estate as forcibly
as to the public easement.”

Also, in Sollers v Sollers (1893) 77
Md 148, 26 A 188, 20 LRA 94, 39 Am
St Rep 404, in view of a statute provid
ing that no patent should 1ssue for land
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covered by navigable waters, and in
view of the fact that all the so1l be-
low high-water maik within the limits
of the state, where the tide ebbs and
flows, which 18 the subject of exclusive
propriety and ownership, belongs to
the state, it was held that adverse pos-
session could not extend to land
covered by water within the ebb and
flow of the tide.

With respect to that part of tide-
lands subject to the public uses of nav-
igation and fishery, 1t has been held
that such land is dedicated to such
uses, and with respect to the publie
easement thus constituted there can be
no adverse possession sufficient to set
in motion the statute of hmitations
against any action by the state or its
authorized agencies to assert the pub-
lic right or so as to give title by
prescription to the adverse claimant
against the public easement. People
v Banning Co. (1914) 167 Cal 643, 140
P 587,

In United States v Turner (1949,
CAS5th Ala) 175 F2d 644, cert den 338
US 851, 94 L ed 521, 70 S Ct 92, where
the claim of the United States was that
most, if not all, of the land in question
was, before its filling by defendant,
an owner of the upland, submerged
land of Mobile Bay lying below high
tide and owned by the state of Ala-
bama, and that the state had granted
its title to the United States, the court
held that while in Algbama the ripar-
ian right of access as a way of neces-
sity to reach the deep or navigable
portion of the water, including the
11ght to fill in over the shore, existed,
the right does not and cannot ripen
into title against the state and 1its
grantees.

Lands formed by the action of the
sea, which in its ebb and flow left
sand and other sediment on the low
ground, belongs to the public domain,
and is intended for public uses, and
is not susceptible of prescription, in-
asmuch as, being dedicated to public
uses, it is not the subject of commerce
among men. Insular Government v
Aldecoa & Co. (1911) 19 Philippine
£5065.

And in Campbell v Rodgers (1918)
182 App Div 791, 170 NYS 258, it was



ANNO: ADVERSE POSSESSION-—PUBLIC PROPERTY

held that a riparian owner could not
ag against the state acquire title by ad-
verse possession or prescription to
the bed of a tidal stream and arm of
the sea below high-water mark.

In Re Roma (1928) 223 App Div 769,
227 NYS 46, it wag held that, since that
portion of the property involved in the
action was land under a tidal or nav-
irable body of water (the East River),
the title wag in the state of New York,
and the upland owner could not ac-
quire title thereto by f{illing in or by
adverse possesswn

So too, in State v Scott (1916) 89
Wash 63, 154 P 165, an action by the
state to recover possession of and quiet
title to-a portion of the bed of Puget
Sound, commonly known and referred
to in the record as the “pothole,” and
to enjoin defendants from trespassing
thereon, where it was determined that
the pothole was below the plane of
extreme low tide, and that title thereto
remained in the state, the court. ap-
plied the elementary rule that adverse
possession could not be made the basis
of title as against a sovereign state.
" And in Sklaroff' v Com. (1920) 2386
Mass 87, 127 NE 600, whera plaintiffs,
certain individuals, claimed title be~
low high-water mark to certain prov-
ince lands in the town of Province-
town, by’ adverse ownership against
the commonwealth, and the statute en~
acted in 1893, but repealed in 1902,
provided that the occupants of the land
in question could acquire title by 20
years' adverse occupation: after its
passage, the court denied. plaintiffs’

contention that as they held possession ..

for a period of 20 years prior to the
statute of 1893 when no title could be
acquired against. the commonwealth
for adverse possession, by force of that
statute they could now maintain such
title against the commonwealth, the
court 'stating that they acquired no
title by adverse possession against the
commonwealth prior to the enactment
of the 1893 statute, or since. S
But in an early Massachusetts case,
Lakeman v Burnham (1858) 73 Mass
(7 Gray) 437 (no statute referred to)
it wag held that title to tidelands may
be acquired by possession advelse to
the' commonwealth. ,
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Also, in Tufts v Charlestown (1873)
117 Mass 401, it was held that a fitle
to flats on a river, below high-water
mark, and within 100 rods of the shore,
could be acquired by prescription or
adverse possession.

And in Church v Meeker (1867) 34
Conn 421, it was held that title to sedge
flats lying below high-water mark in
an arm of the sea may be acquired
from the state by adverse possession.

o o . -
. See, in connection with the cases in
this section, People v Southern P. R.
Co. (1915) 169 Cal 537, 147 P 274, in-
fra, § 33; Nichols v Boston (1867) 98
Mass 39, 93 Am Dec 13%; infra, §.31
{e]; Jersey City v James P. Hall, Inc.
(1910) 79 NJL 559, 76 A 1088, Ann Caa
1919A 6986, mfra, §31[c]

§17 —-Oys.ter heds. ?' o !
' In Clinton v Bacon (1888) 56 Conn
508, 16 A 548, it was held that the
occupation of defendant for more thdafi
15 years, and without disturbance from
any' source, off a natural’ oyster. bed,
which he had staked out under author-
ity of a town committee which had no
right to grant such staking: out, did
mot give him title by adverse possaa-
gion thereto, inasmuch ag title to such
beds was in the state, and statutes
of limitation do- not run ag"unst the
state. .

§ 18. —Sd1ool lands college or um~
versity lands. .

[a] School lands generally ,
The general rule stated in §13 has
been . applied in..cases concerning
school lands or property donated by
the federal government to,the state
for school purposes, or chexw1se ace
quired or held by the state for, such
purposes, g0 as to preclude acqulsxtmn
of title to such property by adverse
possession or prescription, while- the
state holds title thereto.

United States. ——Contméﬁt'ﬂ 011\ Co
v Chicago & N, W. R. Co. (19.37 DG
‘Wyo) 148 T Supp 411.. e

Alabama, — Plesfwood v, Watson
(1895) 111 Ala 604, 20 So 600. Rt

Idaho.—Hellerud v Hauck (193") 52
Idaho 226, 13 P2d 1099.... =} .
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Illinois.—Black v Chicago B. & Q.
R. Co. (1908) 237 Il 500, 86 NE 1065.

Louisiana.—State v New Orleans
Land Co. (1918) 143 La 858, 79 So
515, cert den 248 US 577, 63 L ed
429, 39 S Ct 19.

Minnesota.—Murtaugh v Chicago,
M. & St. P. R. Co. (1907) 102 Minn 52,
112 NW 860, 120 Am St Rep 609. infra,
§31[b]; Kinney v Munch (1909) 107
Minn 378, 120 NW 374; Junes v Junes
(1924) 158 Minn 53, 196 NW 806.

Missouri.—State v Fleming (1854)
19 Mo 607.

Nebraska.—State v Cheyenne Coun-
ty (1932) 123 Neb 1, 241 NW 747.

Tennessee.—Board of Education v
Shelby County (1927) 155 Tenn 212,
292 SW 462.

Texas.—Gunter v Meade (1880) 78
Tex 634, 14 SW 562; Dooley v Maywald
(1898) 18 Tex Civ App 386, 45 SW 221;
Thomas v Cline (1940, Tex Civ App)
135 SWw2ad 1018.

Thus, it has been ruled that prop-
erty held by the state ag trustee for
school purposes cannot be acguired
by prescription, as prescription ac-
quirendi causa does not run against
the state for its own property, and
still less could it be allowed to run
against the state for school land.
State v New Orleans Land Co. (1918)
143 La 858, 79 So 515, cert den 248 US
577, 63 L ed 429, 39 S Ct 19.

Title to lands granted to the gtate
for the use of its schools by the Unit-
ed. States cannot be acquired by ad-
verse possession ag against the state.
Kinney v Munch (1909) 107 Minn 378,
120 NW 874 (action by plaintiff to
recover possession of certain school
lands which had been conveyed to
him by the state and as to which de-
fendant claimed he had acquired title
by adverse possession).

Until land owned by the state and
held for the benefit of the public free
schools of the state is conveyed by-the
latter no one can acquire title thereto
by limitation, and limitation does not
begin to run until such conveyance.
Thomag v Cline (1940, Tex Civ App)
135 3Wad 1018,

Where the land is school land with-
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in the purview of an act of Congress
admitting the state to the Union, the
act granting said lands to the state
prescribes 2 minimum amount per acre
at which they may be disposed of by
the state, and the state constitution
provides that no school lands shall be
sold for lesd than 310 per acre, and
that the legislature shall never pass
any law granting any privileges to per-
sons who may have settled upon any
such public lands subsequently to the
survey thereof by the general govern-
ment, by which the amount to be de-
rived by the sale, “or other disposition
of such lands, shall be diminished, di-
rectly or indirectly,” title to such lands
cannot be acquired as against the state
no matter how long they have been
adversely occupied. Hellerud v Hauck
(1932) 52 Idaho 226, 13 P2d 1099.

In State v Fleming (1854) 19 Mo 607,
involving actions in ejectment brought
in the name of the state to the use
of the inhabitants of a township, re-
specting a sixteenth section of land,
and in which the defendant asserted
a 20-year limitation statute, the court
pointed out that the grant was to the
state for the use of the inhabitants
of the township, and that these actions
were brought in the name of the state
because title was still in the state and
the state.alone could sue, and, conse-
quently, the limitation statute in ques-
tion was not applicable,

One governmental dgency, such as a
county, cannot, it has been held, assert
title by adverse possession against
another governmental agency, the
board of education of the Memphis city
schools, to whom the legislature had
transferred all of the public schools,
public school buildings, lands, leases,
lots, and other such property situated
within the limits of the city of Mem-
phis, to be held and used for educa-
tional purposes. Board of Education
v Shelby County (1927) 155 Tenn 212,
292 3W 462, the court pointing out that
the language of the constitution had
been construed as manifesting the in-
tent of the people that the education of
children through a system of common
gschools should be a state purpose,
and that the schools belonged to the
state and were under the control of
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the legislature. It appeared that the
lots in question had heen retained
in the possession of the county and
had been used by it for its stables,
in which the mules and horses belong-
ing to the county were kept. The court
said: “In the execution of a state
purpose neither the Board of Educa-
tion nor the county has any interest
adverse to the other, and the use to
which the property has been put by
the county while in its possession must
be conclusively presumed to have becen
in recognition of the right of the State,
through the Board of Education, as
its agency, to claim and use the prop-~
erty for school purposes whenever it
should be needed.”

In Black v Chicago B. & Q. R. Co.
(1908) 237 Il 500, 86 NE 1065, an
action in ejectment by an individual
against a railroad company to recover
possession of a tract of land to which
plaintiff claimed title through a grant
from the United States to the state of
Illinois for school purposes, and by a
patent from that state to him dated
September, 1907, the defense being ad-
verse possession of the land in ques-
tion for 27 years, it was held that such
defense was unavailable, inasmuch
as adverse possession does not run
against the state so long as it holds
title for the use of the public or a
portion thereof; thus where, ag in the
instant case, the title to the property
in question was in the state in its
sovereign capacity during the time de-
fendant claimed the statute of limita-
tions was running against it, that de-
fense was not available.

Where, under concurrent legislation
of Congress and the state, the six-
teenth sections granted for school pur-
poses by Congress to the state, for the
"use of the inhabitants of the various
townships, have been gold, legal title is
in the state, and until full payment
of the purchase money and the issu-
ance of a patent by the state, that title
is not divested, though the purchaser
acquires an inchoate title and the right
of possession, and may maintain eject-
ment againgt all who wrongfully enter
and withhold it, there cannot, under
the general principles of the common
law, be adverse possession of such
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lands, as there can be no adverse pos-
session against the government. Prest-
wood v Watson (1895) 111 Ala 604, 20
So 600.

. In Dooley v Maywald (1898) 18 Tex
Civ App 386, 45 SW 221, a suitf to try
title to 160 acres of school land, where
plaintiff claimed title under one to
whom the land was sold by the com-
missioner of the general land office,
under authorization of statute, while
defendant claimed by reason of con-
tinuous adverse possession for more
than 10 years prior to the institution
of suit, the court was of the opinion
that the statute of limitations was not
available to defendant. for the reason

that the title, legal and equitable, was

still in the state, and plaintiff had but
an inchoate title—a right, under the
statute, upon compliance with its
terms. to acquire the title from the
state, to the exclusion of all claimants.
The court said: ‘“The evidence in the
case shows the appellee to be but a
squatter upon the land; never having
made any effort to acquire it from the

‘State; and to permit him to defeat a

purchaser from the State from recov-
ering the possession of the premises
by plea of the statute of limitations,
would in effect be to deprive the State
of the power to sell its lands, in the
mode and manner prescribed by its
laws.” ‘

[b] University or college lands or
property. : ‘
The general tenor of the cases in-
volving land held for state university
purposes is the same as that of the
school land cases: barring a contrary
statute, the usual rule prohibiting ad-
verse possession ag against the state
ig applicable. '
" In the absence of a statute express-
ly so providing, limitation statutes
will not operate against a state uni-
versity so as to permit its lands to be
acquired by adverse possession, inas-
much as the university is a part of the
state and under state control, and is
therefore a public niunicipal corpora=
tion, and the law is settled that the
statute of limitations, absent an ex-
press provision to the contrary, does
not run against the state. Cox v Uni-
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versity of Alabama (1909) 161 Ala
639, 49 So 814.

And in University of South Carolina
v Columbia (1917) 108 SC 244, 93 SE
934, where the University was only a
nomnal party, inasmuch as il was es-
tablished that the state was the owner
of the college property, and the st
was against the city to recover posses-
sion of certain lands of the university,
it was held that the municipality could
not plead the statute of limitations
and could not set up against the state
an adverse holding as a fiction to pre-
sume a deed from the state. The court
said: “The city governing is the State
governing through the city in a cir-
cumscribed locality; and for a city to
claim the property of the State ad-
versely to the State is the same thing
as to claim against itself, a manifest
incongruity. Such a holding cannot
be adversge.”

In Grissom v State (1950) 254 Ala
218, 48 So2d 197, a suit in equity by
the state to quiet litle to 40 acres of
land claimed by it for the use of a
state college for girls under a land
grant by act of Congress, patent to
which land issued from the federal
government to the state in 1900 and
as to which defendants claimed title
by adverse possession, the court point-
ed out that prior to the Code of 1907,
which became effective May 1, 1908,
the state was subject to the statute of
limitations of 20 years for the recov-
ery of school land, and if an adverse
claimant had such possession for 20
years prior to the effective date of the
Code of 1907, and prior to a suit
against him by the state, and after
title was divested out of the United

States on June 30, 1900, tha state could.

not thereafter sue and recover. How-
ever, since the Code of 1907, it was
held, there has been no statute of limi-
tations applicable to the recovery of
land held as the state claimed to hold
the lands in the case at bar. So, what-
ever possession defendants or their
associates may have had after the
grant to the state in 1900 did not and
could not continue for 20 years prior
to the Code of 1907; since that time
their possession, even if otherwise ad-
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verse to the state, could not affect the
right of the state to maintain this suit.

In Srtringfellow v Tennessee Coal,
I. & R. Co. (1897) 117 Ala 230, 22
So 997, the court, applying the well-
settled rule that adverse possession
cannot be set up 1n favor of anyone so
long as the tit]e to the land remains in
the government, to a situation where
a patent issued from the United States
government to the University of Ala-
bama for the lands included in the
suit, held that until the date of this
patent, defendant could not set up ad-
verse possession against the govern-
ment, nor its grantee, the University
of Alabama. It is to be observed that
the university was asserting no rights
herein, as it had conveyed the prop-
erty in question to others.

+

See also in connection with the
cases discussed in this section, the
following cases: Alabama v Schmidt
(1914) 232 US 168, 58 L: ed 555, 34 S
Ct 301, affg 180 Ala 374, 61 So 293,
infra, §31{b]; Franklin v Gwin (1920)
203 Ala 673, 85 So 7, infra, § 31[b];
Martin v Louisiana Cent. Lumber Co.
(1925) 157 La 588, 102 So 662, infra,
§32; Newton v Weiler (1930) 87 Mont
164, 286 P 133, infra, §31[b]; Van
Wagoner v Whitmore (1921) 58 Utah
418, 199 P 670, infra, § 31[b]; O’Brien
v Wilson (1908) 51 Wash 59, 97 P 1115,
infra, § 31[b]; State v Jensen (1908)
51 Wash 59, 97 P 1117 infra, § 31[b];
State v Seattle (1910) 57 Wash 602,
107 P 827, 27 LRA NS 1188, infra, §31
[b].

§ 19. — Swamplands.

Swamplands granted to a state, usu-
ally by an act of Congress, are usually
held within the application of the gen-
eral rule that property of the state is
not subject to acquisition by adverse
possession or prescription until the
state hag relinquished its title thereto.
Brinneman v Scholem (1910) 95 Ark
63, 128 SW 584; Clements v Anderson
(1872) 46 Miss 581; Penick ¥ Floyd
Willis Catton Co. (1919) 119 Miss 828,
81 So 540.

So, in Clements v Anderson (1872)
46 Miss 581, it was held that inasmuch
as statutes of limitation do not run
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against the state, adverse possession
by an individual, however open and
notorious, of swamplands granted to
the state by an act of Congress con-
ferred no title. The state may, the
court said, by express statute choose
to renounce her prerogative and comn-
sent to put herself on the same footing
ag individuals in respect of limitations
(as it did by statute enacted in 1857);
but occupancy of the locus quo prior
to the enactment of such a statute will
not avail one claiming the land under
a plea of adverse possession.

A statute of limitations conferring
title by adverse possession for more
than 10 years has no application to
swamplands donated to the state by
the United States, until the state has
conveyed the title thereto by proper
patent. Penick v Floyd Willis Cotton
Co. (1919) 119 Miss 828, 81 So 540.

A contrary view was taken in People
v Banning Co. (1914) 167 Cal 643, 140
P 587, in which it was held that
swamplands of the state which have
not been dedicated to any public use,
but merely withheld from sale, are
proprietary lands of the state subject
to adverse possession and the running
of the statute of limitations.

+ '

See, in connection with the above
cases, State v Ancoin (1944) 206 La
787, 20 So2d 136, infra, § 32, and Aber-
nathy v Dennis (1872) 49 Mo 468, in-
fra, §31fal. .

§ 20. — Accretions to riparian land.

In Topping v Cohn (1904) 71 Neb
559, 99 NW 372, involving title to ri-
parian land formerly owned by the
gtate, and which had been increased
by accretion, it was held that such
land could not be subject to adverse
possession while the title was in the
state, and that, therefore, the statute
did not begin to run in favor of one
claiming such land by adverse posses-
sion, until the state sold and conveyed
it to defendant,

§ 21. — Railvoad aid grants; internal
improvement lands.
In Swann v Gaston (1888) 87 Ala
569, 6 So 386, the court stated that the
[55 ALR2d]—38
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act of Congress granting certain sec-
tions of land to the state of Alabama,
for the purpose of aiding in the con-
struction of certain railroads, operat-
ed as a grant in praesenti to the state
until the completion of the road, and
until then the state alone could main-
tain an action for possession, and un-
til then she running of the statute of
limitations for 10 years could not com-
mencae.

And in Swann v Lindsey (1881) 70
Ala 507, the court held that since the
legal title to land granted by the fed-
eral government to the state for the
purpose of aiding in the construction
of railroads remained in the state un-
til the road was completed, until then
the state alone could maintain suit
for possession, and the right of those
claiming under the railroad land grant
to bring ejectment did not accrue un-~
til the completion of the railroad,
which was less than 10 years before
the present action was brought, and,
inasmuch as “time runneth not againat
the state,” the 10-year statute of limi-
tations asserted by one who claimed
title by entry and purchase from the
United States after the line of the rail-
road was definitely fixed was no de-
fense.

In Wright v Louisville & N. R. Co.
(1919) 203 Ala 118, 82 So 1392, it was
conceded that while title to public
landg in AIabgma was in the govern-
ment, or in the state as trustee, prior
tq the time such lands were allotted
to a railroad company to aid in the
construction of railroads, the land was
not subject to taxation, and title there-
ta. could not be acquired by adverse
possession.

In Alabama State Land Co. v Kyle
(1892) 99 Ala 474, 18 So 43, where
the lands in question were originally
granted by an act of Congress in the
year 1856 to the state of Alabama to
aid in the construction of certain rail-
roads therein mentioned, and a portion
thereof was subsequently conveyed in
1877 by the governor of Alabama to
two certain persons, asg trustees, who
in turn executed a deed to plaintiff, a
land company, conveying, among oth~
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ers, the lands sued for in this action,
but defendants set up title in them-
selves by adverse possession under
color of title for the statutory period,
under a certificate of entry in the pos-
session of the federal land office, evi-
dence of which was a copy of the cer-
tificate, dated August 10, 1860, the
court held that until the state of Ala-
bama divested itself of title to these
lands by the authorized conveyance of
the governor in 1877, it was clear that
the statute of limitations did not begin
to run 1 favor of defendants.

See also, in connection with the
above cases, State v Inman (1940) 239
Ala 318, 195 So 448, infra, §31{al.

+

In Pearce v Cone (1941) 147 PFla
165, 2 So2d 360, where certain persons
who leased, for grazing purpoeses, land
owned by the state of Floiida, 1n the
name of the Trustees of the Internal
Improvement Fund. filed suit for in-
junction against defendants, who con-
tinued to trespass on such lands by
driving their range cattle onto the en-
closed leased lands, and it appeared
that defendants claimed some sort of
right of possession because they had
been in possession of the lands using
the same for grazing purposes for a
number of years. it was held that such
claim was without merit, as one ac-
quiles no rights by possession against
the title of the state; adverse posses-
sion does not obtain against the state.

§ 22, — Railroad or railroad right of
way.

Prescription does not run against
the state, and this is true of the state’s
title to a railroad as well as the bal-
ance of the public domain, and it does
not matter whether the road was for
the time being in the hands of the
state's own officers, or of her tenants
or lessees. Glaze v Western & A. R.
Co. (1881) 67 Ga 761.

In Westexn Union Tel. Co. v State
11923) 156 Ga 409, 119 SE 649, error
dismd 269 US 67, 70 L ed 166, 46 S Ct
36, involving a right of way of a rail-
road owned by the state of Georgia,
1t was held that under the doctrine of
nullum tempus occurrit regi, adverse
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possession as against the state could
not provide the basis for a prescrip-
tive title; the state 1s not affected by
a statute of limitations unless it ex-
pressly consents to be held subject
thereto.

§ 23. — Canal lands.

Adverse possession cannot be sus-
tained against the state with refer-
ence to canal lands. Leventhal v Gill-
more (1924) 123 Misc 703, 206 NYS
121.

And in Haynes v Jones (1915) 91
Ohio St 197, 110 NE 469, it was held
that the fee simple title to land en-
tered upon and appropriated by the
state of Ohio for canal purposes, un-
der a statute authorizing the appro-
priation, vested in the state of Ohio,
and the title of the state could not be
divested by any adveise possession by
adjoining proprietors.

In Jones v Myers (1913) 17 Ohio CC
NS 116, 36 Ohio CC 438, it was held
that an appropriation under an act of
the legislature providing for the con-
gtruction of the canal system of the
state and authorizing the appropria-
tion of land or materials for that pur-
pose conveyed absolute fitle in fee to
the state, which could not be defeated
by a claim of adverse possession or by
lapse of time, but remained in the
state until conveyed-away by virtue of
some duly authorized broceeding.

And in Pennsylvania R. Co. v Free-
port (1890) 138 Pa 91, 20 A 940, it was
held that where a railroad company
was granted by the state for railroad
purposes canal land owned by the
state, the railroad company took the
land clear of any encumbrances of any
kind, inasmuech as no rights of abso-
lute user of the canal property could
have accrued either to the owners or
occupiers of lots adjoining the canal
while such canal property was vested
i the commonwealth.

However, the court il Chesapeake &
0. Canal Co. v Great Falls Power Co.
(1925) 143 Va 697, 129 SE 731, cert
den 270 US 650, 70 L ed 780, 46 S C¢
350, holding that the canal company,
a public service corporation, lost title
to a canal strip by adverse possession,

[55 ALR2d]
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sawd that this conclusion was not af-
fected by the fact that the corporation
was a public service one, nor by the
fact that the state was a shareholder
therein and a guarantor of some of its
bonds.

-*-

See in connection with the above
cages Banner Mill. Co. v State (1921)
117 Mise 33, 191 NYS 143, mod on oth-
er grounds 210 App Div 812, 205 NYS
911, affd 240 NY 533, 148 NE 668, 41
ALR 1019, cert den 269 US 582, 70 L
ed 423, 46 S Ct 107, infra, § 31[d].

§ 24. — Lands in forest preserve.

Adverse possession will not run
against the state as to lands in the
forest preserve. People v Baldwin
(1922) 233 NY 672, 135 NE 964, affg
187 App Div 285, 188 NYS 542, which
affd 113 Misc Rep 172, 184 NYS 715
(such lands being held for a public
use); People v Shipley (1930) 229 App
Div 21, 241 NYS 17.

See also In connection with the
above cases, People v Douglass (1926)
217 App Div 328, 216 NYS 785, infra,
§ 33.

8§ 25, — Public square.

In Hoffman v Pittsburgh (1950) 365
Pa 386, 75 A2d 649, the court rejected
the claim of the city that it acquired
title by prescription, or adverse pos-
session, or by lapse of time, as against
either the public or the state to land
dedicated as a public square, title to
which was vested in the common-
wealth of Pennsylvania, with a rever-
sionary interest in the heirs of certain
persons.

And in Dunne v Rock Island County
(1918) 283 Il 628, 119 NE 591, error
dismd 248 US 532, 63 L ed 405, 39 S
Ct 10, where the county, which had
title to the land in question, dedicated
it as a square to the publie, it was

held that such square became subject
to the publié Tight and easement vest-

ing in the state, and the county could
not acquire title against its dedication
by adverse possession, which does not
run against the public as to public
rights. The court pointed out that the
case of Brown v Trustees of Schools
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(1006) 224 Il 184, 79 NE 579, 115 Am
St Rep 1406. 8 Ann Cas 96, where the
statute of limitations was applied in
the case of a school district, did not
give any support to the county’s claim
in the Dunne Case, inasmuch as the
property of school districts is held by
and its use limited to the inhabitants
of the local subdivision, and the ques-
tion involved in the Brown Case did
not relate to public and governmental
rights in property.

§ 26. — Lands forfeited for nonpay-
ment of taxes.

The general rule that adverse pos-
segsion or prescription does not oper-
ate to deprive the state of its title to
lands has been applied in cases where
title in land owned by an individual
has been forfeited to the state for fail-
ure to enter it for taxation or has been
adjudicated to the state, in some man-
ner or other, for unpaid taxes; in oth-
er words, no adverse possession or
prescription will be effective while the
state has title under such circum-
stances, :

United States.—Armstrong v Mor-
rill (1872) 14 Wall 120, 20 L ed 765;
Lovell v Dulac Cypress Co. (1941, CA
5th Ta) 117 F2d 1, cert den 314 US
672, 86 L ed 537, 62 S Ct 132, reh den
314 US 713, 86 L ed 568, 62 3 Ct 299.

Georgia.—State-v Paxson (1904) 119

Ga 730, 46 SE 8720

Louisiana.—Wall v Rabito (1913)
138 La 609, 70 So 531; Saucier v Sond-
heimer Co. (1947) 212 La 490, 32 So2d
900.

New Mexico.—Pratt v Parker (1953)
57 NM 103, 255 P2d 311,

Virginia.—Staats v Board (1853) 51
Va (10 Gratt) 400; Hale v Branscum
(1853) 51 Va (10 Gratt) 418; Levasser
v Washburn (1854) 52 Va (11 Gratt)
572: Reusens v Lawson (1895) 91 Va
226, 21 SE 347.

West Virginia.—Hall-v-Webb (1883)-
21 W Va 318.

But see, for a contrary view, Ortiz
v Pacific States Properties (1950) 96
Cal App2d 34, 215 P24 514, infra, § 29.

No adverse possession will run as
against land while it is held by the
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commonwealth to which it has been
forfeited for failure to enter such land
on the books of the commissioners of
the revenue. Stuats v Board (1833)
51 Va (10 Gratt) 400.

And in Levasser v Washburn (1354)
52 Ya (11 Gratt) 572, where lands
were forfeited to the commonwealth
for failure of the owner to comply
with the state revenue laws, it was
held that if the right of entry when
the forfeiture acecrued still remained
to the owner, though an adversary pos-
session had been commenced, the pos-
session as to the commonwealth must
lose its adversary character, and the
commonwealth held the land with the
same rights, privileges and immunities

which pertain to any other lands held

by her in her demesne. In this con-
nection it was said: “I can perceive
no good reason why any discrimina-
tion should be made, or why she should
hold forfeited lands upon different

principles and with diminished privi-

leges from those applied to other sub-
jects of similar character. Certainly,
the reason for exemption from the ef-
fects of laches and inattention on.the
part of her public officers is as cogent
in such a case as in any other what-
ever.”

From and after a forfeiture of land
by virtue of statute, for failure to en-
ter the same with the Commissioner
of Revenue and for failure to pay the
taxes thereon, adverse possession will
not run againat the commonwealth, or
against one obtaining a patent after
the forfeiture. Hale v Branscum
(1883) 51 Va (10 Gratt) 418.

- So too, in State v Paxson (1004) 119
Ga 730, 46 SE 872, where title to cer-

tain public lands of the state contin-
ued in the state because a tax sale of
such lands by the Comptroller General
wag unauthorized and void, and pur-
chasers thereof acquired no title to
such Jands as against.the state, it was

held that the title of the state was not’

lost by the long-continued possession
of those claiming under the tax sale,
it being settled that prescription does

not in any case run against the state,’

Pending redemption of land adjudi-
cated to the state for unpaid taxes the
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title of the state to such land is a com-
plete and absolute one against which
no prescriptive title can be acquired.
Lovell v Dulac Cypress Co. (1841, CA
5th La) 117 F2d 1, cert den 314 US
672, 86 L ed 337, 62 3 Ct 132, reh den
314 US 713,786 L ed 568, 62 S Ct 299.
In Wall v Rabito (1913) 138 La 608,
70 So 5331, where plaintiff claimed cer-
tain lots by transfer of a tax title al-
legedly held by the state, by virtue of
tax sales held in 1888, and defendant
claimed by 30 years’ prescription, the
court, applying the rule that presecrip-
tion acquirendi causa does not run
against the state, held that in order’
for defendant to acquire title by the
prescription of 30 years, the posses-’
sion must have begun 30 years prior
to the tax sales of 1838, as to the lots
thus acquired by the state tax sale, in-
asmuch asg prescription ceased to run
against the state from that date, |

If land is granted by the common-
wealth, and an adverse possession has
commenced against the owner of the
legal title, and his land is afterward
forfeited to the commonwealth for
nonpayment of taxes, such possesdion
would cease to be adversary as against
the commonwealth until the land is
resold or regranted by it. Reusens v
Lawson <(1895) 91 Va 226, 21 SE 347.

Of course, if the.adverse possession
had been sufficiently long to bar the
original owner’s right of recovery pri-
or to the time the forfeiture took
place, the occupant’s possession would
not cease to be adversary, for the rea-
son that when the forfeiture occurred
the original owner had lost his title
by adverse possession, and the com-
monwealth took nothing by the forfei-
ture. Reusens v Lawson (Va) supra,

. Adverse possession will not run dur-,
ing the time the state is the owner of
land under a tax deed, notwithstand-
ing a statute (1941 Comp §27-121,
1953 NM Stat23-1-22) providing: “In
all cases where any person or persons,
their children, heirs or assigns, shall
have had adverse possession continu-’
ously and in good faith under color of
title for ten (10) years of any lands,’
tenements or hereditaments and no
claim by suit in law or equity effectu~’
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ally prosecuted shall have been set up
or made to the said lands, tenements
or hereditaments, within the aforesaid
time of ten (10) years, them and ino
that case, the person or persong, their
children, heirs or assigns, so hold in
adverse poasession as aforesaid, shall
be entitled to keep and hold in posses-
sion such quantity of lands as shall be
specified and described in some writ-
ing purporting to give color of title to
such adverse occupant, in preference
to all, and against all, and all manner
of person or persons whatgoever.”
Pratt v Parker (1953) 57 NM 103, 255
P2d 311. The court adhered to the
rule that the statute of limitations
does not run againsi a state unless
there is some special provision to that
effect. U
. + L

See also in connection with the
above cases, Chamberlain v Ahrens
(1884) 55 Mich 111, 20 NW 814, infra,
§31fa], and Mogren v A. P. Invest.
Co. (1956), — Ohio App —, 73 Ohio
L. iﬂ.bs 188, 131 NE2d 620, mfra, § 30
fd

§27. — Escheated lands.

The general rule that statutes hmxt-
"ing the time for bringing suits for re-
covery of lands does not apply to the
state and that title by adverse posses-
sion or preseription cannot be ac-
quired while the state holds title to
the land or lands in questlon has been
applied in cases concerning land es~
cheated to the state.

Michigan.—Crane v Reeder (1870)
21 Mich 24, 4 Am Rep 430.

South Carolma —Harlock v Jackson
(1812) 6 SCL (L Treadway Const)
135; Camden Orphan Scc. v Lockhart
(1841) 27 SCL (2 McMull) 84,

Texas.—Ellis v State (1893) 3. Tex
Civ App 170, 21 SW 66, 24 SW 660,

Thug, in Crane v Reeder (1870) 21
Mich 24, 4 Am Rep 430, the court ap-
© plied the riule that limitations-do-not
operate against the state without ex-
press statutory authority to a situa-

tion involving title to land which had

originally escheated to the state and
Z?aich had been conveyed to plaintiff
y the trustees of escheated lands.
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In Harlock v Jackson (1812) 6 SCL
(1 Treadway Const) 135, it was held
that lands which had been acquired by
the state by escheat could not be ac-
quired by adverse possession against
the state.

In Ellis v State (1893) 3 Tex Civ
App 170, 2T SW 66, 24 SW 6530, escheat
proceedings instituted by a county at-
torney in the name of the state, con-
cerning property of one who died
seised of such property, without dis-
posing of it by will, and without heirs,
defendant, who had taken actual pos-
session of the property (lots) in 1865;
three years after the death of §, claim-
ing it as his own, and making valuable
improvements thereon and remaining
in actual and adverse possession ever
gince, contended that a compliance
with the statute which prescribes the
method of procedure’to escheat prop-
erty wags essential to vest any title in
the state, and that, inasmuch as his
adverse possession prior to the insti-
tution of this proceeding was sufficient
in length and character to confer titla
to it, his case did not come within the
rule which rejects limitation as a de-
fense against the state. The court did
not concur with this view, and held
that laches or limitation could not be
interposed as a bar to the state’s re-
covery, stating that when the death of
the owner occurs, and there is no per-
son to take the &state as heir or dev-
isee, it devolves eo instante, by oper-
ation of law, upon the state, and that
although it.was true that article 1779
of the escheat statute provides that
the judgment shall vest title in the
state, all the preceding articles indi-
cated that a suit in behalf of the state
ig founded upon a title already vested,
and that the procedure required by the
statute is simply a means by which the
gtate furnishes authentlc ev1dences of
its title.

8§ 28. — Land purchased by state.
~In-State ex rel. Peareson v Arledge
(1831) 18 SCL (2 Bail) 401, 23 Am:
Dec 145, where the state held the land
in question as purchaser from a cor-
poration, to whom the land had orig-
inally been granted by the state, and
whare it was held that such land could
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not be acquired by adverse possession
ag against the state, the court, after
referring to the case of Harlock v
Jackson (1812) 6 SCL (1 Treadway
Const) 135, supra, §27, in which it
was held that the statute of limita-
tions does not run against the state,
that the state cannot be disseised. and
that a citizen cannot hold adversely
to the state, said: “If in relation to
escheats the principle be, that the
statute of limitations will not run, be-
cause the State cannot be disseized;
the same reason and principle must
apply to lands held in any other right,
or by any other title.”

§ 29. View that property must be re-
served for or dedicated to public
use. '

In California the view has been
taken that if land held by the state is
neither reserved for nor dedicated to
some public use, title as to such land
may be wrested from the state by ad-
verse possession. Richert v San Diego
(1930) 109 Cal App 548, 293 P 673;
Fresno Irrig. Dist. v Smith (1943) 58
Cal App2d 48, 136 P24 382; Ortiz v
Pacific States Propertieg (1950) 96 Cal
App2d 34, 215 P24 514.

Thus, in Ortiz v Pacific States Prop-
erties (1950) 96 Cal App2d 34, 215 P
2d 514, it was held that property sold
to the state for nonpayment of taxes
could be acquired by adverse posses-
sion, where it was neither reserved for
nor dedicated to any public use and
could be alienated. (But see cases
holding a contrary view in § 26, su-
pra.)

Implications in support of the above
doctrine may possibly be deduced from
other cases in California in which it
has been recognized or held that where
land has been actually reserved for or
dedicated to some specific use, there
can be no adverse holding thereof
which can give title to the adverse
claimant, .. People. ex rel. Harbor
Comrs. v Kerber (1908) 152 Cal 731,
93 P 878, 125 Am St Rep 93; Sixth
Dist. Agricultural Asso. v Wright
(1908) 154 Cal 119, 97 P 144; Log An-
geles v Anderson (1929) 206 Cal 662,
2756 P 789. .

Under the rule that property devot-

-
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ed to public use cannot be acquired by
prescription founded upon adverse oc-
cupancy for the period prescribed by
the statute of limitations, it is imma-~
terial where the title—that is, the rec-
ord title—is held, whether by the state
at large, or by a county, or by some
municipal department or other official
body. People ex rel. Harbor Comrs.
v Kerber (1808) 152 Cal 731, 93 P 878,
125 Am St Rep 93.

In Sixth Dist. Agricultural Asso.
v Wright (1908) 154 Cal 119, 97 P
144, it was held that property of a
state institution. such as an agri-
cultural association, held in trust by
certain trustees for the advancement
of agriculture in the state through
the holding of agricultural exhibi-
tions or fairs, and which institution
was within the exclusive management
and control of the state, could not be
acquired by adverse possession. The
court approved the view that it was
immaterial where the title—that is,
the record title—is held, whether by
the state at large, or a county, or
some municipal department or other
official bhody, and that there can be
no adverse holding of such land which
will deprive the public of the right
thereto, or give title to an adverse
claimant, or create a title by virtue
of the stdtute of limitations, and that
the rule was univergal in its applica-
tion to all property set apart or re-
served to the public use, and the pub-.
lic use for which it is appropriated is’
immaterial.

B. Acquisition of interest less
than title

§ 30. Easements, flowage rights, etc,

[a]l Generally.

Generally speaking, it may be said
that, in the absence of legislation per-
mitting it, no easement can be ac-
quired in property of the state, par-
ticularly such property ‘as’is held for
public use; at least there can be no
such right of user by an individual
ag will interfere with public rights in
the property.

Alabama,—Olive v State (1888) 86
Ala 88, 5 So 6563, 4 LRA 33. .
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Indiana.—Verrill v School City of
Hobart (1944) 222 Ind 214, 52 NE2d
619.

Iowa.—State v Beardsley (1899) 108
Towa 3396, 79 NW 138.

Maine.—Cottrill v DJMyrick (1835)
12 Me 2292,
Minnesota,—Scofield v Scheaffer

(1908) 104 Minn 123, 116 NW 210.

New Hampshire. — See State v
Franklin Falls Co. (1870) 40 NH 240,
6 Am Rep 513, which apparently sup-
ports the rule, but did not involve a
claim of easement.

New Mexico.—Burgett v Calentine
(1951) 56 NM 194, 242 P2d 276.

New York.—Burbank v Fay (1875)
65 NY 87; People v New York & O.
Power Co. (1927) 219 App Div 114,
219 NYS 487; Re State Reservation
(1885) 37 Hun 3537. app dismd 102
NS 734, 7 NE 916; Finch, Pruyn & Co.
v State (1924) 122 Misc 404, 203 NYS
165; Everett v State (1938) 166 Misc
58, 2 NYS2d 117.

North Carolina.—Shelby v Cleve-
land Mill & Power Co. (1911) 155 NC
196, 71 SE 218, 35 LRA NS 488. Ann
Cag 1912C 179.

Ohio.—Mogren v A. P. Invest. Co.
(1956) — Ohio App —, 73 Ohio L
Abs 188, 131 NE2d 620.

An easement cannot be acquired
against the state by adverse posses-
sion. Burgett v Calentine (1951) 56
NM 194, 242 P24 276.

[b] Dams.
. There can be no prescriptive right
to maintain or continue an obstruction
to the navigation of a public stream
by a milldam, regardless of the length
of time the dam has been in the river.
Olive v State (1888) 86 Ala 88, 5 So
653, 4 LRA 33.

In State v Beardsley (1899) 108 Towa
306, 79 NW 138, an action by the state
against the owner of land through
which flowed a river and across which

“he maintained a-dam in sucha wayas

to obstruct the free passing of fish
up and down said rner, to have the
dam adjudged a nuisance and abated.
defendant claimed that because the
dam was constructed thirty days be-
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fore the effective date of a law re-
quiring the owners of dams across
rivers, streams, creeks, ponds, or water
courses to construct a fishway of suit-
able capacity and facility to afford a
free passage for fish when the water
was running over the dam, he had a
right to maintain his dam by prescrip-
tion, but it was held that he had no
such right. The court said: “The
authorities make the police power of
the state the basis of legislative au-
thority to prescribe regulations as to
fish and its streams; and in Stone wv.
Mississippi, 101 U.S. 814, it is said that
‘all agree that the legislature cannot
bargain away the police power of the
state.” This being true, how could the
legislature, beyond its power of retrac-
tion, exempt the dam owner from ob-
ligations to maintain passageways for
fish, to the detriment of those condi-
tions which it is the office of the police
power of the state to conserve and
protect? If this could not be, how
could it be that a rule of prescription
would operate to suspend such a
power? It would seem that all rea-
son, if not all authority, is against such
a rule.”

See also in this connection, State v
Franklin Falls Co. (1870) 49 NH 240,
6 Am Rep 513, an information filed by
the attorney general against defend-
ants for not providing suitable fish-
ways over dams across a river, and in
which it was held that an adverse user,
which is known tow have originated
without right, will not alone and of
itself, legitimate a public nuisance,
or bar the public of their rights.

In Hazen v Perkins (1918) 92 Vit
414, 105 A 249, 23 ALR 748, it was
held that, in view of a statute declar-
ing that nothing in the statute of lim-~
itations should be construed as affect-
ing the title to any lands belonging
to the state, defendant could not ac-
quire a prescriptive right against the
state to control the flow of water from
a boatable lake by means of a dam
or--gate-at-the-outlet; the waters of -
such lake being public, and the bed
and soil thereof being held by the
people in their character as sovereigns,
in trust for the public uses to which
they are adapted. o
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Rights in the St. Lawrence River, a
navigable stream, which would deprive
the state of its power to improve it for
navigation, may not be acquired by
adverse possession, since the state
could not make such a grant. People
v New York & O. Power Co, (1927) 219
App Div 114, 219 NYS 497,

Streams in which salmon, shad and
alewives are accustomed to ascend are
subject to the regulation of the legis-
lature, and the riparian proprietor may
erect a2 dam upon such a stream, with-
out providing therein a passage for
fish, so long as he violates no existing
law, but subject to the well-estab-
lished right of the legislature to in-
terpose, and no individual can pre-
scribe against this right, which is held
to belong to the public. Cottrill v My-
rick (1835) 12 Me 222.

In Scofield v Scheaffer (1908) 104
Minn 123, 116 NW 210, an action to
compel a lower riparian owner to re-
move a milldam which caused the
water to overflow plaintiff's land, it
appeared that the latter had purchased
from the state in 1905 at a sale of
swampland, and defendant purchased
his land on the river in 1893, his pred-
ecessors in title having erected the
dam in question, it was held that the
defendant had not acquired the right
to overflow the land by adverse pos-
session for the statutory period, inas-
much as the statute of limitations did
not run against the state in such a
case 80 as to allow defendant to ac-
quire a prescriptive right to overflow
the land before plaintiif acquired his
title in 1905, in view of the fact that
in 1881, before any presecriptive rights
had been acquired by defendant or his
predecessors in title, an amendment
was embodied in the Constitution
which provided that swamplands held
by the state should be sold in the same
manner as school lands, and that one-
half of the proceeds of the principal
derived from the sale of such lands
should be apportioned to the common
school fund of the state, and the re-
maining half to the educational and
charitable institutions of the siate.
The court observed that the Constix
tution as thus amended placed the
same restrictions upon the disposition
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of swamplands as then existed in refer~
ence to school lands, and thereafter
title to such lands could be acquired
only at public sale and subject to the
constitutional restriction. So the deci-
sion in Murtaugh v Chicago, M. & St.
P. R. Co. (1907) 102 Minn 52, 112 NW
860, 120 Am St*Rep 609, infra, § 31[h],
to the effect that the title to lands
granted by the United States to the
state of Minnesota for school use could
not be acquired by adverse possession
against the state, was applicable and
controlling in the case at bar.
<+

However, in Finch, Pruyn & Co. v
State (1924) 122 Misc 404, 203 NYS
165, where one of the questions in-
volved was whether an easement by
prescription could be acquired against
the state, the court concluded.that an
easement in the bed of a navigable
stream may be acquired by prescrip-
tion by a private individual or corpora-
tion against the state, provided such
easement does not interfere with navi-
gation, and could otherwise have been
the subject of a lawful grant. Upon
the facts in this case the court was of
the opinion that the claimant had fair-
ly established that it had acquired
such an easement in the bed of the
Hudson River at Glens Falls, and was
entitled to,maintain its dam in its pres-
ent location and condition for the gur-
pose of diverting water into its man-
ufacturing plant and using such
waters to produce power, by which its
plant was in part operated. In this
connection the court, after pointing
out that it was well gettled that an
easement by prescription could not
be obtained against the governmental
interests of the state, which it holds
in trust for the publie, citing Burbank
v Fay (1875) 65 NY 57, where the
plaintiff claimed an easement by pre-
scription in the waters of the state
canals, and after stating that to the
same effect were decisions holding that
no easements by prescription could be
obtained in a highway, said, however,
“We are not unmindful that a nav-
igable stream is a public highway, but
the character of such a highway is
entirely different from that of a high-
way upon the land. The method of



ANNO: ADVERSE POSSESSION—PUBLIC PROPERTY

travel and transportation over a nav-
igable stream is upon the water and
it is to this which the governmental
ownership of the state in trust for the
people attaches. Of course such gov-
ernmental ownership attaches also te
the bed of the stream, but only to the
extent to which it is necessary for the
purposes of navigation. It is an in-
terest different, separate and apart
from . the private proprietary owner-
ship of the bed of the stream, which
latter may or may not be vested in the
state. If vested in the state, this pro-
prietary ownership may be alienated at
pleasure, always subject to the naviga-
ble rights of the public. There can be
no doubt that it would have been en-
tirely competent for the legislature at
any time to have granted the claimang
the right to maintain its dam where
now located, saving to the public its
navigable rights in the stream. If such
rights might lawfully have been
granted to claimant there seems to be
no logical reason why they could not
have been obtained by prescription.”
See also, Re Commissioners of State
Reservation (1885, NY) 37 Hun 537,
app dismd 102 NY 734, 7 NE 916, in
which a prescriptive easement against
the state in the bed of navigable
stream, similar to that urged by the
c¢laimant in the Finch, Pruyn & Co.
Case (Ky) supra, was sustained.

In Atty. Gen, v Revere Copper Co,
{1890) 152 Mlass 444, 25 NT 605, ¢
IRA 510, an action by the attorney
general to compel defendant to refrain
Zrom drawing water from a great pond,
=here it appeared that defendant
owned the land on hoth sides of the
stream which flowed from the pond,
2nd maintained a flume and gate at the
n-tlet of the pond and regulated the
JSew of water by holding it back or
Je*ting it down to be used for power
iz running its mills on the stream be~
-:*w and at times lowered the surface

oF the water in the pond to the depth- .-

of three feet and ten inches below the
irwest point at which it would stand if
=%t in itz natural condition, it was
=»id that private rights in great ponds
zonld be acquired by prescription dur-
imy the interval between the passage
in 1835 of the statute making the
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sfatute of limitations of real actions
applicable to suits brought on or on
behalf of the commonwealth, and a
gtatute enacted in 1867 providing that
guch statute should not apply “to any
property, right, title or interest of the
Commonwealth below high-water mark
or in the great ponds”; so defendant
had a right to draw the water at the
outlet of the pond as it was accustomed
to do for more than forty years prior
to the change of the law by the enact-
ment of the 1867 statute. In this con-
nection the court ruled that a law tak-
ing a certain class of cases out of the
operation of the statute of limitations,
which had previcusly been within its
provisions, could have no effect on
rights acquired under. the statute pre-
viously to the passage of such law.

[¢] Canal property. .

The Erier Canal is a great pubhc
highway, and no individual can gain
for himself an easement on a highway
by prescription, or in any way make
a valid encroachment upon the public
right. Burbank v Fay (1875) 65 NY
57. .
And in Everett v State (1938) 166
Mise 58, 2 NYS2d 117, it was held that
there could be no rights as against
the state by user, however long it may
have been, and that such part of the
traveled roadway in.guestion at the
locug in quo, which was on Barge
Canal property, was and had been used
by sufferance and not by right.

[d] Right of way over property.

Ian Verrill v School City of Hobart
(1944) 222 Ind 214, 52 NE2d 619, wherg
plaintiff sought to establish an ease-
ment or right of way over school prop-
erty, alleging he had continuously for
twenty years used this right of way
as a passageway or driveway, the
court, after pointing out that school
corporations are a part of the educa-
tional system of the state, and are

agencies of-the -state; and that their

property is governmental property, ap-
plied the rule that, in the absence of
4 gtatute, an easement cannot be ac-
quired by prescrlp’cmn against the
government.

And In Mogren v A: P Invest. Co
(1956) — Ohio App —, 78 Ohio L Abs
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188, 131 NE2d 620, a suit to enjoin
defendant from obstructing plaintiff’s
use of a private driveway located for
the most part on defendant’s property
which he had purchased from the state
at a county auditor’s sale of land for-
feited for nonpayment of taxes, the
court held that since there could be
no prescriptive right claimed against
the state, the claimed open, notoricus
and adverse possession of plamtifE
ended when the state took possession.

{e] Right to empty sewage in river.
In Shelby v Cleveland Mill & Power
Co. (1911) 155 NC 196, 71 SE 218, 35
LRA NS 488, Ann Cas 1912C 179,
where defendant unsuccessfully con-
tended that it could not be restrained
by legislative action from emptying raw
sewage into a river, the court stated
that it was well settled that, unless by
legislative enactment, no title can be
acquired against the public by user
alone, nor lost to the public by non-
user. The defendant in this case had
unsuccessfully contended that it had
acquired the prescriptive right to
empty its sewage into the river.

C. Effect of statutes or con-
gtitutional provisions

§ 31. Legislation making limitations
applicable to stiate.

[a] Generally,

Statutory provisions limiting the
time within which a state may bring
suit to recover its lands were applied
in the following cases, in which the
land in question was apparently state-
owned and was not used or reserved
for any specific public purpose.

United States.—TFor federal cases in-
volving state law, see state headings
infra.

Alabama. — Slate v Inman (1940)
239 Ala 348, 195 So 448.

Kentucky.—Gray v Soden (1905) 120
Ky 277, 86 SW 515; Richie v Owsley
(1909) 137 Ky 63, 121 SW 1015, mod on
other grounds 143 Ky 1, 135 SW 439;
Whitley County Land Co. v Powers
(1912) 146 Ky 801, 144 SW 2; McCoy
v Thompson (1916) 172 Ky 794, 189
SW 1139,
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Missouri, — Abernathy v Dennis
(1872) 48 Mo 468; Wickersham v
Woodbeck (1874) 37 Mo 59; Burch v
Winston (1874) 57 Mo 62.

New York.—People v Arnold (1851)
4 NY 508; People v Trinity Church
(1860) 22 NY 44; People v Clarke
(1830, NY) 19 Barb 120, affd 9 NY
349; United States v Certain Lands
(1943, DC NY) 52 F Supp 540.

South Carolina.—Busby v Florida C.
& P. R. Co. (1895) 45 SC 312, 23 SE
a0.

West Virginia.—State v Harman
(1905) 87 W Va 447, 50 SE 828.

So, in People v Trinity Church
(1860) 22 NY 44, action of ejectment
to recover a lot which the People
claimed to own in fee, but with respect
to which the church corporation was
in possession from the year 1714,
claiming to own it under a patent from
the Crown, and asserting that its pos-
session was adverse to the title of any
other real or pretended owner, it was
held that the church could avail itself
of a statute of limitations providing
that the People will not sue or implead
any person for or in respect to any
lands by reason of any right or title
of the People to the same which shall
not have accrued within the space of
40 years before suit for the same be
commenced, unless the People, or
those under whom they claim, shall
have received the rents and profits
thereof within the space of 40 years,
the court being of the opinion that a
corporation was a “person” within the
meaning of the statutes of limitation,
and could avail itself of the defense.

And in People v Arnold (1851) 4
NY 508, an action by the state to
recover possession of 30 acres of wild
and uncultivated land in a certain
county in the state, it was held that
the action was barred under the above
statute, the court slating that there
must be an adverse possession of 40
years, and that to constitute a bar,
there must be such a holding for 40
years as would constitute a good ad-
verse possession if the land had been
owned by an individual, instead of the
state.
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Also, in United States v Certain
Lands (1943, DC NY) 52 F Supp 540,
defendants claimed title under Crown
grants to lands under the water of a
pond which was 39 acres in area, to
which the state of New York, on the
other hand, claimed to hold title to
fee in its sovereign capacity as suc-
cessor to the Crown of England, and
in addition to their claim of title to
the lands in question by conveyance to
them and their predecessors in title,
defendants also claimed adverse pos-
gession against the state, and also
invoked the 40-year statute of limita-
tions above referred to. It appeared
that the state never exempted the pond
from taxation as public land or made
any claim of ownership of the pond
until the commencement of the pro-
ceedings in the case at bar, and there
was no proof that the state had re-
ceived any rents and profits, but on
the contrary, it appeared that defend-
ants had used the pond, paid taxes, and
exercised ownership over it for more
than 40 years. The court held that de-
fendants established actual, hostile,
open, notorious, exclusive, and contin-
uous possession of the pond for over
40 years and that, therefore, the state
was estopped from setting up any
claim to the land under the water;
that the cause of action herein did not
accrue within 40 years before the com-
mencement of this proceeding and that
neither the state nor anyone from
whom it might claim title had, during
said period of 40 years, received the
rents and profits of the real property
involved or from any part of it. In
this connection it is to be noted that
the court approved the view that to
constitute a bar, there must be such
a holding for 40 years as would con-
stitute a good adverse possession if
the land had been owned by an indi-
vidual, instead of by the state. The

court ohserved that generally the stat--

ute of limitations does not run against
the state, but that in the case at bar
the state had by statutory enactment
elected to come within the statute of
limitations. And the court made the
further observation that even after a
state has enacted a statute by which
it agrees not to sue for, or with respect
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to, real property or the izsues or profits
therefrom by reason of the right or
title of the people to the same, unless
the cause of action acerues within 40
years before the commencement of the
action, it cannot lose such lands as it
holds for the public in trust for a pub-
lic purpose such as highways, public
streams, canals, and public fair-
grounds.

So too, in State v Harman (1905) a7
W Va 447, 50 SE 828, it was held that
as the land in question was wild land
of the state——not used in administra-
tion of government—the statute of lim-
itations, which provided that “every
statute of limitations, unless otherwise
expressly provided, shall apply to the
state,” ran against the state.

In Abernathy v Dennis (1872) 49
Mo 468, where plaintiff who claimed
the swampland in question by virtue
of a purchase from a certain county
consummated by a patent executed by
the governor in 18G9, conveying the
land in dispute to the plaintiff, com-
menced an action for ejectment against
defendant in 1870, the court held that
if it was conceded that defendant had
been in the open, notoricus, adverse
possession of this land, claiming it as
his own, to the exclusion of all others,
for more than 10 years before the com-
mencement of this.suit, such adverse
possession was a ban to plaintiff’s re-
covery, and vested title in defendant,
notwithstanding plaintiff’'s contention
that the title remained in the state
of Missouri until the emanation of the
patent to the plaintiff in 1869, and that
the statute of limitations did not run
against the state, and that the adverse
possession of defendant prior to the
issuance of the patent amounted to
nothing. The court pointed out that
a statute of 1857 expressly named the
state as being comprehended within its
provisions, and that the statute of
1865; in- which-.it- was -provided that
“nothing contained in any statute of
limitations shall extend to any lands
given, granted, sequestered or appro-
priated to any publie, pious or char-
itable use, or to any lands belonging
to this State,” was prospective, and
did not apply to “any actions com-
menced, nor to any cases where the



604
[§311
right of action or of entry shall have
accrued, before the time when this
chapter takes effect, but the same
shall remain subject to the laws then
in force.,” So, whether title to the
land in question was vested in the
state or a county, the suit was subject
to the bar of the statute of limitations
of 1857.

And in Burch v Winston (1874) a7
Mo 62, involving title ta 3 lot which
had originally been donated by the
United States to the state of Missouri
for a permanent seat of government
and which had been conveyed in 1868
by the Commissioner of the Permanent
Seat of Qovernment to plaintiff, de-
fendant set up the defense of the stats
ute of limitations, and it was held that,
in view of the above statutes, the
trial court erred in excluding from
the jury evidence affered by defendant
tending to prove adverse possession,
it appearing that defendant had been
in actual possession of the lot in ques-
tion for more than 10 years hefore the
commencement of the suif (in 1869),
under a claim of title or right thereto,

In Chamberlain v Ahrena (1884) 55
Mich 111, 20 NW 814, the court sus-
tained defendant’s claim of title by
adverse possession for more than 10
years, under claim of tax titles under
a deed which proved to be invalid,
holding that the state was bound by a
limitation statute providing, inter alia,
that no actions for the recovery of
lands may be brought after 10 years,
where defendant claims title under a
deed made by some officer of the state,
or the United States, authorized ta
make deeds upon the sale of land for
taxes assessed and levied wilhin the
state.

In State v Inman (1940) 239 Ala
348, 195 So 448, a suit in ejectment
by the stale to recover possession of
certain lands granted to it by the
United States as internal improvement
lands by an act of Congress providing
for the sale and distribution of the
proceeds of said lands, as to which de-
fendant claimed clear title by adverse
possession for more than 20 years
prior to 1908, it was held that the
state was not entitled to recover whevre,
during all of the period the lands were
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adversely held by the defendant, a
statute provided a limitation of 20
years within which actions at the suit
of the state against a citizen thereof,
for the recovery of real or personal
property, could be brought, although
a statute which became effective in
1908 provided.that there should be no
limitation of time in which the state
might bring action for the recovery
of land.

The holding in McCoy v Thompsen
(1916) 172 Ky 794, 189 SW 1139, that
a patentee from the commonwealth
could not under his patent derive title
to land that had been in the adverse
possession of another person for more
than 15 years (or any other number
of years prescribed by a limitation
statute) before the issuance of the
patent 1f the adverse holding was of
such nature and continued for such
length of time as would defeat the
right of an individual in the construe.
tive possession of the patented land
to recover it from the adverse holder,
is based on a statute providing that
limitation shall run against the com-
monwealth 1n the same manner that it
runs against an individual,

[b] School or university lands.

In a few cases statutes of limitation
expressly applicable to actions by the
state for the recovery of real property
have been held to a_pply in actions by
the state for the regovery of school
or university lands.

So, under a statute authorizing the
defense of Ilimitations 1n aclions
hrought by the state for the recovery
of real and personal property, an ac-
tion by the board of trustees of the
state universily to recover certain of
its lands from one whose title and
claim is based solely upon adverse pos-
gesslon is governed by such statute,
Cox v University of Alabama (1909)
161 Ala 639, 49 Sc 814. See also in
this connection Alabama v Schmidt
{1914) 232 US 168, 58 L ed 555, 3¢ S
Ct 301, affe 180 Ala 374, 61 So 283,
an action in ejectment brought by the
state of Alabama 1o recover possession
of a specified part of the sixteenth
section of school lands of a certain
township, which lands had been given
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to the state by an act of Congress, and
to which defendant claimed title by ad-
verse possession under the statutes of
Alabama, applicable to all other lands,
and limiting suits to 20 years, and in
which it was held that the title of the
state to such lands given by the con-
gressional act above referred to could
be extinguished by adverse possesaion
for the length of time prescribed by
the state statute of limitations, inas-
much as the state had the authority
to subject this land in its hands to the
ordinary incidents of other titles of
the state. Tha court observed that the
trust. created by these common acts
(grant of sixteenth section land) re-
lates to a subject of universal interest,
but of municipal concern, over which
the power of the state is plenary and
exclusive, and pointed out that the
state could sell its school lands with-
out the consent of Congress, the gift to
the state being absolute. See to the
same effect, Franklin v Gwin (1920)
203 Ala 673, 85 So 7.

Schneider v Hutchinson (1899) 385
Cr 253, 57 P 324, 76 Am St Rep 474,
was-an action to recover possession of
land which was a part of the grant to
the state by an act of Congress for
the use of schools, and commonly
known as “school lands,” and as to
which defendant claimed title by ad-
verse possession, it appearing that in
1874 the property in question had been
sold and conveyed to & certain person,
and that his successors in interest, in-
eluding defendant, had been in the
cantinuous, open, exclusive, and ad-
verse possession thereof ever since,
claiming title thereto, While the land
was 8o occupied and claimed by de-
fendant or his predecessors the board
of commissioners for the sale of school
lands sold and conveyed the same, in
1897, to plaintifi’s grantor, and the
court, in afirming a judgment in favor
of defendant, held that the statute of
limitations ran against the state while

it had the title to land in controversy, .

~in view of a statnte providing that ac-
tions for the recovery of real property
should be commenced within 10 years
after the cause of action accrued, and,
fuxther, that this limitation “shall
apply to actions brought in the name

605
[ga1]
of the state, or any county or other
public corporation therein, or for its
benefit, in the same manner as fto
actions by private parties.” The court
said that a distinction was sometimes
made between actions brought by the
state in its sovereign and its propri-
atary capatities, and that the author-
ities showed much diversity in the
decisions and reasoning upon this
subject. However, it was said, this
distinction was generally suggested in
the discussion of the question as to
when and in what cases, if any, the
statute of limitations applies to actions
brought by the state, when it was not
expressly made applicable to such ac~
tions by its terms. And the court
further said: “No distinction is to be
found in the decisions, under statutes
providing that actions by the state
shall be barred within a specified pe-
riod, between actions brought in its
govereign and those brought in its
proprietary capacity, but all alike are
held to be within the terms of the
statute. There is a line of authorities,
however, which hold that such statutes
have no application to actions concern-
ing property held by the state for pub-
lic purposes without power of aliena-
tion: . , . But these authorities, if
sound, can have no application to the
question at hand, because the Board of
Commissioners for the Sale of School
and University Lamrds not only has the
power and authority to alienate and
dispose of school lands, but it is ex-
pressly made its duty to do so.”

And where it was claimed that the
deed from the state to plaintiff’s grant-
or was a final and conclusive adjudi-
cation in his favor, and against the
defendant and his predecessors in in-
terest, in reference to their claim of
advergse possession, the court in an-
other Oregon case said that if, as
above indicated, the statute of limita-
tions runs against the state, one who
has held adverse possession of state

lands for the statutory period has a

perfect and complete title thereto,
which cannot be taken away from him,
and vested in another, by any action of
the school board, Schneider v Hutch-
inson (1899) 35 Or 253, 57 P 324, 76
Am St Rep 474,
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Again, where il was contended that
the land in question was granted to
the state by the general! government
for the use of schools as upon a con-
dition subsequent, and that upon its
application to other purposes the
United States had ihe right to enter
and take possession, and against this
right the statute of limitations did not
run, and therefore no person could
acquire title to such landg by adverse
possession prior to its alienation by
the state, the court in Sehncider v
Hutchinson (Or) supra, remarked that
the vice of this position lay in the fact
that the grani to the state was not
upon a condition subsequent, but was
an absolute grant, vesting the title in
the state for a special purpose, and
that the language of the Congress was
that such land “shall be granted to the
state for the use of schools,” the court
stating that the Uniled States had
no right to re-enter for any reason
whatever.

+

But other cases have held, in con-
struing the terms of particular grants
by Congress of land to states for
school purposcs, in connection with
the terms of the state constitutions,
that statutes limiling the time within
which suits may be brought by the
state for the recovery of its lands are
not applicable with respecl to suils
for the recovery of the state’s schoal
lands.

So, in Murtaugh v Chicago, M. & St.
P. R. Co. (1907) 102 Minn 52, 112 NW
860, 120 Am St Rep 609, it was held
that title to land granted io the state
of Minnesota by the United States for
the use of a school could not be ac-
quired by adverse possession, as
against the state, notwithstanding a
Minnesota stalute which provided that
“the limitations prescribed in this
chapter for the commencement of ac-
tions shall apply to the same aclions
when brought in the name of the state,
or in the name of any oflicer, or other-
wise, for the benefit of the state, in
the same manner a8 to actions brought
by citizens” the court pointing out that,
by their approval and ratification of
the state constilution, the pcople of
the state originally accepted the land
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in question for the use of the schools
of the glate, and safeguarded the trust
by providing that the proceeds of such
trust lands should remain a perpetual
school fund. and that no portion of the
lands should ever he sold otherwise
than at public sale, and that, such
being the nature of the title of the
state to its school lands, it wag un-
thinkable that the legislature intended
by the statute, and later acts amending
it, to provide a way whereby the trust
as to any of the school funds might
be defeated, and title thereto acquired
by adverse possession, contrary io the
mandate of the constitution that title
thereto could only be obtained by pub-
lic sale thereof. And the court said:
“We are, then, of the opinion that, if
the statute under consideration must
be construed as authorizing the ac-
quisition of title to the school lands
of the state by adverse possession, it
violates in this respect, not only the
terms of the grant, but also the Con-
stitution of the state. We are, how-
ever, of the opinion that the statute
fairly may be given a construction
which is consistent with the terms of
the school land grant and the provi-
sions of the state Constitution appli-
cable thereto. If the statute be read
in connection with the general and
well-understood rule of law that title
to public land cannot be acquired by
adverse possession,-the history of our
school land grant, the nature of the
title of the state to its school lands,
and the mandates of our Constitution
with reference to them, it is clear
upon the face of the statute that the
Legislature did not intend {o provide
for the acquisition of the title to school
lands by adverse possession.”

With respect to a statute to the effect
that the stale cannot sue for the re-
covery of land after Lhe same has
been held for a period of 10 years, the
court said that there were exceptions
to the rule applying the adverse pos-
session statutes to state lands, as
where the land has been actually re-
served for or dedicated to some public
use. Hellerud v Hauck (1932) 52
Idaho 226G, 13 P24 1099,

Thus, Hellerud v Hauck (idaho)
supra, was a suit by a church against
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an individual, to quiet title to a tract
of land, where it appeared that the
church claimed adverse possession un-
der a 5-year limitation statute of lands
originally granted by the federal gov-
ernment to the state as school lands
under an act presceribing the minimum
amount per acre at which they could
be disposed of by the state. The state
deeded the land to defendant on April
18, 1927, when, presumably, he paid
the final instalment of the purchase
price, and the present action was com-
menced March 13, 1931. It was held
that the statutory period of 5 years
had not elapsed, since adverse posses-
sion could not have been initiated
against defendant prior to the deed to
him from the state.

And in Van Wagoner v Whitmore
(1921) 58 Utah 418, 199 P 670, where
plaintiff claimed title under a patent
from the state of Utah issued by its
Board of Land Commissioners in 1916
to the land in controversy, which was
granted to the state of Utah by an act
of Congress, commonly known as the
Enabling Act, for the support of com-
mon schools in the state, and defend-
ant claimed by adverse possession,
dating back as early as 1887, and it
was conceded that everything that was
necessary to be done by him to estab-
lish title by adverse possession had
been done if the land was within the
class covered by the statutes upon
which he relied, it was held that the
plea of the statutes of limitation and
the claim of title by adverse posses-
sion should not prevail, notwithstand-
ing statutory provisions that the state
would not sue any person for or in
respect of real property unless such
right accrued within 7 years before
any action or proceeding for the same
should be commenced, and that no
action eould be hrought for real prop-
erty by any person claiming under
a patent or grant from the state unless
such action might have been com-
menced by the state in case such
patent or grant had not been issued.
The court pointed out that the sections
of the above statute relied on by de-
fendant were repugnant to, and in con-
flict with, the spirit of the Enabling
Act and the state constitution, the
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Enabling Act providing that “the pro-
ceeds of lands herein granted for edu-
cational purposes, except as herein-
after otherwise provided, shall con-
stitute a permanent school! fund, the
interest of which only shall be ex-
pended for the support of said
schools,” and a provision of the state
constitution “(Art 20 §1) declaring
that all lands of the state that had
been or might thereafter be granted
to the state by Congress, and all lands
acquired by gift, grant or devise, from
any person or corporation, or that
might otherwise be acquired, were ac-
cepted and declared to be the public
lands of the state “and shall be held in
trust for the people, to be disposed of
as may be provided by law, for the re-
spective purposes for which they have
been or may be granted, donated, de-
vised or otherwise acquired.” The
court also referred to Art 10 §38 of
the state constitution providing that
the proceeds of the sale of state lands
and other lands granted for the sup-
port of common schools should be and
remain a perpetual fund, the interest
only to be used, and § 7 of the same
article of the constitution providing
that “all public school funds shall he
guaranteed by the state against loss or
diversion.”

Notwithstanding legislation making
statutes.of limitation applicable to ac-
tions by the state for or in respect
to real property to”which it had title,
the court in Newton'v Weiler (1930)

- 87 Mont 164, 286 P 133, held that no

title to school lands granted to the
state by the United States couid be
acquired by adverse possession, inas-
much asg if the statutes of limitation
respecting the state were construed
as authorizing the right of one to ob-
tain title to, or any estate or interest
in, any part of the scheol lands of the
state by adverse possession, it would
readily appear that they would im-
pinge upon the terms of the grant from
the United States which provided that
such land *shall be dispésed of only
at public sale, and at a price not less
than ten dollars per acre, the proceeds
to constitute a permanent school fund,
the interest of which only shall be
expended in the support of said
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schonls,” and would also conflict with
§1, Art 17 of the state constitution
by which the state convenanted that

sl

such lands “shall be held in trust for

the people, to be disposed of as here-
after provided, for the respective pur-
poses for which they have been or may
-be granted, donated or devised:; and
none of such land, nor any estate or
interest therein, shall ever be disposed
of except in pursuance of general laws
providing for such disposition, nor
unless the full market value of the
estate or interest disposed of, to be
agcertained in such manner as may be
provided by law, be paid or safely
gsecured to the state; nor shall any
lands which the state holds by grant
from the United States (in any case in
which the manner of disposal and
minimum price are so prescribed) be
disposed of, except in the manner and
for at least the price prescribed in the
grant thereof, without the consent of
the United States.”

In State v Seattle (1910) 57 Wash
602, 107 P 827, 27 LRA NS 1188, it
was held that land granted by an in-
dividual to the state for the purpose of
a state university was held in trust
and subject to the provisions of the
constitution and statutes relating to
the disposition of school lands, and
that the provision of the statute of
limitations making it run against the
state did not apply to it, and therefore
the state’s title could not be lost by
adverse possession.

And in O’Brien v Wilson (1908) 51
Wash 52, 97 P 1115, followed in State
v Jensen, 51 Wash 59, 97 P 1117, it
was held that sections of land granted
to the state by the Enabling Act (Feb.
22, 1889) as school lands could not be
acquired by adverse possession, not-
withstanding a provision of the state
statute of limitations that “The limi-
tations prescribed in this chapter shall
apply to actions brought in the name

of the state or any county or other

public corporation therein, or for its
benefit, in the same manner as to ac-
tions between private parties,” the
court being of the opinion that if the
latter statute was construed as per-
mitting acquisition of title to school
lands by adverse possession it would
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be repugnant to the Enabling Act,
which provided that all lands granted
thereby for educational purposes
should be disposed of only at public
sale, and at a price not less than $10
per acre, the proceeds to constitute a
permanent school fund, the interest of
which should only be expended in the
support of schools, and provisions of
the state constitution that all the pub-
lic lands granted to the state were held
in trust for all the people, and not fo
be disposed of unless a full market
value of the estate or interest dispoged
of, ascertained in such manner ag
might be provided by law, was paid or
safely secured to the state, and that
none of the Iands granted to the state
for educational purposes should be
sold otherwise than at public auction
to the highest bidder, at a price at
least equal to the appraised value of
such land as fixed by a bhoard of ap-
praisers to be provided by law. The
court observed that in Schneider v
Hutechinson (1899) 35 Or 253, 57 P 334,
76 Am St Rep 474, in which it was
held that title to school lands of that
state might be acquired by adverse pos-
session, there was no limitation on the
power of alienation in Act of February
24, 1859, admitting Oregon into the
Union, or in the Oregon Constitution,
such as was found in the Washington
Enabling Act and in the const1tutlon
of that state. ~

[c] Tidelands.

The few cases which have been con~
cerned with the matter are not alto-
gether in harmony with respect to the
applicability to tidelands of the state
of statutes limiting the time within
which the state can sue for the recov- .
ery of its lands.

In Nichols v Boston (1867) 98 Mass
39, 93 Am Dec 132, if was held that an
individual acquired by adverse posses-
gion title to a wharf and a dock or

\

berth for vessels, extending below the
original low-water mark, and which -

wag covered by the sea even at low
water, the court pointing out that the
applicable statute made the time of
limitation of real actions by the Com-
monwealth the same as of those by in-
dividuals, and that 20 years’ exclu-
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sive possession barred the right of the
commonwealth to maintain an action
for the recovery of flats.

However, in Weber v State Harbor
Comrs. (1873, US) 18 Wall 57, 21 L ed
798, where plaintiif claimed that he
had acquired by prescription against
the state a perfect title to a wharf
which he had built out from his land
into the Bay of San Franciseo, basing
his claim upon a statute of limitations
declaring that the people of the state
would not sue any person for or in
reapect of any real property, or the is-
suesd or profits thereof, by reason of
the right or title of the people to the
same, unless such rnight or title ac-
crued within 10 years before any ac-
tion or other proceeding for the same
was commenced, or unless the people,
or those from whom they claimed, re-
ceived the rents or profits of such real
property, or some part thereof, with-
1n the space of 10 years, the court, in
rejecting this claim, pointed out that
even if it was assumed that the statute
applied to lands owned by the state
sovereign in trust for public purposes,
an agsumption which the court doubt-
ed, it nevertheless appeared that he-
fore the 10 years prescribed had
elapased after the erection of the whart
in 1854, a statute enacted in 1863 creat-
ing commisaloners and authorizing
them to take possession of and im~
prove the water front prevented plain-
tiff, who was the owner of a lot on the
bay, from acquiring the title of the
state by operation of the statute of
limitations. The court explained that
the terms “shall have accrued” were
used in the sense of “shall have exist-
ed” within the period designated. The
court apparently approved the view
that a statute declaring that the peo-
ple of the state would not sue for or in
respect to real property unless title or
right had existed within a prescribed
term or rents or profits had been re-
ceived within that period, only applied
ta lands which the state held as priyate
property, for sale or other disposition,
in respect of which title might be losg
by adverse possesgsion, as defined in
the same statuts, and did nol apply to
lands held by the state as soversign in
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trust for the people; in order to consti-
tnte adverse possession under the stat-
ute to bar the owner, when the claim
of title was not founded upon a writ-
ten 1nstrument, the land must have
been protected by a substantial incju-
sion, or been usually cultivated or 1m-
proved, conditions inapplicable to the
possession of land covered by tide-
waters or of a wharf constructed
thereon.

And in Jersey City v James P. Hall,
Ine. (1910) 79 NJL 539, 76 A 1058, Ann
Cas 1912A 696, an action by the mayor
and aldeimen of the city to recover a
portion of a tidewater hasin, to whieh
defendants pleaded that they had ae-
quired title by adverse posgession uns
der the statute of limitations of New
Jersey, it was held that a statute pro-
viding that “no person or persons,
bodies politic or corporate shall be
sued or impleaded by the State of New
Jersey for any lands, tenements or
hereditaments, or for any rents, reve-
nues, issues or profits thereof, but
within twenty years after the right,
title or causes of action to lhe same
shall acerue, and not after,” was not a
bar to an action for recovery of lands
of the state covered by tidewaters, it
being conclusively shown that the
state had the title to the shore and
the lands. below high-water mark in
the right of its sovereignty and for the
bengfit of the public> .

[d] Canal lands.

In Banner Mill. Co. v State (1921)
117 Misc 33, 191 NYS 143, mod on
other grounds 210 App Div 812, 205
NYS 911, affd 240 NY 533, 148 NE 668,
41 ALR 1019, cert den 269 US 582, 70
L ed 423, 46 3 Ct 107, it was held that
a strip of land constituting a part of
the Eiie canal system, and which was
obviously held by the state as sover-
eign in trust for the people, for the
commercial advancement and prosper-
ity of the state and the people, and
not as proprietor, could not be logt to
the state by any adverse user, notwith-
standing § 362 of the Code of Civil
Proceduye.t

4. Section 362 of the Code of Civil
Procedure provided: “The people ¢f
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§ 32. Construction and application of
legislation excluding state from
operation of limitation statutes.

Some cases have 1involved the ques-
tion whether statutes of the kind de-
scribed 1n the section heading should
be given a retroactive or prospective
operation.

In Abeinathy v Dennis (1872) 49
Mo 468, 1t was held that §6 of the
General Statutes of 1865, which pro-
vided that “nothing contained 1n any
statute of limitations shall extend to
any lands given, granted, sequestered
or appiopriated to any publie, pious
or charitable use, or to any lands be-
longing to this State,” was prospective,
and did not apply to “any actions com-
menced, nor to any cases where the
11ght of action or of entry shall have
accrued, befoie the time when this
chapter takes eftect, but the same
shall remain subject to the laws then
m force”* (Gen Stat 1865, ch 191
§32)

In Brace & Hergert Mill Co. v State
(1908) 49 Wash 326, 95 P 278, an ac-
tion to quiet title brought by a cer-
tain company against the state of
Washington, and involving lands lying
below the line of ordinary high-water
mark in the bed of a navigable
meandered lake, and as to which plain-
t1ff elaimed to have acquired title by
adverse possession for moie than 10
years prior to February 26, 1903, on
which date a statute was enacted pro-
viding that no previously existing stat-
ute of limitations “shall be interposed
as a defense to any action brought in
the name of or for the benefit of the
state, although such statute may have
run and become fully operative as a
defense prior to the adoption of this
act.” The court said that it was at
once apparent that if it was within
the power of the state to remove the
bar of the statute by legislative act
after the bar had become perfect,
plaintiff, who claimed by adverse pos-
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session against defendant, the state,
had no standing on this branch of the
case; but since plamtiff denied to the
state such powes, 1t would not examine
the question, as there was another
ground free fiom any constitutional
objection on which a deciston against
plaintiif’s contention might r1est. The
court called attention to a statute per-
mitting persons in the possession of,
and who had erected stiuctures of
various soits on, the state’s tide and
shore lands, to purchase such lands
when they should be appraised and
put on the market for sale by the state,
and, after stating that 1t must follow
that the state intended possession by
private persons to be permissive until
the land on which the improvements
were situated had been placed on the
market for sale and that it intended to
withdraw, 1n so far as these lands
were concerned, the consent foimerly
given that the general statute of lim-
itations should operate against it, held
that, since the lands in question were
finally appraised and placed on the
market for sale about the time this
action was commenced, the statute had
not run in plaintiff’s favor.
FS

The court in State v George C. Staf-
ford & Sons (1954) 99 NH 92, 105 A2d
569, stated that it was a well-settled
principle that lakes and great ponds
m New Hampshiré belonged to the
public and are held' in trust by the
state for public use, and that since
the state’s rights in land and water
are not always enfoirced and protected
with the same alacrity as private
rights, the legislature had piovided
that no peison could acquire title to
state lands by adveise possession.

In Maitin v Louisiana Cent. Lumber
Co. (1925) 157 La 538, 102 So 662,
where the question involved was
whether the prescription of 10 years,
by which, according to the code, prop-
erly might be acquiied by a peison

the state will not sue a person for or
with 1espect to real property, or the
issues or profils thereof, hy reason of
the right or title of the people to the
same. unless either (1) the cause of
action accrued within forty years be-

fore the action is commenced; or (2)
the people, or those from whom they
claim, have received the renis and
profits of the real property or of some
part thereof, within the same period
of time.”

_ [55 ALR2d]
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having possession under a title appar-
ently valid, but in fact invalid, was ap-
plicable to lands which belonged to
an educational institution (title to
which had been affirmed by an act of
Congress) when the term of its
charter expired, the court rejected the
plea of prescription, stating that the
constitution itself declared that “pre-
seription shall not run against the
state in any civil matter, unless other-
wise provided in this constitution or
expressly by law,” and that as to this
civil matter there was no other pro-
vision in the constitution or any stat-
ute declaring that prescription should
run against the state, the court fur-
ther stating that from and after the
date when the charter of the academy
in question expired, its lands belonged
to the state, and the fact that the

state’s title to the land was restricted

with the obligation to administer and
dispose of it for the educational pur-
poses for which it was intended was
no reason why prescription should run
againsi the state in favor of an adverse
possessor of the land, in contravention
of the constitutional provision above
referred to.

And in State v Aucoin (1944) 206
La 787, 20 So2d 136, where defendant
claimed as against the state title by
prescription to certain swamp and
overflowed land originally conveyed by
the federal government to the state
under swampland grants, it was held
that defendant’s plea of prescription
was disposed of by the declaration of
the state constitution that prescrip-
tion shall not run against the state in
any civil matter, unless otherwise pro-
vided in the constitution, or expressly
by law, the court pointing out that
there was no provision in the constitu-
tion or in any law allowing prescrip-
tion to run against the state in any
civil matter. Defendant in this case
was asserting prescription against the

state and not against anyone claiming. -

title from the state.

§ 33. Lands expressly made inalien-
able by statute or constitution.
Lands of the state made inalienable
by statute or constitutional provisions
cannot be acquired by adverse posses-
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sion while the state holds title to
same.

Thus, in New York v Wilson & Co.
(1938) 278 NY 86, 15 NE2d 408, reh
den 278 NY 702, 16 NE24d 850, involv-
ing land below the high-water line of
the East River, the court held that
when property of the state or city is
made inalienable by statute, as had
been done in this case, title cannot be
obtained by adverse possession, citing
Hinkley v State (1922) 234 NY 309,
137 NE 599, which held that an ad-
jacent owner could not acquire title
to land under water, the Hudson River
in this case, by filling it up; and
Knickerbocker Ice Co. v Shultz (1889)
116 NY 382, 22 NE 564 (land between
high- and low-water mark of river).
The court stated that the theory upon
which this rule rests had been well
expressed in the following words:
“The whole theory of prescription de-
pends upon a supposed grant. No such
grant can be presumed where a grant
would be unlawful or contrary to law.
. Where no express grant can be
allowed, the law will not resort to the
fiction of an implied grant so as to
create a prescriptive right. If it
would, the whole policy of the pro-
hibitory statute might be subverted
by the supineness or willful fraud of
public officers, and the State deprived
of most important rights.”

By the express terms of a section of
the constitution providing that lands
of the state constituting the forest pre-
serve shall be forever kept as wild
forest lands, and shall not be leased,
sold, or exchanged, or be taken by any
corporation, public or private, nor the
timber thereon be sold, removed, or
destroyed, such lands were rendered
inalienable, and title thereto could not
be acquired by adverse possession as
against the state, the owner of such
lands. People v Douglass (1926) 217
App Div 328, 216 NYS 785.

In Galt. v Waianuhea- (1905) -16--
Hawaii 652, after referring to a stat-
ute taking the control of crown lands
out of the hands of the King and put-
ting it into the hands of erown land
commissioners, and further providing
that these lands “shall be henceforth
inalienable,” which was done for the

PSS
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purpose, among other reasons, of - Connecticut. — Goldman v Quad-

“maintaining the royal state and dig-
nity,” the court said thaf no clearer
language could be used to indicate
that such lands should not and could
not be disposed of, and that what
could not be disposed of could not be
taken away by adverse possession.

Attention is called to People v
Southern P. R. Co. (1915) 163 Cal 5317,
147 P 274, where it was held that title
to tidelands, withheld from sale by
the state, cannot be acquired by ad-
verse possession, and People v South-
ern P. R. Co. (1915) 169 Cat 537, 147
P 274, holding that a qualified title to
tidelands withheld from sale by the
state (that is, a title in fee, subject to
the easements of the public) cannot
be acquired by prescription.

IV. Municipalities

§ 34. Property held fer public use;
general rule of nonacquisition.

In the absence of legislation provid-
ing otherwise, the weight of authority
ig to the effect that property held by
a city in trust for public uge cannot
be acquired by adverse possession or
prescription.

Alabama.—Mobhile Transp. Co. v
Mobile (1900) 128 Ala 335, 30 So 645,
64 LRA 333, 86 Am St Rep 143, afid
187 US 479, 47 L ed 266, 23 S €t 170,
overruled on other grounds in Mobile
Dry Docks Co. v Mobile (1906) 146 Ala
198, 40 So 205, 38 LRA NS 822, 9 Ann
Cas 1229; Hughes v Tuscalcosa (1916)
197 Ala 592, 73 So 90. DBut sce Miller
v State (1863) 38 Ala 600, infra, § 52,

Califernia.—S8an Francisco Bd. of
Education v Martin ¢1891) 92 Cal 209,
28 P 798; San Francisco v Bradbury
{1891) 92 Cal 414, 28 P 803; Ames v
Jan Diego (1894) 101 €Cal 390, 36 P
1005; Home for Care of Inebriates v
San Franciscg (1898) 119 Cal 534, 51

P 950 Cimpher v Oakland (1912) 162

- Cak 87,121 P - 874, Patton v -Log -

Angeles (1915) 169 Cal 521, 147 P 141
Los Angeles v Anderson (1929) 206
Cal 662, 275 P 789; San Diego v
Cuyamaca Water Co. (1930) 208 €Cal
105, 287 P 475; Martin v Stockton
(1919) 3% Cal App 5562, I79 P 8%4. -

rato (1955) 142 Conn 398, 114 A24
887, 55 ALR24 549.

Illinois.—See Brown v Trustecs of
Schools (1906) 224 11l 184, 79 NE 579,
115 Am St Rep 146, 8 Ann Cas 96,
infra, § 57; Black v Chicago B. & Q. R.
Co. (1908) 237 Ilt 500, 86 NE 10651
Savoie v Dourbonnais (1950) 339 Il
App 551, 90 NE24d 6485.

Kansas.—Douglag’ County v Law-
rence (1918) 102 Kan 656, 171 P 610,

Louisiana.—Mayor v Magnon (1815)
4 Mart 2; New Orleans v Salmen Brick
& Lumber Co. (1914) 135 La 828, 68
S0 237.

New Jersey. — Reutler v Ramsin
(1917) 91 NJL 262, 102 A 351.

Oklalhoma.—Sce Merritt Independ-
ent School Dist. v Jones (1952) 207
Okla 376, 249 PZ2d 1007, infre, § 57.

Wyoming.—Holt v Cheyenne (1914}
22 Wyo 212, 137 P 876.

In San Francisco Bd. of Education
v Martin ¢I1891) 92 Cal 209, 28 P 799,
the counrt said: “In our opinion there
is nd reason for not applying the same
rule to property which is dedicated or
reserved to a public use, when the title
is held by the municipality, as is ap-
plicable when it is held by the state.

The same principles which prevent an

adverse possession from ripening inta
a title when the title to the property
belongs to the publiz, and is held for
public use, apply in the one case as
in the other. It is immaterial where
the title, that is, the' record title, is
held, whether by the state at large, on
by a county, or by some municipal de-
partment or other official body. There
can be no adverse holding of such land
which will deprive the public of the
right thereto, or give title to the ad-
verse claimant, or create a title by
virtue -of the statute of limitations.
This rule is universal in its applica-
tion to all property set apart or re«

served for public-use. and-the public

use for which it is appropriated is im-
material. TFhe same principles which
govern in the adverse holding’ of a
street, a public square, a.quay, a
wharf, a common, apply to the adverse
holding of a court-kouse, a jail, or
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gchool-house. The public is not to
loge its rights through the negligence
of its agents, mor because it has not
chosen to resist an encroachment by
one of its own number, whose duty
it was, as much as that of every other
¢citizen, to protect the state in its
rights.”

So,  while a municipal corporation
may part with its private, proprietary
rights through conveyances, or loge
them through prescription, adverse
possession, or by statute of limitation,
yet the great weight of authority is
‘that those rights, duties, and privi-
Jeges which are conferred or Imposed
apon a municipal corporation exclu-
gively for the public benefit ate not
ordinarily lost through nonuse, laches,
¢stoppel, or adverse possession, nor
are statutes of limitation applicable
thereto. Douglas County v Lawrence
{1918) 102 Kan 666, 171 P 610.

And in Black v Chicago B. & Q. R.
Co. (1908) 237 Il 500, 8 NE 1065,
there is a statemeént to the effect that
although the maxim of the common
law, “nullum tempus occurrit regi,”
extends to the state in its sovereign
capacity as to all governmental mat-
ters, and that no delay in resorting
to the remedy will bar the right, on
the other hand, the reason for the
maxim fails in the case of & minor
municipality holding the title of prop-
erty for purely local use, and, there-
fore, the exemption does not extend to
it. Title to the property involved in
‘this case was in the stafe in its sover-
eign capacity during the time defend-
ant claimed the statute of limitations
was running. .

* Notice also Savoie v Bourbonnais
- (1950) 339 Il App 551, 90 NE24d 645,
where the court said that although
it was recognized that municipal cor-

porations, as contrasted with state’

_and federal governments, may ‘he sub-
ject to the statute of limitations to the

same extent as private individuals, ..

“nevertheless they do enjoy immunity
in matters involving public rights.

§ 35. Specific  appliestions;
' lands and property. o

Public school property is public
property, and the law -of prescription

school
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is not applicable to the state of Louis-
iana, ot any of its subdivisions, where
public property is involved. Neiv
QOrleans v Salmen Brick & Lumber Co.
(1914) 135 La 828, 66 So 2317.

So, in New Orleans v Salmen Brick
& Lumber Co. (La) supra, it was held
that land bequeathed to the c¢ity for
educationdl purposes was a trust fund,
hors du commerce, not liable to seiz-
ure, inalienable, and not subject to
prescription. In this connection the
court said: “A better reason for its
not running against said property in
city is the great public policy of pre-
gserving public rights and property
from damage and loss through the
negligence of public officers. The ex-
ception from the effects of preserip-~
tive statutes is essential to the well-
being of the goverament of the state.
And we have held that the maxim ‘Nul-
lum tempus occurrit regi’ is not re-
stricted in its application to the state,
but that it applies to municipal cor-
porations as trustees of the rights of
the public.” :

Similarly, in Reuntler v Ramsin
(1917) 91 NJL 262, 102 A 351, it was
held that a grant of iand for the pur-
pose of erecting and building a school-
house thereon for the sccommodation
of the neighborhood was a grant or
dedication of land for a public and
not a private use, and in no way dif-
ferent from a grant or dedication of
land in a municipality for use hy the
public as a park, and, the grant being
for a public use, adverse possession

-could not be set up againgt the publie.

And in San Francisco Bd. of Edu-
cation v Martin (1891) 92 Cal 209, 28
P 799, an action for the recovery of
land claimed to have been reserved
ag a gchool lot, it was held that land
reserved by the city of San Francisco
for public purposes when it granted
all its right and claim ‘to Tands within
the corporate limits to parties in the
January 1, 1855, could not be divested
by adverse ‘'possession. The court ex-
pressly disapproved the view taken
in a few cases that only such public
property of ‘the city is exempt from
acquisition by adverse possession as
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is reserved for the entire public, like
streets, squares, or highways, in which
not only the people of the municipal-
ity, but those of the state at large,
have an interest.

§ 36. — Rights of city In river and
river lands.

In Mobile Transp. Co. v DMobile
(1500) 128 Ala 235, 30 So 643, 64 LRA
333, 86 Am St Rep 143, affd 187 U3
479, 47 L ed 266, 23 S Ct 170, overruled
on other grounds in Mohile Dry Docks
Co. v Mobile (1906) 146 Ala 198, 40
So 205, 3 LRA NS 822, 9 Ann Cas 1229,
an action in ejectment by the city to
recover certain real estate constitut-
ing the shore or part of Mobile River
below high-water mark, the title of
the city having been derived from the
state of Alabama, it was held that
there wag no error in rejecting the
defendant’s offered evidence of ad-
verse possession of the land in con-
troversy since the grant to the city,
inasmuch ag there can be no limita-
tion against a municipal corporation
as to property held for the public. The
words in the grant made the property
in question publiec.

In San Diego v Cuyamaca Water
Co. (1930) 209 Cal 105, 287 P 475, an
action instituted by a municipal cor-
poration to determine its title to cer-
tain rights in the waters of the San
Diego River, to the extent necessary
for the requirements of the city and
its inhabitants, in which the city, by
virtue of its incorporation and right
of succession, had become the succes-
sor to and owner of certain prior
preferential rights to the river with
which the Peublo of San Diego, as
established in the ycar 1834, had be-
come invested by virtue of its forma-
tion under the laws of Spain and
Mexico, the court said that it was
a general rule that no invasion of the
rights of property which are held by a
public or municipal corporation in per-
petual trust for public uses caf be
held sufficient to furnish the basis of
a defense based solely upon prescrip-
tion.

Aud in IIolt v Cheyenne (1914) 22
Wyo 212, 137 P 876, it was held that
an individual could not acquire title
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to the use of the waters of a creek
for irrigation purposes by adverse
user for a period of 24 years, as
against a city which had been awarded
the right to a certain number of cubic
feet per second of the water of such
stream for the use of its inhabitants,
the court approving the rule, sanc-
tioned by the great weight of author-
ity, that in the absence of any express
statutory provisions, municipal corpo-
rations with regard to lands held for
public use act in a sovereign capacity,
and title to such lands cannot be ac-
quired as against the municipality by
adverse possession. The court stated
that such rule was applicable herein,
for it might with equal propriety be
said that the city of Cheyenne, in the
matter of acquiring and holding the
right to the use of water for the bene-
fit of the whole public, acts as the
agent of the state in exercising, with-
in the provisions of its charter and
the statutory law, governmental fune-
tions and powers, and that securing
water sufficient not alone for its pres-
ent but also for its future inhabitants
wag within 1ts governmental powers.

And see also in this connection
Douglas County v Lawrence (1918)
102 Kan 636, 171 P 610, in which it
was held that adverse possession will
not run as against a city levee.

§ 37. — Tidelands, ~

In Patton v Los Angtles (1915) 169
Cal 521, 147 P 141, involving tideland
owned by the city in trust for the uses
set forth in the act of the legislature
granting said lands to the city, it was
held that title to the lands could not
be acquired by adverse possession.

And in Los Angeles v Anderson
(1929) 206 Cal 662, 275 P 789, where
the state granted, and the city (plain-
tiff herein) accepted, all the right,
title, and interest of the state in all
the tide and submerged lands wilhin
the city boundaries, in trust for cer-
tain enumerated uses and purposes,
such as that of public navigation and
commerce, the court applied the long-
settled doctrine in this jurisdiction
that property held by the state or any
political subdivision in trust for pub-
lic use cannot be gained by adverse
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possession, and the statute of limita-
tions does not apply to an action to
recover such property from one using
it for private purposes not consistent
with the public use. So the contention
of defendants that they had, by pre-
seription, obtained title to portions of
the controvertad strip of land was held
without merit.

Likewise, in Cimpher v Oakland
(1912) 162 Cal 87, 121 P 374, in which
plaintiff claimed title by preseription
to premises known as the Lake Mer-
ritt Boat House, which was an area 75
feet square of the waters of Lake Mer-
ritt, it being admitted on the trial that
the space in question was tideland sit-
uated upon a navigable estuary, and
over which the ordinary tides regular-
ly ebbed and flowed, the court held
that, this being the case, the property
was charged with a puablic trust for
the purposes of navigation and fishery,
and no title thereto could be obtained
by any private person by prescription.

§ 38. — Fire engine lot.

In San Francisco v Bradbury (1891)
92 Cal 414, 28 P 803, an action of
ejectment involving land which, it was
found, had been reserved for public
use as a fire engine lot, the court ap-
plied the rule that inasmuch as the
reservation was for a public use, the
title to the land remained in the pub-
lic, irrespective of the particular
municipal agency which was charged
with its custody and management, and
that an individual could not by mere
-adverse possession acquire any title
to such land, or invoke the aid of the
statute of limitations as a defense to
its recovery.

§ 39. — Drainage or flood control proj-

ect.

In Martin v Stockton (1919) 39 Cal
App 552, 179 P 894, an action to quiet
title to a parcel of land situated with-
in the boundaries or exterior lines of

. .a-drain or waterway usad by the de-

fendant city to drain a large portion
of its territory and to obviate the re-
current floods of winter seasons, the
drain being necessary to conserve the
publiec health and safety of a great
number of the residents of the city,
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it appeared that the city held the land
in which the drain was excavated in
defeasible fee, the instrument under
which it took title limiting the use of
the land to drainage purposes, and it
was held that plaintiff and his grant-
ors did pot, by using a portion of
such premises for a period exceeding
20 years, and erecting and maintain-
ing thereon a small building used as
a paint shop, acquire any rights
against the city. The court stated
that in some states the doctrine was
admitted that title to property de-
vaoted to a public use may he acquired
by adverse possession, but that in this
state no such principle prevailed, and
that whenever the subject had come
before the California courts for final
determination it had bheen decided that
no rights can thus be acquired in pub-
lic property, or property devoted to
a public use or owned by a municipal-
ity for public uses. ’

§ 40. — Land furnishing access to
river or waterway.

In Hughes v Tuscaloosa (1916) 197
Ala 592, 73 So 90, an ejectment suit
by a city against an individual, and
involving a parcel of land lying be-
tween subdivided lots and the river in
Tuscalogsa, part of a tract called the
“River -Margin,” it appeared that an
act of Congress yested in the corpo-
ration of the town.all the right and
title of the United States to certain
lots in the town, said lots having al-
ready been set apart for public uses
and designated in the plan of the
town as “Court Square,” “Market
Square,”  “Jail Lot,”  “Spring,”
“Church,” and “Burial Ground,” and
also vested “all of the right of the
United States to the tract between the
lots and the river at Tuscaloosa called
the ‘River Margin,’ and that called the
‘Pond,” and also of that called the
‘Common;’ on condition, however, that

the corporation shall not lease-or sell

any portion of the last mentioned
tracts, but that the same shall be ap-
propriated to the purpose for which
they were designated and set apart,
as well for the benefit of the inhabi-
tants of said town ag that of those re-
sorting to or visiting the same, and if
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the same, or any part thereof, be gp-
plied to any other purpose, that it re-
vert to the United States.” The court
said that by this act the title of the
Umted States to the “River ‘rLlrgm”
passed qut of the United States and ins
to the town of Tuscaloosa in trust for
the inhahitants of the town, and that a
disseisor could not, ag against the pub-
lje, acquire title thergto by adversg
‘possegsion. The court pointed out that,
the grant was for a publiec use or
purpase; that at the time of tha grant
the river at Tuscaloosa was the main
avenue of that town’s communication
Wlth the outsnie world, and that nq
doubt the pubhc purpose ta whigh its
margm was appropriated wasg the pur-
pose gommaqnly served hy public ri-
pariap rights, chiefly the right of ac-
cgss, and the right of the publie to
that use must rest ypon the same prin-
ciple as would its right ta tha use
of a public street granted upon hke
conditions,

And in Mayor v Magnon (1815, La)
4 Mart 2, a suit by the mayor of the
city of New Qrleans to compel defend-
ant to remove certain structures ‘used
in connection with his ship-repairing
business, from the ground between the
levee and the river, and which was
pubhc property, it was held that the
premises, - not being susceptlble of
alienation, could not be acquired by
prescr:ption

§ 41. — Home for inebriates; puhhc
building.

In Home for Care of Inehriates w
San Francisco (1898) 119 Cal 534, 51
R 950, an action hy a private corpora-
tion against the city and county of
San Franciseo to quiet title to a lot
of land of which the corporation had
been in possession sinece 1870, it was
held that where the lot in- question
had heen, by an ordinance enacted by
the city in 1868, reserved and dedi-
cated to public use by the city (out of

lands. .granted-to it by an-act-of Cons-

gress) for g “Home for Inehriates,” it
wag thereby withdrawn from com-
merce, and title thereto could not be
acquired by prescription.-

T.and held by a city in trust for the
gonera! public upon dedication to the
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public for use as a street, park, or for
a public building cannot be alienated
by the city, and the title of the public
thereto cannot be lost hy a possession
adverse to the city. Ames v San Diego
(1894) 101 Cal 390, 35 P 1005.

§ 42, Property not held for public use;
general rule permitting acquisi-
tjon.

The genera] rule is that land or
property of a municipality which is
not held for a public use and is as
alienable as land buongmg to a pr;-
vate mdlwdual or, in other words, is
held by ‘the c1ty in a proprietary or
businesg capac1ty, may be acquired by
adverse possessipn or prescription, in
the absence of statutoiry modifications
or enactments to the contrary.

California, — San Francisco +«
Straut (189Q) 84 Cal 124, 24 P 814;
Ames v San Diego (1894) 101 Cal 390,
35 P 1005; Santa Cruz v Southern Pac..
R. Co. (1919) 163 Cal 538, 136 P 362;
Richert v San Dlego (19;0) 109 Cal
App 548, 293 P 673

Connegticut. —Goldman v Quadrato
(1953) 142 Cpnn 898, 114 A2d 687, 58
ALR24d B48. ,

Idaho.—Robinson v Lemp (1916) 29
Idaho 661, 161 P 1024,

Nlinois.—Chicage v Middlebrooke
(1892) 143.711 265, 8% NE 457, Sea
also Brown v Trustees of Schools
(1908) 224 1IN 184 79 % "\Igl 579, 115 Am
St Rep 146, 8 Ann Cas 96, infra, § 57.

Louisiana.—New Orleans v balmen
Brick & Lumber Ce. (1914) 135 La
828, 66 So 937 Louisiana Highwayx
Com v Raksdale (1943, La App) 12
S024 631.

Michigan.~—See Schneider v Detroit
(1904) 135 Mich §70, 98 NW 258, and,
Cass Farm Co. v Detroit (19058) 139
Mich 318, 102 NW 948, both infra, § 43.

Oregon.—Ehell v Baker (1931) 137
QOr 427, 299 P 318. .

Texas.—Laredo v De Moreno (1916

Tex Civ App) 183 SW 827; Brown v

Fisher (1917, Tex Civ App) 193 SW
357, error dismd.

Thus, in Chicago v Middlebrocke
(1892) 143 111 265, 32 NE 457, an ac-
tion by an individual to remove a cloud
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from his title to certaih vacant lots,
in which the defendant city conteridéd
that the statute of limitatitms reguir<
ihg certain real actibng to be brought
within 7 years dffer possession taken
by deéfendant did hot apply, because
the property was held for publie use, it
was riuled that since the lots were not
uséd for a park, b street; or any othet
public purpose, #hd werk not piir-
chased with any special fund, or used
by the city for any purpose wh.ltevef
the city held the property in the $4me
way that 4n individdal would hold it,
subject to the same duties and liable
to the same obligations; in othér
words, the city was gubject, under thé
circumstances, to the hrnitatlon state
uté.

© And it Lohidimha Hifhway Corti; v
Réxsdale (1943, La App) 12 So2d 631,
the court observed that the fact that
a fhunicipal corpération is a éredture
of and in Some iéspécts the agent of
the state in the exércise of govern-
mental functions doés not elevdte it
to the same status as thé state with
respecﬁ to the #: mmg of prescription
‘dgainst it; and it was Held that a lot

owned by & municipality but which-

had never been dedicated to publi¢
use nor used by the public for over 4
half century and which had beern, to
all inteiits ahd purposes, abandoned
for public tse, took on the charactef
of alienability and became subject to
ownership by any method (1nc1uding
prescrlptlon) fixed by law. -

) Limitatioh statufes ru# agzimst
lands granted by the state to a city
which have not been dedicated or used
for streets or any other putpose by the
city. Laredo v De Moreno (1916, Tex
Civ App) 183 SW 827.

In a syllabus by the court in New
Orleans v Salmen Brick & Lumber Co.
(1914) 135 La 828, 66 So 287, it was
stated that rnummpdl property which,
though it belongs to the ¢corporation, ifs

not for the common usé 6f the inhabit-

ants but may be employed to their
advantage by the administratdrs of
its revenues, ig alienable and subject
to private ownership and thé laws of
prescription.

S0, in Néw Orleans v Salmen ﬁrlck

617
(48 40, 48]
& Liimber Co: (L&) supra, it was held
that property which wds bequeathéd
to a municipdl corporation unhder thé
dondition, prohounced invalid by the
court, that the property thould nevet
be dold but should be let to ternants
and the rents used for public purt
poses, was alienable; wasg subject to
private owrership, ahd could be acs
fiuired by preseription

§ 43, — Specific applications of rule,
The rule that title may be acquired
by adverse possesqmn as to land owned
by a city where it is held by the latter
for other than a public use was ap~
plied in Robinson v Lemp (1916) 29
Idaho 661, 161 P 1024, with respect to
lands entered by the mayor under the
townsite laws of the United States. |

In San Franmsco v Straut (1890) &4
Cal 124, 24 P 814, an action against
certain 1nd;v1duals by the city and
county of San Francisco to recover
certain land granted to the city by the
state pursuant to an act granting to
the ¢ity thé usé and occupation of
beach and water lots therein de-
scribed, with certain specified ekxcep~
’cmhs, for the period of 99 years, ivﬁ:h
a proviso that the city should pay in-
to the state tredsury, within 20 days
after their rece1pf: 25 per cent of all
moneys arising in any way frorn the
sale or other disposition of the prop-
erty, it was held that the title theréin
granted to the city could be extin-
guished by adverse possession, ‘inas-
much as the right of the city during
the term fixed was as absoluté a title
and as free from trust as that of any
otfier private proprletor The court *
said that the plovxso did not creafe a
trust in the city in favor of the state,
so far as the property itself was con-
cerned; that is to say, the estate
granted was not, by force of the pro-
viso, held in trust partly for the bene-
fit of the state.

And in Santa Cruz v Southern Pac
R. Co. %912) 163 Cal 538,136 P 362 -
it was held that land of thé city be-
tween the street and tide line, which
was proprietary land not dedicated to
public use, was subject to the ordinary
rules concerning title by prescription.
So; possession of ducl land by a rail-
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road company for more than 30 years,
under a claim of right, pursuant to
an ordinance granting a wharf fran-
chise, establishes title thereto by pre-
scription for the teim of the grant,
even if 1t is conceded that the ordi-
nance was invalid.

In regard to Mexican pueblo lands,
such as house lots, in which title to
the city hag been confirmed and patent
thereto issued by the United States,
and which lands are the subject of
alienation, the statute of limilations
applies in favor of an adverse posses-
sor, precisely the same asg if such land
had been acquired by the city by pur-
chase and for purposes of sale, or
for any other use not strictly munici-
pal. Ames v San Diego (1894) 101 Cal
390, 35 P 1005. See, to the same ef-
fect, Richert v San Diego (1930) 109
Cal App 548, 293 P 673, an action by
an individual against the city to quiet
title to certain pueblo lands within
the city limits.

Title by adverse possession can be
acquired as against a city, with re-
spect to a lot which, for more than 15
years after it obtained title thereto by
judgment foreclosing a tax lien, the
city never used or dsdicated to any
public purpose, allowing it to remain
a vacant lot in which the public was
given no beneficial rights to be en-
joyed presently or in the future, and
the city being at liberty to sell or dis-
pose of it at pleasure. Goldman v
Quadrato (1955) 142 Conn 398, 114 A
2d 687, 55 ALR2d 549, where it ap-
peared that during such period of 15
years or more the defendant exer-
cised various acts of ownership as to
such lot, under a claim of right. There
was, it was said, no decisive signif-
icance to the fact that the lot was
acquired by the city in performing its
governmental duty of collecting taxes,
the controlling factor being the use to
which the realty was put after its ac-
quisilion.

And in Schneider v Detroit (1904)
135 Mich 570, 98 NW 258, where the
city had bid in and purchased a lot
upon which improvement assessments
due it had not been paid, title to such
lot having vested in the municipality,
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it was held that adverse possession
thereof by an individual and her pred-
ecessors 1in title would give a good
title as against the city. The court
observed that the same rule was ap-
plied in Michigan to both city and
state lands, namely, that the statute
of limitationg.runs against the state
upon lands bid off to the state at a
tax sale, citing in this connection
Chamberlain v Ahrens (1884) 55 Mich
111, 20 NW 814, supra, § 31[al.

Also in Cass Farm Co, v Detroit
(1905) 139 Mich 318, 102 NW 818,
where a partnership association filed
its bill of complaint againat the city of
Detroit to quiet title to certain prem-
ises, alleging that it claimed title by
warranty deed dated March 22, 1898,
and that for more than 15 years prior
to the filing of the complaint, com-
plainant and its grantor had been in
open, notorious, adverse, and exclusive
possession of said premises, and had
paid taxes and assessments thereon,
and claimed title in fee simple to the
same, and that in August, 1889, the
premises in question were sold to the
city of Detroit for alleged default in
payment of a special assessment for
paving, and that the city treasurer had
threatened to issue a tax title on the
said property to some person to com-
plainant ynknown, the prayer of the
bill being that complainant’s title be
quieted, and that defendant city treas-
urer be restrained from issuing the
tax title, as threatened, the court up-
held the overruling of a demurrer to
the bhill. The city claimed that the
case was distinguishable from that of
Schneider v Detroit (1904) 135 Mich
570, 98 NW 258, supra. for the reason
that in the latter case it appeared that
complainant had no knowledge of de-
fendant’s lien or title and that in the
case at bar the bill of complaint con-
tained no averment that such was the
fact; however, the court in the case
at bar held that whether the claim of
defendant was known to complainant
or not could make no difference, inas-
much as adverse possession, in order
to be invoked as a basis of title, must
necessarily be exclusive, and hostile as
to all claimants, whether known or un-
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known. So the cases were held to be
not distinguishable. This case ap-
parently holds that a city’s tax title
may be extinguished by adverse pos-
session.

In Brown v Fisher (1917, Tex Civ
App) 183 SW 357, a suit between indi-
viduals, defendant claimed title by ad-
verse possession under the 10-year
limitation statute, and plaintiff con-
tended that for a portion of the statu-
tory period the land belonged to a city
and that title to land belonging to a
city or town could not be acquired by
adverse possession, it was held that
under the circumstances of the case
limitations did run against the city in
favor of defendant, where it appeared
that the land in controversy, which
was wild thicket land at the time de~
fendant entered thereon, was not in
actual possession of anyone, and had
no Improvements of any character
upon it, and was never used or ever
intended to be used by the city for any
public purpose whatever; thus, the
city did not come within the purview
of a statute providing: “The right of
the state shall not be barred by any
of the provisions of this chapter, nor
shall any person ever acquired, by
occupancy or adverse possession. any
right or title to any part or portion of
any road, street, sidewalk or grounds
which belong to any town, city or
county, or which have been donated or
dedicated for public use to any such
town, city or county by the owner
thereof, or which had been laid out or
dedicated in any manner to public use
in any town, city or county in this
state.”

Generally as to effect, ete., of statu-
tory provisions, see § 45, infra.

In Ebell v Baker (1931) 137 Or 427,
299 P 318, it wasg held that tha statute
of limitations runs against the city in
its proprietary or business capacity,
and- that-a-city--could lose its water
rights by adverse possession and user
by another, amounting to prescription.
the court stating in this connection
that to provide a water system is not
governmental or legislative in char-
acter, but strictly proprietary, and a
city engaged in the prosecufion of
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such an improvement and selling water
for gain is subject to the same liabili-
ties as a private person.

§ 44. View that property, even though
dedicated to public use, is subject
to limitation statutes.

A few jurisdictions appear to sup-
port the view, with varying degrees
of definiteness, that limitations will
run against a municipal corporation
whether the property in question was
held for a public use or not.

“In Cincinnati v First Presby. Church
(1838) 8 Ohio 298, 32 Am Dec 718,
where the proprietors of the city of
Cincinnati at the time of originally
laying out the grounds for a town, set
apart the ground in controversy for a
public use, designating the lots, on the
map, with red ink, and indorsing a note
in the words: “The town lots given
for public uses are numbered and
painted with red ink,” and it appeared
that the first settlors erected their
first church on a part of these grounds,
and continued to occupy them from
that period, 1790, to the commence-
ment of the present suit, and it fur-
ther appeared that ag early as 1807,
the First Presbyterian Church was in-
corporated, and from that time exer-
cised exclusive ownership over the
grounds in respect to the graveyard,
and other appurteaances, and it ap-
peared that the defendants claimed the
protection of the statute of limita-
tions, but that the trial court instruct-
ed the jury that the statute did not
run against the claim of a town or
city to property dedicated for public
uses, and the error of this instruction
was one of the grounds alleged for a
new trial, the appellate court, in grant-
ing a new trial and in holding that the
statute of limitations ran against the
city, observed that the immunity ex-
tended under the principle that the
sovereign power of a state ig not bound

by statutes of limitation; -withoutex=

‘press words, seemed to be an attribute

of sovereignty only, and predicated on
the necessity of preserving against
negligence or cupidity those rights
which the state had acquired or re-
tained, and that none of the reasons
for the exemption applied with much



620

[88 44, 45}
force to municipal corporations. The
court remarked: “The law i1mposes
upon them the duty of defending the
interests which they are created to
hold, and has conferred every power
necessary to this end. When the prop-
erty 13 their own, the statute has been
always held as binding; when their
land, or franchises are of public char-
acter, the public which they represent,
are prncipally membeis of their own
body, sufficiently vigilant to watch
their own interests, and sufficiently
powerful to defend them. The rights
of the corporation, therefore, seem
well enough protected without invad-
ing the letter of the slatute. And the
very loose and indefinite character of
some of these rights renders the pro-
tection of the law peculiarly necessary
for the security of occupants.”

See also in this connection Hart v
Sternberg (1943) 205 Ark 929, 171
SW2d 475, infra, § 56, and Thompson
v Morris (1951) 218 Ark 542, 237 8W2d
473, 24 ALR24d 627, infra, § 57.

8§ 45. Applicability, construction, and
effect of statutory and constitu-
tional provisions.

[a] Legislation exempting from opera-
tion of limitation statutes proper-
ty appropriated to public use, or
rendering such property inalien-
able,

In dome instances the courts have
held applicable to the facts of the
particular case statutes exempting
property devoted to public purposes of
the city, or owned by the latter,
from the operation of limitation stat-
utes,

After stating that a public wharf on
a navigable stream connected, as 1n
the case at bar, with public streets
was in a sense an extension of such
streets and was in the eye of the law
a public highway, that the right of the
public to the common use of it was
similar to the public’s right to use
streets, and that, in a very just sense,
the rights of the city in, and its duty
toward it, were akin Lo the city’s rights
and duties in respect of 1its public
stieets, the court in Hafner Mfg. Co.
v St. Louis (1914) 262 Mo 621, 172
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SW 28, was of the opinion that no
possession by a manufacturing com-
pany of the public wharf, however
long continued, could ripen into title
by limitations, 1n view of a statute
reading: “Nothing contained in any
Statute of Limitation shall extend to
any lands given, granted, sequestered
or appropriated”to any public, pious or
charitable use, or to any lands belong-
ing to this State.”

And in Bach Brick Co. v Chicago
(1929) 335 Il 101, 166 NE 495, 1t was
held that a statutory provision that
every person in the actual possession
of land under elaim and color of title
made in good faith, who should for 7
successive years continue in such pos-
session and pay all taxes legally as-
sessed on the land, should be held to
be its legal owner to the extent and
according to the purport of this paper
title, was not applicable to a strip of
land which the city, by condemnation
proceedings, acquired for the purpose
of constructing a public sewer there-
on, in view of another section of the
same statute expressly providing that
the aforementioned section should not
extend to lands held for any public
purpose.

In Vernon Compresg Co. v Wright
(1955, Tex Civ App) 284 SW2d 168,
where a city held title to certain lots
under sale’of such property for taxes,
1t was held that no_one could claim
title by Iimitation against the rights
of the city, in view of a statute pro-
viding: “The right of the State shall
not be barred by any of the provisions
of this Title, nor shall any person ever
acquire, by occupancy or advirse pos-
session, any right or title to any part
or portion of any road, street, alley,
gidewalk, or grounds which belong to
any town, city, or county, or which
have been donated or dedicated for
public use to any such town, cily, or
county by the owner thereof, or which
had been laid out or dedicated in any
manner to public use 1n any town, city,
or county in thig State.”

Constitutional or statutory provi-
sions in some jurisdictions expressly
render property used for public pur-
posea inalienable and therefore not
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subject to
possession.

Since the year 1873 the water front

of the city of New York has been
inalienable (as provided by chapter
285, §102, Laws of 1873, now § 71 of
the Greater New York Charter), and
sinea that year no title by adverse
possession may be had against the
city as to any portion of its water
front. Re Piers 0ld Nos. 8-11 (19206)
228 NY 140, 126 NE 809, aifg 138 App
Div 960, 176 NYS 917: Re East River
Drive, Borough of Manhattan (1938)
159 Misc 741, 289 NYS 433, affd Re
Klingenbeck, 259 App Div 1007, 21
NYS2d 507, app den 260 App Div 847,
23 NYS2d 203.
- In New York v Wilson & Co, (1938)
278 NY 88, 15 NE2d 408, reh den 278
NY 702, 16 NE24d 850, an actipn in
ejectment brought by the city of New
York, in which the city alleged that it
was the owner in fee simple and en-
titled to immediate possession of all
the property within the plot bounded
by 45th Street, 46th Street, First
Avenue and East River to the extent
that it lay off shore of the original
high-water line of the East River, the
properties specifically involved being
covered by substantial brick buildings
used by defendant for slaughtering
and dressing meat, and by a pier bulk-
head and platform along the water, it
wag held that the city had title to the
land under water claimed by it, and
that title thereto could not .be ac-
quired as against the city by adverse
possession, inasmuch as sich land was
inalienable in view of chapter 574 of
the Laws of 1871} indicating the pur-
pose of the legislature to make the
property of the city ‘constituting its
water front inalienable, and in view of
chapter 835 of the Laws of 1873 pro-
viding that the Commissioners of the
sinking fund might sell any c1ty prop-
erty “except wharves and piers.”

Title to tidehnds w1thhe1d from snle

acquisition by adverse
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by provision of the state constitution
cannot be acquired by adverse posses-
sion. Oakland v Wheeler (1017) 34
Cal App 442, 168 P 23, error dismd
254 US 659, 65 L ed 462, 41 S Ct 5. So,
where defendants and their predeces-
sors in ownership of water-front
property, granted to the city under an
act of legislature incorporating it as
such, and located on the OQakland
water front of San Francisco Bay, ex-
ercised from 1852 to 1889 certain
wharfing-out privileges granted by the
town of Oakland, but in 1879 the land
in question (land below low tide om
which the wharf stood) was with-
drawn from sale by the state constitu-
tion, defendants could not acquire title
thereto by adverse possession. Oak-
land v Wheeler (Cal) supra.

See in this connection Brown v
Fisher (1917, Tex Civ App) 193 SW
357, supra, §43, where a statute ex-
empting municipal property from the
normal effect of an adverse holding
was held inapplicable to land not held
for public purposes.

[b] Statutes relating to collection of
taxes, or to property held under
tax deed.

In Kason v David (1950, Tex Civ
App) 232 3W2d 427, error ref n r e,
the court was of the opinion that stat-
utes excepting suits for collection of
taxes by a city from the operation of
the statutes of limitation indicated an
intention that the city’s power to col-
lect the tax was not to be defeated,
and.that in order to effectuate this
intention and preserve the city’s power
ta collect taxes, the property bought by
the city at the sale under tax judgment
and subsequently held by the city for
resale in, order to collect the taxes
which this property represented must
be excepted from the operation of a
statute (Art 5510 of Vernon’s: Civ
Stat), providing, in part, that “any
person who hag a right of action for
the recovery of lands, tenements or

5. Chapter 574 of the Laws of 1871
suthorizes the Department of Docks
to lease the city’s water front only for
a period of 10 years, and specifically
provides that the terms “property” and
“wharf- property,” whenever, used

therein, shall be taken to mean nof
only all wharves, piers, docks, bulk-
heads, slips, and basins. but the land
beneath the same, and all rights, priv-
ileges, and easemants thereto.

0
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hereditaments against another having
eaceable and adverse possession

thereof, cultivating, using or enjoying
the same, shall institute his suit there-
for within ten years next after his
cause of action shall have accrued,
and not afterward.”

On the other hand, in Helena v
Horner (1893) 58 Ark 151, 23 SW 966,
an action of ejectment brought by a
city for certain lots deeded to it by an
individual, in which the answer
pleaded 2 years’ adverse possession
under a tax deed executed by the com-
missioner of state lands conveying the
lots in controversy, which lots the
state had acquired by forfeiture and
sale for the nonpayment of taxes, it
was held that a demurrer to the an-
swer was properly overruled, inas-
much as defendant could avail himself
as against the municipality of a stat-
ute the purpose of which was to quiet
title of those who held or might hold
under a deed from the state of for-
feited lands, after 2 years’ adverse
possession: in other words the defend-
ant could avail himself of the statute
bar, as against a municipal corpora-
tion.

[e] Applicability to city of statutory
or constitutional provisions ex-
empting state or “people” from
limitation statute.

In Timpson v New York (1896) 5
App Div 424, 39 NYS 248, it was held
that litle to land under water in the
Hudson River, wilh the rights of
wharfage and cranage appurtenant
thereto, could, in the absence of stat-
utory restrictions, be acquired by ad-
verse possession and prescription
against the city of New York, in view
of a section of the code expressly pro-
viding that “an action to recover real
properly or the possession thereof can-
not be maintained by a party other
than the people.” unless there has been
seisin within 20 years, the court point-
ing out that the city was certainly a
“party other than the people”; thus,
the conclusion of the court was that
there was nothing to prevent plaintiffs
from acquiring title by adverse user to
the bulkhead and wharfage rights for
which they sued.
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In New Orleans v Salmen Brick &
Lumber Co. (1914) 135 La 328, 66 So
237, it was stated in syllabi by the
court that a constitutional provision
that prescription shall not run against
the state does not refer to municipal
corporations; that by an e<press pro-
vision of the code prescription rung
agamst all persons unless they are
included in some exception established
by law, and that the only exception
established by law in favor of munici-
pal corporations is that municipal
property which is dedicated to the
public use is not alienable and not

subject to private ownership, and
therefore cannot be acquired by
prescription.

See also in this connection School
Directors v Goerges (1872) 50 Mo 194,
infra, § 53.

[d] Statutes expressly making limita-
tion statute applicable to munici-
pal corporation.

In St. Paul v Chicago, M. & St P. R.
Co. (1891) 45 Minn 387, 48 NW 17,
followed in St. Paul, M. & M. R. Co.
v Minneapolis (1891) 45 Minn 400, 48
NW 22, an action involving land used
as a public levee and as to which de-
fendant claimed to have acquired title
by adverse possession, the court held
that the defense of adverse possession
or the statute of limitations was avail-
able as against the city with respect
to the land in question, in view of a
statute providing that “the limitations
prescribed in this chapter for the com-
mencement of actions shall apply to
the same actions when brought in the
name of the siate, or in the name of
any officer, or otherwise, for the bene-
fit of the state, in the same manner as
to actions brought by citizens,” and in
view of a subsequent statute provid-
ing that *“all the provisions of this
title, as to the time of the commence-
ment of civil actions, shall apply to
municipal and all other corporations
with like power and effect as the same
applies to natural persons.” The court
pointed out that the first statute quoted
would clearly cover the case of an
action by a municipal corporation as
an agency of the state. In this connec-
tion the court observed: “There is no
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distinction suggested,. in either of
these  statutes, between actions
brought as ‘sovereign’ or in a govern-
mental capacity, and those brought as
‘proprietary’ or such as a private per-
son might bring for the same or a
similar purpose. To hold that it was
the intention to make or preserve such
a distinction, so as to exclude from the
operation of the statutes any actions,
in whatever capacity the right in-
volved may be claimed, would be ap-
plying a strict rule of construction,
contrary to the rule that statutes of
limitation, being statutes of repose,
are to be liberally construed so as to
effectuate the intention of the legisla-
ture. The considerations of
policy and justice, furnishing the rea-
sons for limiting the times within
which actions may be brought by pri-
vate persons, apply with equal force to
the bringing of actions by the state or
a municipal corporation; with equal
force when brought to assert what is
denominated a ‘sovereign’ right, —that
is, a right which the state alone, or
some of its governmental agencies,
can possess,—as when brought to as-
sert a right such as a private person
may possess. The legislature recog-
nized this in passing the statutes we
have quoted. Those statutes settled
the question that in all actions, or
proceedings in the nature of actions,
by the state or municipal corporations,
the limitation prescribed for similar or
analogous actions by private persons
shall apply.”

[e] “Easement” within meaning of
statute exempting such from
operation of limitation statute.

In Franklin v St. Mary’s Roman
Catholic Church (1920) 188 Ky 161,
221 SW 503, it was held that a cemetery
owned in fee simple by a city was not
an “easement” within the meaning of

_a statute providing that the statute of ..

limitations shall not begin to run
against a town or city in respect to
actions for the recovery ‘“of any
street, alley or other public easement,
or any part of either, or the use there-
of”; so, a Catholic church could ac-
quire title by adverse possession to a

portion of a municipal cemetery which
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had been set aside by the municipality
ag a burial ground for Catholics.

Y. Counties

§ 16. Rule that property devoted to
public yse cannof be acquired.

Although the cases are not entirely
in accord on this point, the majority
either expressly hold or strongly inti-
mate that property of a county which
is devoted to public use cannot be
acquired by adverse possession or
prescription.

California.—Yolo County v Barney
(1889) 79 Cal 375, 21 P 833, 12 Am St
Rep 152; People ex rel. Harbor Comrs.
v Kerber (1908) 152 Cal 731, 93 P 878,
125 Am St Rep 93; Sixth Dist. Agricul-
tural Asso. v Wright (1908) 154 Cal
119, 97 P 144. See also San Francisco
Bd. of Education v Martin (1891) 92
Cal 209, 28 P 799, supra, § 34.

Illinois. — Piatt County v Goodell
(1880) 97 111 84; Hammond v Shepard
(1900) 186 Ill 235, 57 NE 867, 78 Am
St Rep 274; Gerbracht v Lake County
(1927) 328 11l 399, 160 NE 1; People
ex rel. Carlstrom v Haich (1939) a50
I11 586, 183 NE 610.

Indiana.—Bedford v Willard (1893)
133 Ind 562, 33 NE 2368, 36 Am St Rep
563, followed in Bedford v Green
(1893) 133 Ind 700, 33 NE 369.

Mississippi. — Bay S8t. Louis v
Hancock County (1902) 80 Miss 364,
32 So 54: Warren County v Lamkin
(1908) 93 Miss 123, 46 So 497, 22 LRA
NS 620. But see Brown v Issaquena
County (1876) 54 Miss 230 [mi‘ra.
§47]. -

Missouri. ~— Dunklin County v

‘Chouteau (1894) 120 Mo 577, 25 SW

553; Nall v Conover (1809) 223 Mo
477, 122 SW 1039: Truitt v Bender
(1917, Mo) 193 SW 838; Reynolds v
Rllison (1920, Mo) 225 SW 948,

Texas.—Hardin County v Nona Mills _
Co. (1908, Tex Civ App) 112 SW 822;
Colorado County v Travis County
(1915, Tex Civ App) 176 SW 845;
Jackson v Nacogdoches County (1945,
Tex Civ App) 188 Sw2d 237.

West Virginia.—Foley v Doddridge
County Ct. (1903) 54 W Va 16, 46 SE
246,
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Property of a county or municipal
depariment or other official body whiek
is devoted to public use cannot be ac-
quired by prescription founded upon
adverse possession for the period pre-
sceribed by the statute of limitations.
People ex rel. Harbor Comrs. v Kerber
¢1908y 152 Cal 731, 93 P 873, 125 Am
3t Rep 93: Sixth Dist. Agricultural
Asso. v Wright (1908) 154 Cal 119, 97
P 144,

Counties, being subdivisions of the
state, seeking to enforce a right in
which the state sovereignty has an in-
terest, adverse or limitation possession
i3 not available againsft either the
legal or equitable title to Jand granted
to counties for educational purposes,
this doctrine of exemption resting
upon the theory that, in a representa-
tive government where the people do
not and cannot act in a. body, where
their power is delegated fo others and
must of necessity be exercised by
them, if exercised at all. no time runs
against the government. Jackson ¥
Macogdaches County (1845, Tex Civ
App) 188 SW2d 237. It was further
said in this case: “There is a distine-
tion as to the application of the law
that general limitation statutes are
available in actions brought by munie-
Ipalities, counties and other govern-
mental subdivisions based upon ‘pri-
vate’ or ‘proprietary” rights. and those
based upon ‘public’ or ‘governmental’
righfs; accordingly, in absence of spe-
cific provisions in the statutes, actions
involving so-called ‘private’ or ‘propri«
etary’ rights, as opposed to ‘public’ or
‘governmental’ rights, municipalities
and other governmental subdivisions
are not exempted from the operation
of general statutes of limitation; but,
in actions involving the public and
pertaining purely to governmental af«
fairsg, in which the political subdivi-
sion represents the public at large, or
--the-state; in- favor of sovereignfy af-

fairs, the general stafutes of hmltatmn‘ .

do mot operate as a bar.”

8 47. — Applicability and applications
in particular situationsi:

In Jacksen v Nacogdochss County

(1945, Tex Civ App) 188 Sw2ad 237,
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an action instituted by & county for
itself and for thé use and benefit of the
county public¢ school system for title
and possession of 187 acres of land
granted by the state fo the county for
and in behalf of its public schools, it
wad held that the suit was not barred
by Hmifation, the court saying that it
wag gettled law in Texas that fitle to
state lands cantot be acquired by ad-

verse possassiom, nor can if be so ac-

quired against a political subdivision
of the state dedicated under the con-
stitution to the furtherance of public
rights and dufies. It was pointed out
that the state constifution declares
that countieg hold their s¢hool lands in
trust for theit public schools and ard
trustees of the sfate to protect the
Iands 'and funds of which they havé
control for the purposes of the trust,
and that title to the public school landd
vests in the trustfees for educational
purposes; hence suits fo protect and
recover thé trust are in effect but suits
for and in behalf of the public and in

furtherance of the governmental
poliey.
" Likewise, in Colorado County v

Travis County (1915, Tex Civ App) 176
SW 845, a suit by a county against two
other counties and various individuals,
involving the location of the school
Yands of said counties, it was held that
adverse possession~wauld not run
against the county inksmuch as such
lands and the proceeds therefrom. are
expressly held in frust for the benefit
of the public schools, the county being
an agent of the state for educational
purposes, and Hrritation statutes being
inoperative against the state,

In Yolo County v Barney (1889) 79
Cal 375, 21 P 833, 12 Am St Rep 152,
an sction to quiet & county’s title to
4 piece of land to which deferndant
claitmed title by continuous adversd
possession for more than 5 years Be-

-fore the tommencement of the actions

a judgment guieting plaintiff's title to
the land as against defendant was af-
firmed on the ground that the land was
dedicated to a public use and could
not be smnbjected to the operation of
the statute of limitations. It appeared
that the land: wael purchased by thed
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county for the purpose of erecting
thereon a county hospltal, and using
the land for purposes connected there-
with, and it also appeaied that the
hospital had been established thereon
for about 8 years when defendant’d
giantois took possession of and fenced
off the portion of the land in contrd-
versy, and defendant’s possession by
Hciself, or grantors, had been suted
that time, for about 15 years, peace-
able and continuous, although thd
hospital was not removed from the
Tand until within about a year of the
instifution of this action. The court
gaid that 1l saw no reason to declare
that the dedication was incomplete be-
cause the county may have the power
giver by statute afterward to discon-
tinue the use and apply the land to
another public use, or to sell 1t in =z
statutory and Limifed way.

And in Bay St. Lounis v Hancock
County (1902) 80 Miss 364, 32 So 54,
an action by a county against a cily
for possession of a room 1n the county
courthouse, which the city was using
ag a city hall, in which action the city
set up the 10-year statute of hmta-
tions as a bar to plaintiff’s recovery,
the court, in affiming a judgment in
favor of plaintiff, pointed out that.
antecedently to the constitution of
1890, the law was that statutes of lim-
itation ran against couniies and munic-
ipal corporations, but even then this
was frue only as to property they did
not hold for use for public or govern-
mental purposes.

But compare Brown v Issaquena
County (1876) 54 Miss 230, an action
i ejeetment by ihe board of school
directors of a county for the recovery
of school land, as to which defendant
claimed title through mesne convey-
4nces fiom one who entered upon the
land 28 yeais before the institution of
this suif, and in which the court held
that 1f the title was regardéd as vested
{n the county, or in any of the officers
or boards thereof, the statute of limi-
tations would run against thent; and if
the Lille be regarded as vested in the
state the action was equally barred,
sinee more than 15 years intervenecd

[55 ALR2d]—40
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between the adoption of the provisiod
applying the statute of limitations td
the state and the bringing of this suil.

In Foley v Doddiidge County Ct.

(1903) 54 W Va 16, 16 SE 246, 1f was
stated in the syllabus by the court that
no title by adverse posscssion can be
acquired m land owned by a county
and used for public use for the site of
& courthouse or other public buildings.
The court observed that both a strect
aftd a courthouse lot are held 1n trust
for public use, and no other purpose
whatever, by 4 {own and county couri,
and that they are not 1n suclt caseg pri-
vate property owners, the counfy court
having legal title it is true, but solely
for governmental purposes.

+

Inferential support, at least, for the
rule stated above (§ 46) may, it would
seem, he deduced from cases set out
below in which it was held that the
land 1n question, held by the county,
wag subject to limitation statutes and
could he acquired by adverse posses-
sion or presceriplion, where it was not
held for public puiposes,

For example, m Nall v Conover
(1909) 223 Mo 477, 122 SW 1039, il
was held that the statute of hmitatiorrs
would run against the couniy and that
an ndiwvidual could aequire title by
adverse possesgion against a county to
swamplands, the court 1y this conned-
tion quoting from DRunklin County ¥
Chouteau (1894) 120 Mo 577, 25 SW
553, where 11 wag sdid: “Distinctiod
must also he made belween properily
held for strictly publi¢ purposes, as fo?
streets, parks, commons and the like,
and property held by the corporation
in its private character.”

And ip Piatt Counfy v Goodelk
(1830) 97 Il 84, it was held that title
of swamplands belonging to a county,
whith werd not held for public use or
trust, and which the county might at
pledsure gell and convey withoul any
breach of duty, ¢ould be defeated by
possession and payment of taxes under
color of tille made 1n good faith, for a
period of 7 years, in the same manner
as 1f they belonged to an individual
The eourt pointed out that the public
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generally had no interest in the land in
commmon with the citizens and tax-
payerg of the county in question, and
that the right of the county to the tract
of land 1n controversy was not of that
public character as exempted 1t from
the operation of the limitation statute.
The court conceded that in all matters
involving strictly public rights, munie-
ipal corporations are not subject to
the limitation laws as such,

Title to lands in a counly which ob-
tained title to said lands by wvirtue of
the Swamp Land Act of the United
States of 1850, by which act the lands
were ceded to Illinois, and which, by
an act of the Illinois legislature, were
ceded to the county, may be acquired
against the county by prescription, as
the statute of limitations runs against
the county in favor of the party hold-
ing swamplands adversely against it.
Gerbracht v Lake County (1927) 328
Il 399, 160 NE 1.

For other cases holding that swamp-
lands of a county are subject to ad-
verse possession or prescription, see
People ex rel. Carlstrom v Hatch
(1932) 350 I11 586, 183 NE 610; Truitt
v Bender (1917, Mo) 193 SW 838;
Reynolds v Ellison (1920, Mo) 225 SW
948,

In Hammond v Shepard (1900) 186
111 235, 57 NE 867, 78 Am St Rep 274,
it was held that one could acquire title
by adverse possession to an island in
a lake as against a county which did
not hold it for a public use, and which
the county could sell, and use the pro-
ceeds for a lawful purpose.

Also, in Warren County v Lamkin
(1908) 93 Miss 123, 46 So 497, 22 LRA
NS 920, an action of ejectment by a
county for a small portion of land in-
cluded within a larger tract purchased
by the county for jail purposes, but all
of which was not used for such pur-
pose, and in which case the court ex-
pressly stated that the question pre-
sentéd was whether a statute of limi-
tations applies against the county,
arising out of the adverse possession
of land, it was held that in the absence
of a constitutional or stalutory provi-
aion to the contrary, the statute of lim-
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itations will run in favor of one who
takes possession of a part of a parcel
of land purchased by a county for jail
purposes, which was not needed for
such use, and was deeded to him by a
void conveyance by the county author-
ities. The court remarked: “It is ap-
parent on casual examination that, if
between private persons, recovery in
this case would be impossible. But a
slice of sovereignty in the shape of a
county as plaintiff erects itself here,
and, while there can be no criticism
of the authorities in trying to recover
what may be legally public property,
still courts will be disposed, if they
can, to apply the same rules that the
law applies as between the humblest
and most pretentious private citizens,
This is incumbent on us, and excep-
tiong in favor of sovereignty in mat-
ters of property on the application of
the statute of limitations must have,
of course, strict construction as against
the sovereignty. The doctrine, nullum
tempus occurrit regi, in its enlarged
scope, is the invention and one of the
instruments of despotism, and has no
place in free countries, if it be at-
tempted to go beyond the point of ap-
plication strictly to holdings for the
public user by the people, such as
streets, parks, necessary grounds for
courthoyses, jails, public hospitals,
etc.” The court stated that the fact
that the county sold the lease of this
property for 99 years, and conveyed
it with warranty of title, ought to be
of great force in compelling the con-
clusion that it was not dedicated fo
public uses, so as to avoid the statute.
The court further noted that if it was
assumed that the whole lot was bought
for jail purposes, it did not absolutely
follow that it all could be used for
those purposes; that on the contrary,
it was manifest that the county had
all it wanted for jail purposes, and
that much of it was so occupied, and
the remainder, in the opinion of the
court, was subject to be held adverse-
ly, so that title might be acquired by
adverse possession for the proper time.

So too, in ITardin County v Nona
Mills Co. (1908, Tex Civ App) 112 SW

[55 ALR2d]
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822, a suit by a county against a pri-
vate corporation to recover certain
land which had been patented by the
state to the county for public purposes,
donated under authority of law for
the purpose of a public courthouse, but
which was never used for or dedicated
to public purposes, it was held that
defendant was entitled to recover on
the 10 years’ limitation statute, having
been in actual, exclusive, and contin-
uous possession and use of the prem-
ises, claiming and enjoying them for
13 years, and, besides, paying taxes
all the time on the land and having
improvements thereon, inasmuch as,
under the circumstances, the land was
surplus and private land belonging to
the county, and never used for or dedi-
cated to public purposes.

In Bedford v Willard (1893) 133 Ind
562, 33 NE 368, 36 Am St Rep 563,
followed in Bedford v Green (1893) 133
Ind 700, 33 NE 369, land which was
conveyed to a county by an individual
wasg platted to streets, alleys, squares.
and lots; but, giving all these full
width, there remained a strip on the
south side of the plat, and off the south
side of the tract a strip 32 feet in
width was enclosed by plaintiff and
his grantor and possessed by them
continuously and uninterruptedly for
a period of 30 years prior to March,
1890, and prior to the commencement
of the present action, which was one
to recover possession of, and quiet title
to, such strip. Inthe month mentioned
a city to whom the county had con-
veyed the strip ordered that the latter
be opened, but the court held, that the
statute of limitations ran as to the
strip in question, against both the
county and ecity, and that plaintiff
gained title in fee by possession there-
of, inasmuch as the strip was not dedi-
cated to the use of the public, but was
held by the county and city in a private
capacity, subject to being sold to an
individual purchaser.

§ 48. View that adverse possession or
prescription will run against coun-
ty.

. In a few jurisdictions it has been

held that the maxim “nullum tempus
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occurrit reipublicae” does not apply to
a county.

So, in Williams v First Presby. Soc.
(1853) 1 Ohio St 478, it was held that
the right of a county or town to prop-
erty dedicated to public uses may be
lost by adverse possesaion. In this
connection tha court said that it did
not, of course, speak of easements be-
longing to the state; but, as ‘against
counties, cities, and towns, the statute
of limitations runs as it does against
individuals.

And in Oxford Twp. v Columbia

(1882) 38 Ohio St 87, an action by an

Ohio township to recover possession
of a tract of land as to which the
President of the United States had is-
sued, in 1841, a patent granting said
lands “unto the trustees of the town-
ship of Oxford and the county of But-
ler, in the state of Ohio, for the use
of schools,” and which defendant and
his predecessors had held by adverse
possession beginning in 1852, and ex-
tending for 21 years or more, preced-
ing the institution of this action, the
court, although conceding that the
maxim “nullum tempus occurrit regi”
was applicable to the general and state
governments, held that the maxim did
not apply to the action in the case at
bar by the trustees of the township to
recover the lands in question. The
court observed that it was aware that
there were decisions to the contrary in
other jurisdictions, but that it ap-
proved the rule laid down in Cincin-
nati v First Presby. Church (183%) 8
Ohio 298, 32 Am Dec 718, supra, § 44,
to the effect that the maxim ‘“nullum
tempus occurrit regi” did not apply
where a city prosecuted an action of
ejectment to recover possession of lots
dedicated to public use, the defendants
in the action having been in adverse
possession of the lots for more than 21
years.

Also, in Evans v Erie County (1870)
66 Pa 222, it was held that after the

" title of the commionivealth to a sectici

of land owned by it was divested by
an act of the legislature granting such
land to a county, reserving 100 acres,
to be selected by the county commis-
sioners, for a poorhouse, and the selec-
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tion was made by the commissioners,
leaving a stiip occupted by defendant
at the time of the passage of the act,
the statute of limitations eommenced
to run agatirst the county on the date
of the passage of the act if defendant
wos then 1n peaceable and adverse
possession of such land, and so con-
tinued until the commencement of the
action, the court stating that the stat-
ute of limitations runs against the
county or other municipal corpora-
tions, In this connection the court
remarked that the preragative “nullum
tempus occurrit reipublicae” wag thaf
of the sovereign alone, and that her
grantees, though artificial bedies
created by her, are in the same cate-
gory as natural persons.

See also In this connection Thomp-
son v Morris (1951) 218 Ark 542, 237
SW2d 473, 24 ALR24 627, infra, § 87,

§ 49. Effect of statutes and constitu-
tional provisions.

Statutes or constitutional provisions
frequently affect the question whether
title to land held by a county may be
acquired by adverse possession. Re-
sults in individual cases depend, of
course, on the statutory language in-
volved and the particular facts and
circumstances presented. The right
to acquire a prescriptive fitle as
against a county has sometimes been
denied.

Thus, in San Augustine County v
Madden (1905) 39 Tex Civ App 257,
87 SW 1056, the court applied a stat~
ute providing that all lands granted ta
the several counties of the state for
educational purposes were of right
the property of those counties respec~
tively to which they were granted, that
title thereto was vested in such coun-
ties, and that no adverse possession
or limitation should ever be available
aganst the tfitle in any county.

And in Lamar County v Talley (1910,
Tex Civ App) 127 SW 272, affd 104
Tex 295, 137 8W 1125, the courl ap-
plied statutory and constitutional pro-
visions to the effect that as to lands
granted to the counties of the state
for educational purposes no stalute
of limitation or adverse possession
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should operate in favor of one settling
on such lands.

Also, in Caledonia County Grammar
School v Kent (1912) 86 Vr 151, 84 A
26 (for earlier anp see 84 V& 1, 77 A
877), 1t was said that, as to lands
granted by the state to trustees for
the use and Penefit of a county gram-
mar school, limitations were not ap-
plicable, in view of a statute prohibit-
ing the extension of the statute of
himitations to lands given, granted,
sequestered, or appropriated to a pub-
lie, pious, or charitable use, the court
being of the opinion that the land 1n
question wag granted for a public use.

But on the other hand, a statute
of such nature has been regarded as
not applying to swamplands, with the
result that ownership by a county of
such lands is subject to the ordinary
1lls and vicissitudes of private own-
ership of lands—among them the dan-
ger of losing such lands by adverse
possassion. Himmelberger-Harrison
Lumber Co. v Cralg (1913) 248 Mo
318, 154 SW 73.

Likewise, in Palmer v Jones (1905)
188 Mo 163, 85 SW 1113, an action af
ejectment by an individual to recover
possession of swampland patented fo
a county by the state of Missouri, and
ag to which plaintiff showed paper
title in “himself through mesne con-
veyances from said county, while de-
fendant, another individual, showed
actual, continuous, open, notorious,
and adverse possession of the land in
himself and those under whom he
claimed title, for more than 10 years
before the institution of the action,
it was held that the statute of Lmi-
tationg relied upon by defendant was
a bar to the action, the court thus
overruling plaintiff’s contention that
the statute did not run against the
county, and his contention that the
swamplands in question came within
the contemplation of a statute except-
ing from the operation of the act lands
given, granted, and appropriated to
a “publie” use, the court being of the
opinion that swamplands would not
come within the iterms of the excep-
tion, and noting that distinction must
be made between property held for
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strictly public purposes, as for streets,
parks, commons, and the like, and prop-
erty held by the corporation in its
private character.

"See also, in connection with the fore-
going Missouri cases, School Direce
tors v Goerges (1872) 50 Mo 194, infra,
§ 53.

.Adverse possession of school lands
was held to have been effective ag
against the county in Foster v Jeffer-
son County (1947) 202 Miss 629, 32
So2d 126, 568, a suit by a county to
cancel all claims of defendant tao
school lands in the county which his
predecessor in title had, pursuant ta
statutory authority, purchased from.
the county. In view of a section of
the code, in effect since 1892, appli-
cable to school lands, and providing
that “Adverse possession for a period
of twenty-five years; under a claim of.
right or title, shall be prima facie evi-
dence in such case that the law au-
thorizing the disposition of the lands
has been complied with and the lease
or sale duly made,” the court was of
the opinion that two deeds of 1875 ta
the predecessors in title of defendants
evidenced a claim of right in their be-
half, and werse color of title in fee
simple, and their possession under that,
claim and color for more than 25 years
after 1892, in the absence of an affirma-
tive showing that no valid sale was in
fact made, rendered unassailable the
title. acquired by them. The court
pointed out that the undisputed facts
were that defendants and their prede~
cessors in title had been the undis-
puted, continuous, and actual occu-
pants of the lands for more than 50
years after adoption of the Code in
1892, under recorded deeds in fee sim-
ple pfurporting' to have been executed
by lawful authority, and that if they
could be put off the lands because a
record could not be found that this or.
that statutory step was taken, then tha
25-year statute had as well never bheen
enacted. The court said:
such things was the. purpose of the
statute.”

In Johnson v Llano County (189‘7)
15 Tex Civ App 421, 39 SW 995, a suit
by.a county to recover several parcels,

W T budge"

629
[§ 48]
of real estate, described as eertain
blocks in the town of Llano, there was
nothing in the statement of facts or
the petition to indicate that the lots
were used or intended to be used by
the county for public purposes, and it
was held that the statute of limiia-
tions could be interposed as a de-
fense to the county’s suit. The court,
after referring te a statute provid-
ing that “The right of the State shall
not be barred by any of the provisions
of this chapter, nor shall any person
ever acquire, by occupancey or adverse
possession, any right or title to any
part or portion of any road, street,
sidewalk or grounds which belong to
any town, city or county, or which
have been donated or dedicated for
public use to any such town, city or
county by the owner thereof, or which
have been laid out or dedicated in any
manner to public use in any town, city
or county in the State; provided, this
law shall not apply to any alley laid
out across any block or square in any
city or town,” pointed out that the
very fact that in according full ex-
emption to the state the legislature
did not include counties in such im-~
munity, but undertook to enumerats
the instances in which they should be
exempt, was conclusive proof that the
purpose wasg to allow them a limited
exemption, not equal to that accorded
to the state; that it was manifest that
the words “road,” “street,” and “side-
walk” have a definite and restricted
meaning, and do not include all real
estate; that, considering the entire
statute, it was quite clear that the.
term “grounds,” as used therein, was
intended to apply only to such real
estate as was dedicated to or intended
for public use, such as sites for pub-
lic buildings, parks, ete.
) + :

See also, in connection with. the
above cases, Trustees of College of De
Kalb v Williams (1912, Tex Civ App)

143 SW 348. This was a suit by the

trustees of a college incorporated hy
an act of the Republic of Texas in 1839
to recover a tract of land where, al-
though it appeared that the trustees
were given power to alienate, gell,
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lease, rent or otherwise dispose of
lands granted them by the state for
the establishment of the college, and
were endowed with some of the sover-
eign functions of the state—they were,
for example, given jurisdiction, within
a half mile in either direction from
the college, to suppress and abate
nuisances. and levy fines upon the re-
tainers of spirituous liquors—and al-
though the college was designed to
promote a public purpose, namely, that
of furnishing educational facilities to
the youth of the country, yet the state
exercised no control over the action
of the trustees with respect to the
management or control of the finances
and management of the college. It
wag held that this suit by the trustees
wag governed and controlled by a stat-
ute providing that “Any person who
has the right of action for the recov-
ery of any lands, tenements or heredit-
aments against another having peace-
able and adverse possession thereof,
cultivating, using or enjoying the
same shall institute his suit therefor
within ten years next after his cause
of action shall have accrued, and not
afterward,” and that the college prop-
erty in question was not within the
exemption of another statute provid-
ing that all lands theretofore or there-
after granted to the several counties
of the state for educational purposes
were of right the property of the coun-
ties respectively to which they were
granted, and title thereto wag vested
in said counties, “and no adverse pos-
session or limitation shall ever be
available against the title of any coun-
ty.,”” The court said that it must con-
strue the exception here made in favor
of lands theretofore granted for pur-
poses of education as being restricted
to lands donated to the several coun-
ties, and that there was at present
no express exemption in favor of the
particular class of titles to which that

- here asserted by the trustees belonged..

This decision in effect overruled the
contention of the college trustees that
the college was a public corporation,
and agency of the state, and their
further contention that while the land
was granted to the trustees by the
gtate, yet it was only in trust, and still
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remained the property of the state,
which by the express terms of the
statutes was not subject to limita-
tions. This case was followed in
Trustees of College of De Kalh v
Stevens (1912, Tex Civ App) 143 SW
352, error tef.

§ 50. Easements.

In Guilford v Bynum (1921) 181 NC
288, 107 SE 8, where plaintiff, an in-
surance company, purchased from a
county, coplaintiff herein, lands pop-
ularly known as “the courthouse
square,” and defendants, who owned
offices whose doors opened upon the
square, denied the right of the county
to sell the property at all, claiming an
easement in the whole tract, and the
present suit was to clear a cloud from
the title of the insurance company,
it was held that the insurance com-
pany held an absolute fee simple title,
unencumbered by any easement; in
other words, defendants had no ease-
ment to have the entire square retained
by the county.

In Wilson v Gloucester County
(1914) 83 NJ Eq 545, 90 A 1021, it
was held that a contribution of land
by the county board of chosen free-
holders for the erection of a statue
commemorating a battle fought during
the Revolutionary War was more than
a mere permission or license; it was
a cession by the“county to the state
of the use of the land, by which the
state acquired an easement, to endure
as long as the land should be used
for the purpose to which it was dedi-
cated. ’

VI. Towns or toWnships

§51. View that property devoted to
public use cannot be acquired.
Some cases adhere to the view that
land which a town holds in a govern-
mental capacity, or which it holds in
trust for the use of the publi¢, cannot

be acquired by adverse possession or

prescription.

For example, the court in Refugio
v Heard (1936, Tex Civ App) 95 SWad
1008, revd on other grounds 129 Tex
349, 103 SW2d 728, pointed out that
on the assumption that the sovereign
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legally passed the title to the riverbed
to the town under the Mexican rule,
the town so owned and held title there-
to for the public, in trust, and it could
not by simple sale of adjoining lands
barter away the rights of the public
therein, any more than it could sell
the public streets, plazas, or the town
hall, without fully complying with all
the laws enacted for the protection
of the public in such matters; fur-
thermore, as to such public property
so held in trust, no person could ac-
quire an interest in or claim to it,
against the town, by or through any
of the several statutes of limitation.

And it has been held that tidelands
which a town holds in a governmental
capacity may not be alienated and
hence may not be the subject of aec-
quisition by adverse possession. Gunn
v Bergquist (1951) 201 Misc 992, 108
NYS2d 644.

In Commonwealth v Viall (1861) 84
Mass (2 Allen) 512, it was held that
no adverse rights could be established
by prescription to land that had been
dedicated to a town as a burial ground,
although defendant and his ancestors
may have used that portion of the
land on which bodies were not in-
terred, such uses having consisted of
cutting trees therefrom or using cer-
tain parts of the land for pasturage
and cultivation; while no objection
had been made in the past to such
uses, they were to be regarded as per-
missive, and not inconsistent with the
degree of control which the public
desired, or its officers and representa-
tives chose to exercise.

+

In some cases, however, a distine-
tion has been made between public
rights and uses in which the general
public has an interest in common with
the people of a town, on the one hand,
and rights or uses which the inhabi-
tants of a local district enjoy exclu-

sively, on the other.

See, in connection with the above

statement, Savoie v Bourbonnais
(1950) 339 Il App 551, 90 NE2d 645,
where the apparent purpose of the
construction and maintenance of a
ditch by highway commissioners of
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a town was to drain a publie highway
to keep it open for traffic, although
it incidentally protected plaintiff’s land
from overflowing, and in which the
court denied plaintiff’s contention that,
as the water had been diverted by the
ditch for over 40 years from his land,
he acquired a prescriptive right
against the town to compel it to con-
tinue the repair and maintenance of
the ditch, the court being of the opin-
ion that in view of the purpose of con-
struction of the ditch as above stated,
the use would appear to be one from
which the public at large benefited,
and in which it had an interest in
common with the people of the town; -
therefore, the town could properly
claim immunity from the operation of
the statute of limitations, and from
any prescriptive rights and correla-
tive duties asgerted by plaintiff. Fur-
ther along this line, the court said
that courts have defined the men-
tioned distinction, and hold that pub-
lie rights or uses are those in which
the public has an interest in common
with the people of such municipality,
whevreas private rights or uses are
those which the inhabitants of a local
district enjoy exclusively, and the pub-
lic has no interest therein.

See also Brown v Trustees of
Schools (1906) 224 Ill 184, 79 NE 579,
115 Am St Rep 146, 8 Ann Cas 96,
infra, §57. k

And in Mowry Vv Providence (1871)
10 RI 52, it was held that where the
dedication of land for a burial ground
was for the benefit of the people of
a town, and not of the general public
or the people of the whole state, the
state had no interest in the use there-
of, as in the case of highways, and a
title to it could be acquired by adverse
possession. The court concluded that
this was a dedication or gift to a
charitable use, not for the whole pub-
lie, but for a limited portion of the
public, and that the doctrine of ad-

verse possegsion would apply to it.

§ 52. View that adverse possession or
prescription will run against
town.

The maxim, “nullum tempus,” ete.,
applies only to the state at large, and
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not to the political subdivisions there-
of, hence, a statute limiting the time
for bringing actions for the recovery
of lands runs against municipal cor-
porations and other authorities es-
tablished to manage the affairs of the
public subdivisions of the state.
Miller v State (1363) 33 Ala 600.

Inh the Miller Case (Ala) supra,
which was an action brought in the
name of the sfate to retover a six-
teenth section of land which had been
granted to the fownship pursiant to
an act 6f Congress granting the six-
téenth section in every township to
the inhabitdnts thereof for the usé
of schools. and in whith defendant
claimed adverse possession for the
statutoty period, the court observed
that although the legal title to the land
was in the state, in trust for the in-
habitants of the respective townships
in which the land was situated, and
although the statst was a party lo thé
dmt, it had no real interest in fthe
litigation, for, if there wad a right of
recovery, the property sued for be-
longed, not tb the &tate, but fo the
township. The inhabitants of the
town were incorporated, and there was
provision for the election of school
trustees, who were entrusted with the
management of the sixteenth section
and authorized to bring suits affect-
ing the interests of the township. In
point of fact, the court said, the suit
herein was substantially between the
township and the defendant, and, in
the opinion of the court, the rule that
{he statute of limitations does not ruh
against the slate had no application
to a case like this one, where the sfaté,
although 2 nominal party on the rec-
ord, had no real interest in the litiga-
tion, but its name was used as a means
of enforcing the rights of a third
person, who alone would enjoy the
benefits of a recovery.

§ 53. Effect of statutes.

The legislature has duthority to
make a statute preseiibing the time
within which suits must be brought
for the recovery of real or personal
property applicable to suits by the
state or a township for the tfecovery
of sixteenth section (scHool) lands.
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Wyatt v Tisdale (1893} 97 4ld 594,
12 So 233. The statute applied 1n this
case provided that the limitation pe-
riod for actiong at the suit of tha state
againgt a citizen for the recovety of
real property, or actions by or for the
use of any township for the recovery
of ahy gixteenth section or other school
lands belonging to the fownship,
should be 20 yeard.

And 1n Alabama v Schmidt (1914)
232 US 168, 38 L ed 555, 34 8 Ct 301,
affg 180 Ala 374, 61 So 298, it was
Held that title of thd state of Alabama
to the sitteetith section school lands
given to it by a federal statute provid-
inhg that section 16 in every tbwnship
should be granied to the inhabltants
of suth township for the use of schools
might be extinguished by adverse pos-
session for the length of time pre-
sctibed by the state statute of lhimita~
tions, the court observing that the
state had authority to subject the land
in question to the ordinary incidents
of other titles in the state.

In Phinney v Gardner (1921) 121
Me 44, 115 A 528, it was pointed out
that for a period of 38 years the state
of Maine, and therefore a political
subdivision thereof, could; by statute,
be disseised of i1ts public lands by 20
years’ adverse possession; such a stat-
utle, while in effect, limited the effect
of the common-law rule, “nullum tem-
pus oceurrit regi.”‘ Adverse posses-
gsion was c¢laimed in this case as
againgt land conveyed to a town for a
cemetery, but the court held that the
necessary elements that ripen into title
by adverse possession had not been
proved.

A question as to the retroactive
operation of a statute exempting land
appropriated to public purposes was
involved in School Direetors v Goerges
(1872) 50 Mo 194, in which it was held
that notwithstanding § 7 of the Act of
1865 declaring that “nothing contained
in any statuie of limitation shall ex-
tend to any lands given, granted, se-
questered, or appropiiated to any pub-
1ie, plous, or charitable use, or to any
lands belonging to this State,” it was
apparént that the legislature did not
intehd fo stop the running of thé sfaf-
ute ifr cased wHere it had already com-
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menced to run, in view of § 32 of the
same law providing that “the provi-
sions of this chapter (191) shall not
apply to any actions commenced nor
to any cases where the right of action
or of entry shall have accrued before
the time when this chapter takeg ef-
fect, but the same shall remain subject
to the laws then in farce.”

The question whether a statute ex-
empting state and federal sovereign-
ties fram the aperation of limitation
statutes applied tq minor political
subdivisions of the state was jnvolyed
in, Schopl Directors v Goerges (1873)
50 Mo-184, in which it was held that
adverse, open, and hastile passession
far moye thap 1Q years before the coms=
mencement af the suit was a defapse
to. an agtjon in ejectment hy schqal
directors of g township wha claimed
title under acts of Congress whereby
the lot in contrvoversy was set apart
and donated for school purposes, the
court bemg of the opinion that the
maxim nullum tempus occurut regi,”
which was a phcab e to soversignties,
state and fe eral, did not apply to any
of 'the sybdivisions of the state, such
ag cqunties, cities, or gther mumcxpal

corporations, or to any corporations,

private or pubhc and that unless such
corporations were e\cepted from the
statute of llmltqtlons they were com-
prehended w1th1n it under the general’
term.’ pexsons

s

F—

VIL ’YImor pohtlcal umts '.-' g

§ Si Irrlgatwn districts. .
In Fresno Iyrig. Dist. v Smlth (1943)

58 Cal App2d 48, 136 P24 882, the

court appraved the rule, in a-case in
valving an  ireigation distrigt, that

where land held by the state or any

of its gubdivisions has beep actyally

reserved for or dedicated to some spes.

cific public uge, there can be no agd-

vgrsq ppgsessjon thereof whlqh can.

_ »fuve tifla tn an adverse ¢laimant,
Howevar, in Fresno Irrig, Dist, w

Smith (Cal) supra, where the strip of
Iand in question lay some miles out-
side an irrigation distriet, and was

not. specifieally mentioned in 3 deed
to, the irrigation district, byt was
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claimed by the district under an omni-
hus provizion in the deed, and it was
never actually reserved for or dedi-
cated to any public use, and the irri-
gation district, assuming that it had
title to the strip in question, could
have sold it at any time, it was held
that an individual cauld acquire title
to it by adverse possession.

And in Big Rock Mut. Water Co, ¥
Valyermo Ranch Co, (1926) 78 Cal
App 266, 248 P 284, the court approved
the view that where public lands have
been deyoted to a public yse, persons
cannot obfain title thereto by prescrip-
tion: founded on adverse qeceupancy,
but held it inapplicable to an irriga-
tion district after the latter had ceased
to avail itsel]f of its right of usufruct
in the waters of the creek in question:

A particular statutory provision,
was invqglyved in Anderson-Cottonwood
Irrig, Pist, v Zinzer (1942) 51 Cal Apn
2d 587, 125 P2d 22, in which it was
held that even if the possession of a
designated person had heen adverse he
conld not have acquired title by pre-
scription agginst an irrigation district,
hecause in 1935, before the H-year
perind had elapsed, a statute wag en-
acted which prevented the acquiring
of such a title as against an irrigation
district and other public agencies,

§ 55. Levee districts.
In Tensas Basin Levee Dist, v Earle

" (1929) 168 La 565, 125 So 619, an ac-

tion to recover lands brought hy the
levee district commissioners against
those who, together with their prede-
agessors In title, had held quiet, peace-
ful, undisturbed actual adverse posses-
sion of the land in good faith for mare.
than 1Q yearg prior ta the institutipn
of the suit, it was held that the plea
of prescrintipn should prevail, inas-
much as the levee district was a sepa-
rate entity from the state, created, it is
true, ta accompligh certain public pur-
pases, but nevertheless distinet from
it, and vesied with the pawer of aliena.
tion and with tha right tq sqe and be’
sued.

And in Hass v Board of Comrs,
(1944) 206 La 878, 19 So2d 173, the
contention that acquisifive prescrip-
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tion did not run against a levee dis-
triet, because 1t was an agency of the
state performing public service, was
denied, the couit holding that preserip-
tion did run arainst a levee board as
a separate entity of the state, even
though it was an agency of the state
performing public service,

§ 36. Drainage districts.

In Hart v Sternberg (1943) 205 Ark
929, 171 SW2d 475, it was held that one
may acquire title by adverse posses-
sion against a governmental agency,
such as a drainage district; in other
words, the 7-year statute of limitations
under which title is acguired by ad-
verse possession operates during the
period such governmental agency has
title to the land in question, as well
of course, as the period it is held by
a grantee of such agency. The court,
in this connection, approved the view
that municipal corporations are bound.
the same as individuals, by the statute
of limitations, unless the statute ex-
pressly provides otherwise, and that
the maxim, “nullum tempus occurrit
regi,’” applies only to the sovereign it-
self, and not to public corporations or
other such governmental agencies to
whom powers are delegated.

§ 57. School districts.

Putting aside for the moment the
effect of statutory or constitutional
provisions pertaining to the applica-
bility of particular limitation statutes
to suits by school districts for the re-
covery of its lands or property, there
is a divergence of opinion on the gen-
eral question whether lands of a school
district may be acquired by adverse
possession or prescription.

In a Pennsylvania case it was held
that school distriets of Pennsylvania
performing the constitutional duty of
administering the system of publie
schools, holding their property for this
purpose only, and prohibited {from di-
verting the same to any other uses, are
agencies of the commonwealth, and,
gsince it is well-established law that
title cannot be acquired or established
against the commonwealth by adverse
possession, title cannot be so acquired
against an agency of the common-
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wealth such as a school district. War-
ren Borough School Dist. v Peck
(1940) 39 Pa D & C 689.

And in a California case it was held
that land set aside for public school
purposes by a town schogl district
cannot be acquired by adverse posses-
sion. Howard v Oroville School Dist.
(1913) 22 Cal App 344, 135 P 689.

Again, in an Oklahoma case it was
stated that ordinanly limitations will
not run against the state or its subdi-
visions, unless they are expressly in-
cluded as bheing within the operation
of the statute. Merritt Independent
School Dist. v Jones (1952) 207 Qkla
376, 249 P2d 1007. The court re-
marked that in Oklahoma the statute
of limitations is not operative against
the state or its subdivisions where
public rights are involved, the deter-
mining factor being whether the right
affected is a private right or a public
right.

So, in Merritt Independent School
Dist. v Jones (Okla) supra, a quiet
title action in which plaintiff sued a
school district and its successors, al-
leging abandonment of a school site
and asserting a prescriptive title there-
to by adverse possession, where it ap-
peared that the school building was
removed from* the site many years
prior to the bringing of the action, and
that for more than 25 years no school
district claimed or possessed the land,
or had any improvéments therecn, and
that plaintiff and his predecessors in
title had been in continuous, quiet,
peaceable, open, and notorious posses-
sion of said land for more than 20
years, claiming the title thereto ad-
versely to defendants, the court re-
versed a judgment for plaintiff. and
instructed that judgment be entered
against plaintiff, holding that land
owned by a school district is held as a
public trust and the docirine of ad-
verse possession did not apply to
school property, and that a stalute pro-
viding that “occupancy for the period
prescribed by civil procedure or any
law of this Slate as sufficient to bar an
action for recovery of the property,
confers a title thereto, denominated a
title by prescription, which is sufficient
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against all,” could not be invoked to
acquire school property. The court
remarked in connection with the above
decision that land owned by a school
district could only be disposed of in
the manner provided by statute.

Title by adverse possession cannot
be acquired to school property, for
the reason that the statute of limita-
tions does not run against the school
district and not because it is impossi~
ble to hold possession against the
school sufficiently adverse to create an
action for possession. Grand Lodge
of Oklahoma v Webb (1956, Okla) 306
P2d 340. . The court said: “This was
pointed out in the Merritt Case, 207
Okl. 876, 249 P. 2d 1007, when we noted
that title by adverse possession could be
acquired against all ‘except those ex-
cepted from the operation of the statute
of limitations.” There is no such period
of limitation insofar as the school
district is concerned.”

A contrary conclusion was reached,
however, in Thompson v Morris (1951)
218 Ark 542, 237 SW2d 473, 24 ALR2d
627, where the contention made was
that title to land owned by a school
district cannot be acquired hy ad-
verse possession, and in which the
court stated that this was perhaps the
majority rule elsewhere, but that in
Arkansas it was well settled that the
siatute of limitations runs against a
city, county, or school district, in the
absence of a statute to the contrary, so
that title to its land may be acquired
by adverse possession.

And in Illinois it has been held that
adverse possession operates as against
a school district for the reason that
only local rights are concerned, rather
than governmental affairs affecting
the general public.

For example, in Brown v Trustees of
Schools (1906) 224 Il 184, 79 NIE 579,
115 Am St Rep 146, 8 Ann Cas 96, an
action of ejectment brought by school

-.trustees--against -an -individual ~with—

respect to part of a schoolhouse lot to
which plaintiffs held the legal title,
for the use of a school district in the
county, and as to which defendant
claimed title by adverse possession for
more than 20 years, the court held that
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the 20-year statute of limitations was
a good defense, inasmuch as the people
of the state in general had no interest,
in common with the inhabitants of a
school district, in the schoolhouse site
or the proceeds of it. The court
pointed out that the use of and right
to the land wa$ confined to the partic-
ular local district; that the trustees of
the same are invested by statute with
title, care, and custody of all schools
and schoolhouse sites, although the su-
pervision and control of such schools
and schoolhouse sites was vested in
the directors of the particular dis-
trict; and that the trustees are re-
quired by statute to sell and convey
any schoolhouse site which has become
unnecessary, unsuitable, or inadequate
for a school, pursuant to a petition of
a majority of the voters of the district,
and pay over the proceeds to the treas-
urer for the benefit of the school dis-
trict. The court said that the rule that
statutes of limitation do not run
against the state also extends to minor
municipalities created by it as local
governmental agencies, in respect to
governmental affairs affecting the gen-
eral public, and that the exemption ex-
tends to counties, cities, towns, and
minor municipalities in all matters re-
specting strietly public rights as dis-
tinguished. from private and local
rights, but that as to matters involving
private rights they aré subject to stat-
utes of limitation to the same extent
as individuals. Further along this
line, the court said: “There are nu-
merous cases where it has been held
that municipalities or minor political
subdivisions of the state are not subject
to limitation laws in respect to streets
and public highways . . . , but
streets and highways are not for the
use of the inhabitants of any munici-
pality or locality alone, but for the free
and unobstructed use of all the people
in the state. Such rights are clearly
distinguishable from the rights or in-

terests of the inhabitants of a'locality

in property acquired for a mere local
use, such as city offices, a library site.
or the use of a fire department. Such
property is held and used for strictly
local purposes. In Greenwood v Town
of La Salle [137 Ill. 225, 26 N. E.
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10893, where il wasg held that an
action by the town fo recover taxes
was not barred by any statute of limi-
tation, the taxes were levied for pur-
poses in which the public generally
are directly interested, such ag repal~
ing bridges, roads, or causeways, in
which the public at large are as much
interested as the people of the town-
ship. In the case of Trustees of Com-
mons v McClure, 167 111 23, 47 NE 72,
it was held that the statute of limita-
tions did not run against the state it-
self in respect to the commons held in
trust for a portion of the general pub-
lit, where there was no power, éxcept
in the state, to authorize a diversion
of the lands to any use different from
that provided for in the grant, but it
wag said that the court did neét wish
to be understood as holding that, if the
inhabitants of the village of Kaskaskia
had been incorporated and endowed by
the state with full authorily to divide,
divert, and convey the commons, or any
part thereof, in fee, the statute of limi-
iations would not run against them am
in other vases. It wag there held that
the state could not, by mere lapse of
time, be barred from the exercize of
its sovereign power in respect to the
alienation of the lands, although the
trust was for the benefit of a portion,
only, of the general publie, but the
court declined to hold that a munici-
pality would be exempt under the same
cfrcumstances. That decision was
based on the prerogative of the state
a3 a sovereign.”

The court in Brown v Trustees of
Schools (1) supra, ob erved that, al-
though in one sense, all property held
by a municipal corporation is held for
public use, and the public at large, or
some poriion of the public, have rights
or interests in such properly, the pub-
lic right and public use must be in the
people of the state at large, and not
in the inhabitants of a particular dis-
trict, in order to successfully invoke
the rule that slatules of limitation do
not run against minor municipalities
created by the state as local govern-
mental agencies, in respect to govern-
mental affairs affecling the genecral
public, The court further noted that
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the people of the state in general have
no interest, in common with the in-
habitants of a school district, in the
acthoolhouse site or the proceeds of ii,
the use and right heing confined to the
particulay local district.
S

In some cmses the question whether
adverse or prescriptive righis can be
acquired as against a school district
has been controlled by particular con-
stitutional provisions or statutes.

For examnle, in Texas Co. v Davis
(19388, Tex Civ App) 93 3W2d 180, er-
ror ref, it was held that the exemption
from adverse possession and occu-
pancy set out in a statute providing
that the rights of the state should not
be barred by limitations, and that no
person should acquire, hy oc¢cupancy
or adverse possession, any right or
title to a part or portion of any street,
road, sidewalk, or grounds belonging
to “any town, city or county,” or which
were donated or dedicated for public
use to any such “fown, city or county”
by the owner thereof, or which were
laid out or dedicaled in any manner
to public use in any “lown, cily or
county in this state,” was restricted in
application to counties, cities, and
towns, and was unavailable to inde-
pendent school districts. The court
stated that it was true that the act
ereating the independent school dis-
trict in question vested it with all the
rights, powers, priviléges, and duties of
a town or village incorperated under
the general laws of the state “for {ree
school purposes only,” but observed
that the act did not make of the dis-
trict a town or city, and concluded
that such powers, rights, privileges,
etc., were given Lo it {for the purpose,
alone, of conducting and operating the
public free schools in that particalar
locality. And it was held that limita-
tions would run against such a dis-
triet, barring an action for the re-
covery of real eslate, in view of a
statutory provision that “every suit to
recover real estale ag against a per-
son having peaceable and adverse pos-
session thereof, cultivating, using or
enjoying the same, and paying taxes
thercon, if any, and claiming under a
deed or deeds duly registered, shall bhe
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institited within five years next after
cause of action shall have accruéd,
and not afterward,” and notwithstanda
ing a provision of the Constitution of
Texas that “all lands heretoforse, or
hereafter granted to the several coun-
ties of this State for educational pur-
poses, are of right the property of said
counties respectively, to which they
were granted, and title thereto is
vested in said counties, and no adverse
possession or limitation shall ever be
available against the title of any coun-

ty,” the court being of the opinion that

this constitutional provision had refer:
ence to lands donated to the several
counties by the “state of Texas.”

And in Pioneer Invest. & T. Co. v
Board of Education (1909) 35 Utah 1,
99 P 150, 136 Am St Rep 1016, the court,
after cornceding that as a general rule
adverse or prescriptive rights cannot
be acquired as against the sovereign,
and thdt the ordinary statutes of lim-
itation, unless they contain some ex-
press provision to that effect, are held
not to apply as against the state, ob-
gserved that it was further held by
some courts that where they do not ap-
ply Against the sovereign they do not
apply as againat governmental agen-
ciesg, in so far as such statutes are at-
tempted to be invoked in matters
pertaining to governmental duties or
affairs. And the court further stated
that other courts held that statutes of
limitation do apply against govern-
mental agencies such as cities, towns,
counties, and other public corpora-
tions, although such statutes may not
apply as against the sovereign staté
itself. But. the court said, it was not
necessatry either to review the author-
ities, or to determine which among the
various rules adopted by other courts
was the most reasonable, since the
whole matter was regulated in Utah by
statute.

So, it Ploneer Invest. & T. Co. v
Board of Education (Utah) suprs,
where a public c¢orporation asgerted
that the doctrine of adverse possession
had no application, since the property
in question was held by such ¢orpora-
tion for a public use, namely for school
or educational purposes, the court
denied such contention, and held that
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limitation statutes could be invoked,
inasmuch as the property had, for 10
or 15 years immediately preceding the
transactions involved in this case, not
been used for public school purposes,
but held merely for sale when an op-
portunity to sell occurred, and the
gchool formerly conducted there had
been abandoned because in the opinion
of the public corporation in question
it was no longer suitable for school
purposes, and was held for sale as
busineas property. The court referred
in this connection to §2856, Comp
Laws, 1907, which provided that the

‘state is barred from btinging an action

for the recovery of real property
claimed by it unless such action is
commenced within 7 years, and § 2884,
which provides that the limitations
which apply to actions generally alse
apply against the c¢laimg of the state,
and to §2866x, which provides that
“no person shall be allowed to acquire
any right or title in or to any lands
held by any town or city, or the cotpo-
rate authorities thereof, de51gn'1ted
for public use as streets lanes, ave-
nues, alleys, parks, pubhc squares, ot
for other purposes; by adverse possese
sion thereof for any length. of time
whatsoever.” After noting that the

legislature apparently made an excep-

tion in favor of towns and cities, the
court said, however, that the phrase
“or for other burposés” as used in
§ 2866x, must, under familiar rules of
constructlon, be hmlt’éd to things ejus-
dem generis with the property special-
ly named, that is, of the same class or
kind, and that eveén as to cities and
towns the exception applied only to
property devoted to a special public
use. And the court said that evenr if
it should assume that the public coi=
poration in question held title to prop-
erty exclusively devoted to public
school purposes in a governmental
capacity, yet, in view of the facts in
this case, the property in questidn
could not be held to come within the
class of such property,-because it was
not so held.  The court said that in
such circumstances it would seem that
if the property had heen owned by a
city the statute of limitations: would
apply, because the character of the
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property was not of the class excepted must necessarily follow that it also ap-
by the section above quoted; if there- plied as against appellant as a public
fore the statute of limitations would corporation.
apply as against the town and city, it
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SUMMARY

In the instant suit in equity involving the descent of realty sought to be
sold for division among the joint owners, it appeared that the intestate
was survived, as his next of kin, by aunts and uncles on hoth his father’s
and his mother’s side; and that the land in question had been inherited
by the intestate from his father.

Upon an appeal by the paternal aunts and uncles, a decree of the Circuit
Court, Pike County, for equal distribution among all the aunts and uncles
was affirmed by the Supreme Court of Alabama, which, in an opinion by
Goodwyn, J., held that the statute of descent showed no intention that an
intestate’s ancestral estate should descend only to those of the blood of the
ancestor.

SUBJECT OF ANNOTATION
Beginning on page 643

Descent and distribution tc and amorg uncles and aunts

HEADNOTES A

Classified to

Descent and Distribution § 12 — aunts
and uncles — effect of source of
title.

1. Land of one who inherited it
from his father and who is survived
upon his death intestate, as his next
of kin, by aunts and uncles on both
his father’s and mother’s side, de-
scends to such aunts and uncles with-
out exclusion of those on the mother's

side.
[Annotated]
Descent and Distribution § 12 — aunfs
and uncles — effect of source of
title.

2, A statute of descent which, with
respect to property which came to the
intestate by descent, devise, or gift

(v
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from his ancestor, makes a distine-
tion “between the whole and the half
blood in the same degree,” so as to
exclude from inheritance those of the
same degree not of the blood of the
ancestor, applies only where the
rights of an intestate's kindred of the
half blood are involved, and does not
apply to exclude maternal aunts and
uncles, to the benefit of paternal aunts
and uncles, merely because the intes-
tate had inherited the land from his
father,. e
[Annotated] =~

Descent and Distribution § 9 — aunts
and uncles.

3. Maternal and paternal aunts and

uncles of an intestate who are his



