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THE SECRETARY CF THE INTERICR
WASHINGTCN

Mamorandum

Te Secretary (o
e d SU
Fromz‘cﬁm Asgistant Saecrctary fcor Fish and Wildlife and Parks ?’7 Rec:c
“*sAssistant Secretary for Land and Minerals Managomez@é ‘,T
Subiect: Departaental Policy on Section 8 of the Act of “ T
July 26, 1866, Revised Statuta 2477 (Repealed),
Grant of Right-of-Way for Public Highways (RS 2477)

Although RS 2477 was repealed nearly 12 years ago, controversiaes
pericdically arise regarding whether a public highway was aestablishe
pursuant te the congressional grant under RS 2477 and the extent of
rights cbtained under that grant. Under RS 2477, the United States
had (has) no duty or autherity to adjudicate an asserticn or
application. However, it is necessary in the proper management of
Federal lands to ke atle to recognize with some certainty the
existence, or lack thereof, of public highway grants obtained under
RS 2477.

With the passage of the Federal Land Peollcy and Managenment Act, the
Bureau ¢f Land Management (BLM) develcped procedurss, policy, and
critaeria for reccgnition, in cocperation with local governments, cf
the existence of such public highways and notation to the BIM's lang
rvecerds. This has allcwed the BIM to develop land use plans and to
meke approrriate managamant decisionag that congider the exiatence of
these highway rights,

Isaues have raecsntly kbeen raised by thae State of Alaska and others
which question nct only the BLM policy but alsc tha management
acticns ty other bureaus within ths Department. We have had the BLM
review and report cn the varlous issuas and ccncarns (Attachment 2)
and corsulted with tha Stata of Alaska, the BLM, the Fish and
Wilalifes Service, and the National Park Sarvica.

we balieve that the land managament obiectivas of the Department wil

be improved with adcption of a Departmental policy and recommend tha
the attached policy (Attachment 1) be adopted for Departmentwide uss

Approve:
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Attachments: 1-RS 2477 Pollcy
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Celebrating the United Siates Constitution



RS 2477
Section 8 of the Act of July 26, 1866
Revised Statuce 2477 (43 U.S.C. 932)
Repeslad October 21, 1976

Section 8 of the Act of July 26, 1866, provided:

"The rlght of way for the construction of highways over publle
lands, oot reserved for public uees, is hersby granted.”

Although this statuts, 43 U.S.C. 932 (RS 2477), was repealed by Title VI of
the Federal Land Policy and Macagement Act of Octobar 21, 1976, 90 Stat. 279%3,
pany zighta-cf-way (R/W) for pudblic highwaye obtaided under the srzatuss exist
or may axist on lands admioistered by the Dapartzent and other Paderal
agencises. The existence ov lack of szxistances of such bigkway R/Ws has
macarial beariog on the development and iaplementatlion of managezent plans for
conservation syates uaits and other areas of Federal leands. Laud zacaging
Burssus of thae Departzent should develop, as appropriats, intarnal procsdutaes
for adnialstratively recognlz lng these highways seeting the following criteria
and recordlag such recogaliced highways on the land sctacus tecords for the eses
gaczaged dy that Burasu, .

Acceptancs:
To constitute gcceptance, all three c¢cadliticma ause heve been zat:

1. The lends {avolved suaz have baea public lands, aot taserved for
public uses, at the tize of gccsptance.

2. Some forz of cormstrusticn of the highway zust hgve occurred.
3. The highway so comstructed aust ba considered a publie highway.

Publie 13nds, not regerved for publlie uses:

Public lande vese thosa lands of the Usited Statas that wers opsn to the
oparation of the various public land lavs enascted by Coagress.

Publie lands, not resarved far publiec uses, do not Include public lazds
tesarved or dedicated by Act of Congress, Executive Order, Secretarial
Order, or, in scme cases, classaificaticn actions suthorized by statuts,
duriag the sxistence of that teservation or dedication.

Pudblie lands, Bot resecved for public ueea, do zot inealude public lands
pre-emptad or eotsred by settlars undar the pudlic laud lswa or locatad
under tha mising lers which ceased to be pudlic lands dugiag the pesdancy

of the entry, claim, or other.

Construction:

Coostruction must heve occurred while the lands wera pyblic lands, not
reserved for public uses.



X coustructlos ls a phyatcal act of readylag the higtway for use by the
Public eccording to the gvailatle or latended mode of tramsporsatise -
£oot, horse, vehicle, etc, Ruzoving high vegetation, moving lacze rocks
out of the way, or filling low spots, etc., may be sufficient as
construction for a particular case.

Survaey, planning, or proncuncesent by public authorities may f{nitlate
coustructiot dbut does cot, by {tself, constitute coustruction. Con-
structicn aust have been inltlioted prior to the repeal of RS 2477 and
actusl ccastruction cust have followed wichin g reascnable tias,

+ Road salatesancs over several years may equal actual cosstructlon

« The passage of vahicles by users cver tizs may equal actual comgtruction

Public Highway:

A public highway 13 a definitive route or way that i3 freely open for all
to yse. It need not necessarily be opes to vehicular trafflec for a
pedastrian or pack animal trall may qualify. A toll road or trail is
§till a public highway Lf the only limitation L& the paymeat of the toll
by ail usera., Multipie ways through a general area aay not qualify as o
dofinite route, however, evidence may show that oae or another of the vays
may qualify.

The i{sclusion of @ highway {n & State, county, or muzicipal rcad syslaa
cocstitutes being a public highway,

E£x;enditure of construction or malantanance monay by san appropriate public
body 1a evidence of the highuay betzg a pubdlic higimay.

Adsent evidenca to the contrary, & statexzent by @u appropriats pudblic body
that ths highway vas acd 8till {9 considared & pudlic highway vill be
sccaptad,

Aactllary uses or facl{lities usual to public highwayas:

Facilitiss guch as road dralinage ditches, back and froat slopes, turacuts,
rast aress, #nd the like, that facilitats uss of the highway by the pudlic
ars considered part of the pudblic highway R/W grant.,

Other facilitles euch as telephone lines, electric lines, etc., that vers
oftan placed along higiways do mot facilitate use of the highvway and are
aot considered part of the public highway R/W graat. An excepticn ia the
placezent of such facilitles aloag such R/W grants on lands adminiscered
by the Bureau of Land Management prior o Noveaber 7, 1974. Prior to this
date, the requirement of f£1ling an application for such facilities vas
wvaived., Any new faeility, addition, medification of route, etc., after
that date requires the f£iling of en application/perait for such faeilley.
Pacilities that were coostructsd, with perzisaicn of the R/W holder,
batveen Novembar 7, 1974, snd the effective date of this pollcy, should,
except {n rare and unusual circumstances, be accoumodacted by fsauancs of a
R/W or permit suthorizing the contiauance of such facility.



Width:
Por thcse h{ghway R/Ws in tha State, county, or dunicipal rcad gyszes,
L.6., tha R/W ig held acd calotained by the appropriate goverazent body,
the width of the R/W is as specified for the typa of highway undar State
law, if any, 12 force at the time the grant could be aczepted.

In some cases, the gpecific R/W may have been given a lesser or greatar
;deh ;t the tige of creation of the public highway than that peovided in
tscs law,

Wbere State law does not exist or is not ;pplié:ble to the specific
highway R/W, the width vill be deterained in the saze %anner as.
aog-governaentally controlled highways, '

Whare the highway R/W {8 aot held by a local geverumant or State law does
not apply, the width {s determined from the area, includiag &ppropriata
back slopes, drainags ditches, etc., actually in use for the highway at
the later of (1) acceptance of the graat or (2) loss of graat suthority
under RS 2477, e.g., repeal of RS 2477 oun Octoder 21, 1976, or an earlier
reacval of the land {rom the status of pudblic laands sot reserred for
public ussse,

Atandonzent!

Abandoamant, iscluding relinquishaest by proper suthority, occurs {a
aceordancs wirh State, local or cosmon law or Judieaial pracadesnce,

Ragporsibilitias of Agancy and Right-of-Kay Holder:

Thia policy addresses the Qreation and abandcumant of property lnterests
uadar RS 2477 and cha taspectiva proparty rights of the holder of a R/W
acd the ainer of the servient astate.

Under the grant offered by RS 2477 and valldly eccsptad, the {ntarests of
ths Departzent are that of owner of the serviest 9stata aad ad jacent
lacdg/rasourcaa. Ia this ¢ontaxt, ths Departasat has uo Banazeamaal
coatrol usder RS 2477 over proper uses of the highway and highway R/W
unlaes ve can deacustrale utnacsssary dagradation of the sexvient estata.
It should b3 notad, housver, that this pollcy does not dsal with the
applicsbility, i any, of other faderal, atate, and/or locsl laws oo the
macagensat or ragulatiocn of R/Wa peserved pursusat to RS 2477,

Rasaonabla asctivities within the highway R/W are withio the jurisdictiom
of the holdar. As such, the Depertmest has no autherity under RS 2477 to
vevicw and/ot approve such reasocable activities. However, reviev and
approvsl oay or may not oceur, depanding upon ths applicabillity, if aay,
of othar federal, state, or local laws or genersl relevanes to the uge of

a8 R/W.



