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STATE .OF ALABKA
OFNCE OF THE GOVERNOR
WASHINGTON, D.C,

Decenber 8, 1988

TRANSMITTAL NMEMCRANDUM~RECOMMENDED ACTIONS

TO» THE HONORABLE STEVE COWPER, dovarnor

CARRRY PESKA, Chief of BStaff

TEL HONORABLE JUDY BRADY, Comunissioner of DNR

THR HONORABLE MARK RICXRY, Commissioney of DOTPP Y

THE HONORABLE CRACE GCHAIBLE, Attorney General

JACK MCGER, Assistant Attorney GCenexa

CLYDE BTOLTRrUS, Special Assiatant to the
Comnissioner, DOTRF

TOM EHAWKING, Assistant Cormmissioner, DNR

GARY GUSTAFSON, Director, Division of Mining, DNR

RON CLARKE, Special Assistant, Governor's Office

DAVID RAMSEUN, Press sscrstary

aznncga MILLER, Director, rairbanks Executive
Office

FROM: JOHN W, KATZ, Director of Stata/redaral Relations
and Special Counsel to the Governor

SUBCZICT: PINAL R.8 2477 POLICY

COMMENTS: Here's the longeawaited, final version of the
Interior Department's R.5, 2477 policy.

The policy reflects our previous input to D,0,I, officials
here in Washington. Notwithstanding certain inaccurate
raprasantatfons made by BLM employeea in Fairbanks last
weekend, the final raesoluticen should be acceptable to most
Alagkans whe are familiar with the iasues. Beécause of
differeqnces of cpinion about the ralevant law, the golicy
doss not deal with seetion line easoments, which will
ultimately be addressed by the courts ia any event. -

We are ourrently working with David Ramseur to coordinate

the prees with D.0,I. and Senatex Stevens' office. 1IIf you
have any gquestione, please give me a ocall,
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Bubject: Dapartmental Policy on Sactian 8 of ths Act of v
JuLy 36, 1868, Reviead Statuts 2477 (Repaaled), '
Grant of RighteofsWay for Public Righways (RS 2477)

codhw
. .

Although RS 2477 was repealaed nearly 12 years ago, controversies
periocdically arise regardinrg whether a public highway was establiashed
pursuant to the congressional grant under X8 3477 and the extent of -
rights ontained under that grant. Under RS 2477, tha United states
had (has) no Quty or authorily to adjudicate an assertion or S
application. However, !t i3 necessary in the proper management of
Tecderal lands to be akble te racognize with some certainty tha
existence, or lack thoreof, of public highway granta ontained under .

RE 2477,

With the pagsage of the Tegerial Land Pollcy and Managenent Act, the
Bursau of Land Manageament (BLM) developed procedures, policy, anad
criteria for recognition, in cocperatiom with local gevernments, of
the existence of such publie highways and notation to the BLM’'s lanad
racords. This has allowed the BLM to develop land usas plans and to
make appropriate managenent decisions that consider the existaenca of

thesa highway rights.

Issues have recently baen raised by the State of Alaska and othars
which question not .ocnly the BLM policy but alsd the nanagement . = - .
actions by othar bureaus within the Dspartment, We have had the BLM
review and report on the variocus issues and concarns (Attachmant 2)
and consulted with the S-ate of Alaska, the BIM, the Fish and
wildlifa Sexvice, and the Naticnal Park Secvice.

Ve balisve that the land management objectives of the Department will
ba improved with adoption of & Departmental poliey and racormend that.
the attached policy (Attachment 1) be adopted for Departmentwide use:

Denald Paul Hodel Disapprove:

Approve: '
Data: DEC 07 1988 Date: :

Attachmants: 1-RS 2477 Policy
2-BLM Repess

Cuichraiing the Unlted Staies Constitution
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RS 2407
Section 8 of the Act of July 2§, 1848
Revised Btatute 2477 (43 U.B.C..932) .
Rapealed Cetober 21, 1976

Section 8 of ths Act of July 26, 1868, provided:

*Tha right of vay for the cnitmuoa of ?“Iiﬂ'ﬂ‘ilﬂ over publis
: lando. not tessrved for public uses, is harady granted.”

Altheugh this statuts, 43 U, 8.C. 932 (RS 2477), vas cepealad by Titlae VII o!
the FPedsral Land Policy and Msnagement Aet of Oetobar 21, 1976, 90 Stae. 2793,
taay pighta~of-wgy (R/¥) for publie highwways ebtained mdar the statuts axiee
or may exist oo lands adeinistared by the Depavtment and othar Yederzal Lo
agenciss. The azisteuca or lsck of existeucs of suak highway R/Ve has
matarial hearing cu the davelopueat and implemestation of managemsnt plans fop
aensarvation Systam units and other srses of Yederal lasuds, Lsnd nenasging
Bureaus of the Department should develop, aa apprepriate, intermal procedures
for adainietratively recognising those highweys seeting the following criseria
ead cecording such recognized highvays ou the land status rscords for the ares
canaged by that Buresu.

Adceprances

To constituts acceptance, |11 three cosditicus sust have been met:

1+ The lands invelved must have been public landa, not raservad for
" public usas, at the time of acceptance.

1. Some form of eeastructica of the higway aust have cccurred.

3, The highway so constevcted ust be considered a puhl%e highway.

Public lands, not resorved for publis upes:

Public lands vare those lacds of the Unitad States that were open to the
operation of the varieus publie land lavs enacted by Coengress.

Publia lands, net ressrved fer publls usas, de net include publia lands
redarved or dedicatad by Act of Congreds, Execusive Order, Sesretarial
Order, er, in some casas, alassificetioa agtions suthorised by atatuta,
during the exiatanza of that reservation or dedicatiocn.

Public lando, uot teserved for publie uses, do not include public lends
pea—eupted or satersd by sattlers under che public laud lews o2 located
under the zining lera which qessed to be public leuds during tha pendancy
of the sutry, clala, or other,

ggnattuctxons

Comstructicn oust have cceurrad whils the lazds vers public lands, oot
resesved for pudlic uses,
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Conacruciion i a physical act of Teadying the highway for use by cthe
pudblie asgording to the Svailadle or imcended node of craméportation =
foot, Rotse, vehicla, ete. Repdving high vagetation, moving large roeks
out of the vay, or £illing iow spots, 4C¢., 82y de sufficient as -
coastruction for a particulag ¢494,

Suwvey, plasniag, or procouncement by public suthorities may initiate
conatruction but dees met, by Ltaelf, coastitute comatzuetion. (ou=
struction must have been initiated prior to the repesl of RS 2677 and
actual comatructicn must heve followed within a teascoadla time,

Rosd amsintenzace over several years may aqual sctual comstruction.

The pasoage Af vehicles by users evar tisa ssy aqual actual conatruction.

Publia mg:q:

A public highway is a definitive toute or way that {9 freaaly opea for all
to use. It need st ascessarily ba opes to vehiaular tratfie for o
pedeotrian or pach anisal treil may qualify. A tell pead or trail is
still s public highway L4 the only limitatien is the payment of the tell
by a3l users. Nultiple ways through a gesaral sres may not qualify e a
definite route, however, evidenes wnay show that ens or another of thc ways

‘may qualify.

The fcclusion of & highway 48 & 3tats, coungy, o7 avoicipal rosd aystew
constitutes beisy ¢ public highway.

Zxpenditure of cogstruction or Majutemance money dy an app:opruu publie
body i3 evidence of he hlaﬂwar bezng . public higbvly.

Adseat evidence to the contrary, & ltttlncnt by an sppropriate pudllc body
that the higiway vas aad still {g covetdered a public higway will be

scaapted.
Aneillary uses or faetlities usual co pudlie h;;pvaz!a :

Tacilitiea such a3 road drasnage ditchas, back sad f20a¢ slopes, turneuts,
rest aress, and the like, that facilitate vee of the highway by the 9ubl$e
are considered part of the pudlic higway R/W grant,

Other faellities such as talephone lines, alectric liaes, ete., that ware
often placed along highways do not fasilitate use of the highway and ara
not eonsidered pact of the pudlic highwvay R/W grest., . An egcaption ig the
placesent of such facilities sloag such R/W grants on lsads aduministered
by the Buresu of Land Managesent price to Novemder 7, 1974, DPrior te this
date, the requlzement of £1iisz an applicasion for :uch Lacilities vas
waived, Aany nev facility, addition, modi{ficatiocn of route, ele., sftar
that dats requires che filiag of an applicatien/permit for sueh fasility.
Pacilities thst were Goustructed, with permission of the R/¥W holder, :
between Novender 7, 1974, and the effective date of thie policy, should,
sxcept in fare and unulual glirculstances, bda acconmodated by issuange of a
R/W or permit suthorizing the continuance of such faeility,




width

Tor thoss highway R/We in the Stats, couaty, or muaicipel road system,
f.6.; the R/W 18 held and zsintained by the appropriate governasat body,
the width of the R/W 1s as specified for the type of highwsy under Stats
lew, if aay, {a forca ag the time the grant gould be sccapted.

In scle cases, tha specific R/W may hava been given & lesser or grester
\s'hlch ;: the time of creatica of the publle ht ay thas that provided in
tete law.

Where State lav does not exist or is not applicalls to the apacific
highway R/W, the width will be determined iz the same menner 48
non=-goverasentally coatrolled highways.

Where the highway R/V {s not hald ty & leecal govarnment or State lav does
not apply, the width is determised from tha area, {asluding appropriste
hackh slepes, dradnage dicchen, otei, actually is use for the highway at
the later of (1) acceptance of the grant o¢ (2) lose of grsnt asutherity
under RS 24677, «.5., rapeal of RS 2477 em Octoder 21, 1978, or on earlier
:e:ﬁal of the land frozm the status of publle lands not nu:nd for

-1} c Jueee.

Abandonment:

Adandonmant, Ineludiog relinquishment by proper autharity, oecura in
sccordancs vith Scatu, losal o commen law er Judiaial precsdenca.

Responeidilisten of Agency and Right-of-Vay Heldars

Thie polley eddresses the dreation and abandowment of prepacty intorests
uader RS 2477 aad the respective property zij\n o the holder of & R/U
and the awdaer ef tha servient estate,

Usder thae grant ofhr-d by RS 2477 and velidly lee.pud, the {acareste of
the Departaent are that of ovner of tha servisat estate ead ad jagent
leads/vesources. In this countaxt, the Dapartamt has ©o managemens
control uader RY 2477 ove: proper uses of the highway and highvay R/W
unless ve can desonatrate ynnacesssry degradation of the servisnt estata.
It should bte neted, however, that this policy doss unot deal with che ,
applicadility, if sny, of other federal, state, and/or local 1avs on the
Sansgeadnt or ragulation of R/Wi teservad pursusat to RS 2477, ,

Reseonable activities vithin the highwey R/W aze within the jurisdictien
of the holder. As such, the Depart2sut Nas no authcrity under RS 2477 to
raviev and/or approve such teasonable activities, However, reviev sad
approval pay or ey not oceur, depending upen the epplicadility, il any,
of othsr federal, stata, or local lavs or general relevance to the use. ‘of.

a R/,
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BUREAL OF LAND MANAGEMENT
WANHING TON, DL 20240

IN WKLY REFER TV

2801 (330}
APR - RS 2477
MemOrandum
Tot Assistant Secretary - Land and Minerals Management
From: Director, Buvesau of Land Management

Subject: Departzentsl Policy oo Section 8 of the Act of July 26, 1B6S,
Revised Statute 2477 (Repealed), Grant of Rigrc~of-Way for Publie
Bighvays (RS 2477) ,

Issue: Department Policy on the Recognition of Publie Righway Rights—ofs=Way
2unted Under RS 2477 and the Admtaistration of such Recognized .
rants. .

Nead:

Significanc {ssuas have baan raloed, prinaipally {a Alashs, regapding the
Dapartmant'a intarpractation and position a9 to the accuptance of the
right=o0f-way (A/V) grant offered by Congress dy Baction 8 of the Adt of

July 26, 1866, RS 2477, vepealed by Title VIZ of the Federal Land Pollay ond
Ydnagement Act of October 21, 1276, 90 Jeat, 2793 (PLPMA).  PFer thess grants
recognized, izeues exist as to the extent of the grant, i.e.,, termd and .
conditions such as the width, sllovable usas, and rederal aversight.

Historically, such issues have genevally affected only the Buteau of Laad
Management (3LM), with aincr impact on other Federal land managiag agencies.
Tvo relacively tecent events heve haightened the need for efpressed policy at
the Departlental or higher leval. Firat, the repesl of RS 2477 o 1576 sloaed
the door to the acceptaace of the grant for vew highways or cotrections to
axisting road situations to perfect acceptasce of the graat. Secondly, tha
addition of axtensive acresges {n Alsska te the National Pack and Natienal
¥Wildlife Nefuge Systama by the Alaska Naticnal Interest Lands Conservation Aat
of 1930 (ANILCA) zequires the managing agency t0 ¢casider the poseibla
exigtemce Of RS 2477 Wighwavs on thasa Céomservition Systas Unitd. Othee
Federal land waneging agencias in Alaska, prineipally tha Porest Service, U.§,
Depsctasat of Ageicultuce, are alse {svolved dut to a lasesay aextent then the
three Interior Bureaus. '

Jistoricalt o : - . |
RS 2477 provided:
“The eight of vay for the conastruction of highvays

aver publiz lands, not reserved for publie vaas, (8
hareby geanted.”
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Ia the psst, the Devertwent paid 1ittle attentioce to sugh public highways om
the public lands since if the grant vas not accapted today it could da .
togorTow. In dispoaing of the publie laads, tha Genaral Land 0£f{ce aad,
subsaquently, the BLM 414 net svar include the gxietance of sueh publie
highvays in the patant daooument| the agsacy had no duty te adjudiests the
seceptisce or soaeagcaptases of the higway grang, As vith other "opea” .
offezs by Cougress, auch as tha railread grants, the awietemce of such righte.
vare Qousidazed factual mateters that the ssttler or saterer of public lands
should recognize as existing st the tize of gestlesent or entry. Disputes - -
betveen the holder of the highway aad the patentes vars laft for settlesant in
local courr vader the las of the State Or Tarrvitory., s
As a rasult, there {s latkiag any quantity of sdaiplstrative of Judielal
decisions at the Paderal level to provide such assistanca in setting Faderal
policy and u plathora of local judicial decisions, gftes ¢onflicting batweas
States or Tervitories. Attachuent § is a gummary of published adaiaistrative

decistons regarding RS 2477.

Regulationg: .
Regulaticns promulgated by the Department da 1338 provided:

"The grant . . . becomes affective upon the construction cr establlishiag
of highways in accordance with the State lavs, over public lands not
reservad far publis uses. Vo application should de £iled under said R.8.,
2477 a2 no actica ¢u the part of tha Padaral Covercsent is necessary.”
§ee 43 CFR 244.58 (1938) (Pae. 85, Cizc. 1237s, May 23, 1939).

In 1949, zegulations wers added to provide Zer & highway appliemt ts pecitim
the DLX to medify a "pudlie use" ressrvatiea to allow applisaciom of R$ 2477, -

See 43 CTR 244.47 (1949).

Io 1952, the ragulations wers modified to excluda fyow tha RS 2477 gzant any
R/We for faeilities vith respect te vhich a3y other provision of law
specifically raquired the f£iling of an appligacicn for R/¥W., These regulactions
alsc watved the requiremanc of £iling sn appiicastom for all facilitias weual
to ar alotg & highway R/W (qartain specific excopticna) whare the holder of
the highway R/W consented. These tegulationg also provided that the RA/W
granted upder K3 2477 would da zudject to certain terme and cendigions—
clearing, 2011 sud resouscs cousarvation, prevant and auppress fizes, build or
rapair facilitias dumaged in comdtguetion of highway, restoration upes
termination, nondiscrimihation, and reservation of cartiin minersls. Where
ths highway holder ¢otsenzed to comstruction of relsated facilities, auch
holder was respe sible For zomplisace with appropriats terus and ceaditiong of
the Depsrtment for thas ctype of facility, Sae 43 CPR 244.58 (1933 Supp). :

Ia 19748, the vegulations vers Rodifl{ed to removs tha vaiver provided i3 19352
and egquired applicatioms to be filed for facilitlies usual to a highway. Ses

A3 CFR 2822.2-2 (197%).



With the repeal of R8 2477 in 1976, regulaticas vare 'ldesétd aliowing my
pecson or State or local government which has constructed pudlic highways
under RS 2477 to file a zap showiag the locatitm of such highway vith :he
3LM. See 43 CPR 2802,3(¢b) (1983). This action vas takem t9 faeilitsts the
managesent of tha publie lands under the FLPNA. : ‘

JLN Ps .
Curzent policy L1s contained {a BLN Mamusl 2801.488 (1986). It providast

= Gzast became fized vhen conatruated sad asceptad as a pudliec highway.

~ Qomwtruatien ®ust be actiial; survey end plasalag are met acnstruatica.
ced maiultananet ovar several Pegra may equal gonstruetion.
Inccremental saintenasce over several yoars may equ centrucﬂ.om

Couggwccteu on public lande must have occscurred prisr ¢o
are history 48 unkaewn ¢r questicmable, its existeses in condit!-u

suitable for public use i3 evidaace that sufflelent condtruation has
taken plare,

- Highway muat be gub‘.:.c. an agcass rosd :tu:iend by loched sates o
noc & public higmiay.

Ixpsaditure of pudlic funds o8 a roed will equate t0 & public highway,

3Cate in which toad 13 locatad mgse have a procedure to confir Ec
toad &8 a public hiphvay, i.6., 8 publiz highway uy not be cru:ed
contrary to local lev.

- RS 2477 did oot specify the sztent, width, or nature of rights cmcy«.
State lav specifying highvway vtag(-)'"&": is specific to RS 2477
highways shall be used. .

‘Wheze State law does not apply, videh s that roquued for the road
used existing at the time of ssceptance or repeal of RS 2477.

- folder has gight to maintain, includisg reslignment and regomstruction
vithia tha R/W v i sctivities outside vequire permit,

- E;g;;i:hg ususl to public highways, L.e., telephoae and electric
ines, ara to be authorisad dy separsts R/We granted under FIPMA;
craixdz.mcr elause for those established during applicsticn waiver
paring.
= Pilald 0ffices ara dizectad to work vuh sach Stats, couaty, and

sunioipality te idectify all exinmtiag highways; sckoowledge, serialls o.
and note Maater Title Plats of thoss masting érirasia, ‘

Coensers in &nku

2y 1933 nany Lssueu weze raised is Alaska ecacerning possible R§ 2477 R/Wa aand
gazagazent plsas buing prepared for the ladividusl Conservatiocn Systes Talts
creatad undar the ANIICA: Positizus and ecesvas aspredsed by the f$tata (both‘
adpinistrative snd lagialative), Vative eatities, sicerals industry, :
consew §sicn groups, and others u.luuttuod a need for a 8iagle u.pueluul
or Tedardl Govornzast positiod on RS 2477, I 1986¢, the BLM State Direeter,
Alaska, vas asked o chalr an intarageacy group consisting of the zegional
heads of the BIM, Fish and Wildlife Sarviece, Rational Park Sscrvice, and the -
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Porast Service to fesmulats 4 policy ascceptadle 8o theea zegiomal heads. 4
proposed polliay was sudaitted by that group, together vith ccaments by tha
State of Alaske, to the Direstor, BLM, is August 1987 requesting ageney
approval (Attachment 1), Thls propesed policy deviates frca exissing MM
poliey in tve ageass (1) establishing the vidth e that wvhich vas necessary
for the uee {avolved at thes time the land was reserved for a public use or the
tevesl of RS 2477 (ignorisg Stace szacutes) amd (1) providing tec the Federal:
land managisg agency had adminlstrative ceatrol avar use of the pudlic highmay.

Expreassing raservations vith ths propesed policy, the Govarner af Alaske's
Vashingten cepresentstive regqueasted saetings with tha Asslstant Secratsriss

for Land and Miderals Masdagensnt and for Fish and Wildlife and Paths to

present the State's views and seek o policy scceptable to both the §tats sad
the Dtputunt. As a vesult of such & meeting o November 24, 1987, the
Governor's represeatative subnittad four issues 2eediang ruoluu.on. ineluding
the State's reasoning ot ita position on the izsuss., These lasues and our :
response are contalined is Attachments 5 and 6. With sone elarificaticn, BIM's .
existing policy is acceptadle to the Governmor's representative on all but oae
1ssue=~logislative accaptance of RS 2477 on aectien lines.

Interlor's Position Iy seitdcnl:

A¢ the etevard of the publis laads, not vasemvaed for publie purpeses, ‘the
Dapertaent’s psst and cuvteat pelley aand rulings ou the acasptance of the
grant of R/Ws fop pudlic highways can have impacts cu the senegensnt of
Federal laads Ln the 30 "public laud"™ Statwe~+besically thoss west ¢f the
Mizalssippl River, RS 2477 lssues involving the ereation of "Pedersl teserves
= rozeats, Packy, Refuges” at the tura of the cenfury and the esrly 1900's
have, generally, been lcng remolved either theough Federal vrecognition,
abagdonment, or judicial decisicns, althsugh some iasues such ae utility wm
usual to a pubuc wighva? gtill oceur, FPadaral resetves created from
'‘ungeservad publiz laands In the nedr pest, especially the Consarvation Sydtea
Units 1in Alaska astablished under the mn.ca. contadn ot possibly econtain
nusesous RS 2477 issues.

The one remaining issue javolving recogaiticn of acceptance of the
congressioual grang by Stats/Tertitorial lav or local govermmant ordinance ot
diligeatly follewad by actusl comstruction iy sa lasue that has s potential
affact on sany Paderal reserves {n tha public domsais States as vell as the
capaining pudblie lands under BLM jurisdiction,

In sdditice thare ig¢ 2 percepticn, with sema raality, that decislons made
toflecting Fadersl lands vill aarry ovar inte the private zealty aresa.
Concern Bas dees axpresasd hara by the Aldsks Federzation of Natives.



Section Line RS 2477 R/vs:

Alasha conteads, as do sond other States, that a positive act by the public
suthorities, l.8,, State/Tercitory leglalative branch, county or mumicipal
authorities pursudnt to State lev, declsring a public highway along all :
saction/tovaship 1ises is accaptasce of the grant offered by Cengress under
RS 2477, It is contended that such & covenaat tuas with the land, whether 2
highvay 19 sctually constructed or not, uatil thers is appropriate action
taken to abandom or ctharvise tazminate the R/W purguant to Stats lav of
Judlzial aectlen, T2 malilly peivace laedouners wke received ticle frem the
Taired Statas wubmagussnt te such eeckiom lisma legialation, tha Aladka
Govormar's vepressntative has ladizuted that the State vould companaate aush
ownars prior to gctual somstruerion of & section lisa highwap, . '

While section line statutes comstituts the peisary dlacussion issus, this
issue vould alse includs thoss csees where the apprepriats local sutherity,
counties, for sxampls, by rssolution or other appropriate acticn declazed the
establishmmmt of @ public highway along & toute vhich, for some teasce, vas -
agver actually constructed,

Western States which have/Med section iine statutas juclude Alaska
(Territorial and Staca), Arizona (hovever ftate iaw requizes a toad to be
sdopted by tha county or othar jueisdicscion aftar it has deea construeted to
bacozd a pudlic highway), North and South Dskota (Dakots Terzzsorial law), and
Kansas. Montsna, although it does 84% have & secticn lice atatuts, has
. interpreted RS 2477 as regquiring construckion, Vaticus counties {n
Califoenla, Coloredo, and Weshington ace kaowa to have enzeted pection line
ordinraces. Local courts have held that, onca dedicated, the highway may ¢uly
be terminated sccordiag to tha procedures of the local jurisdietioen whigh,
depending on the local jurlsdiction, may be only through & publlic procedurs of
-lutent & abandnn, hearing, and final abmdoament or may oeccur through non=use

- and/or adverse possasaioa.

As sarly sa 1898 the Department hald that such section line etstutes ot
ordinances did cot apply unless the highwey wae sctuslly censtructed (28 LD
448) (Attachaene 7). In 1980, the Deputy Solizitor provided a lesgthy and
detailed position om RS 2477 to the Deparimant of Justica (Attachment 3),
Iacludad {n this letter vas the rsquiresent that conatructicn aust have
occurred for accaptance.of tha RS 2477 grsae. At the cequast af tha Diaceled

Coure, Alaska, tha Usnited States subvitted a uﬁ% beief to the Court
ia 1986, vhich ireluded detailad ressoning that ) raquizes cemstruction

in order to establish s R/V (Attachaemt 4),

Problews 1f Gection Lines Adoptedt

A nugber of tssuse arise 12 guch secticen .uga lagislavioa/ardingncas ara
considered a8osptanca of the grant uadse L8 2477. Amoug thass srst

"hen/hat dees it attach?

12 the laud was covered by a rectangular survey oue poaitien would be
that the grant would have become effeative on the date of the
legislaticn or ordiaance.



If the lmmd i3 subsequently muzveyed, doss the effective dats of the .
grent relate back %o the date of the leglslation or ordinance ot to th
dats of sutvey? We delisve tha later would be. ths saswar, o

If the land {s resewved for public use prior to susvey dut subsequent
£0 the legislation or ordinanés, 40es the sffect cf tha legislation of
ordinance attach upon survey? W¢ deliéve that it would not.

Ara offtctally asccepted protesction diagrane, which aze ugsed fof
rasoures sale/leass and from which subsaquent surveys conform as to ths
location of tewaship aad sectisn cormars, comeidered as asteblishing
section lings for which the graat becoses effective? Ve would net
coteur vith guch a ‘proposition,

‘In Alaska, departucas f{om the usual ractmagulae survey systen &re
suthorizad, enpecially fer coavayances to the State and to Wative
Corporaticas, Since these surveys ace bescd on the township grid
(identified a9 I.=N«) Re=B., ’H) Sut do aot BCG“.M.‘H.! 1‘“:1!’
sections, L.a., the intetior of the township is desigoated Tract A of
Traaty A & ¥, vould the suzveyed lines that would othervige correspond
to section lines be imprassed vith the R/W grant? Wa thish they would.

Alaska. Dapending an the samets to the sheva juesticus, only 4 Ssall ameust
of Zaderally awmed land vould be sudjeat ta a L/V grant 4f applied to ouly
satually survaeyesd sectica lines (by 1976 only sbout 13 pareant of tha State
had daen sutvayed) and west all Tedaral lands 1f xpplied to protractad survey

Llines..

Tapacts outside of Alaskha

Aasune that the /¥ grant attaches to the asction line where pu'ah"lm
vag public land, not zesaxvéd for public uae, at the tige of the
legislative adt or subsequent ¢ate whes actually suzveyed.

North and South Dakoza. All survayed pubdlic land, not reserved for public
use, iz thess tvo States ia 1872 weuld be imprissed with a section line R/W
grant, At tise of subsdquant survay,. such pubdlic lasds mot eaterad vould also
bs impressed vith the R/W graut. : o

In 1872, 1istle public 1ands had beet sat 28idec for publlc uses; Forest
Resarves, the forsrusnera to Nstiomsl Porests, and National Patks, came {ato
axiatants ia the 1390's dad later. In thase tvo Skatas, 9.5 aillicn acres ave
owned by the Paderal Goverament (1981 Public faod Seatisties), {acluding scas
4.0 mdllien eescquirsd acras. Al2ras by ggancy ate: PForest Service 1.0
millions acras, Jorps of Eaglasess 1.1 nillioa, FPish and Wildlife Service 0.3

ailliecn, and BLM, Natioual Path Servies, Juresu of Raclagsmaticn, and Sursau 'of
Indian Affaize at 0.2 uillioe dach. - A

Rempas. All susveysd public laad, net rescrvad fox publiec use, in thia State
Ia 1307 would B¢ impressed with a esction lime R/W graat, At time of
subsaguent suzvey, suzh public lande not antersd would alse ba impeessed vith
tha R/W grant, By 1976 all lsmda iz the State had bdasa surveyed.
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ouly soms 730,000 acras ars owned >y Mederal agescies—Corps of Baginears
320,000; Army 125,000; and rorast Sezvice 103,000, The sajority of this
acreags 18 scquired land, ' ' o

Other Yestera States. Arizeus had (Bas) section line legislatienm, however,
¢ courts thece ruled that Atrizont law also fequired an asceptanes astien
aftar conatrueeion for the toad to become a pudlis highway,

In Vashington, California, aad Colorado, thete arze pubdlished cases imvolving
section line otdinances enacted dy couaty goversneat, l.s., the Douglas’
County, Vashington, ordisance of April 6, 1897, To lleatify the sxtent of
such toumty opdinances would require a historical search of individual Cevuty

actions,

It is our racommendation that ve 4o not m0dify our interpvetatioen of the
Statute that comstructien vuss hgve occuered la order for & R/W gramt under RS
2477 to attach, o

Pederaliss ~ Bxecutlve Jrdar 12612:

With the possible exceptien of the section line issue, existing 2LM policy and
che acticn we are hetein recommendiung comport with the principles of Executive
Order 12812, Ihe gaetion line issue iavolvas interpretation of ¢ Federal
seatuta and the property rights of the United States snd various Stater,
ineluding Aladka., To scceds to the positica of tha Stats of Aleska would heve
advarsa impact ot numezdus propartics of the Fedaral Sovernment, igcluding the
200810111ty of having to rseequirs such. property latarests %o protact Federal

iaterssts. :

Regommendationt

It i3 recommanded that the Department retaiu the paliey estabiished ia BIM
Manual 2801.48B (1986) and adopt it as Departsental policy for use by othar

land managisg Bureaus i{in tha Depactmant.
"}C?;/ o ol "',f)-.*. - 44?{/
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7 - Retx lettar of 2«29«88
8 = Sunmmsry of Pudlished Adainistrative TDacisions



