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Mavtinge STATE.OF ALASKA
OFvict OF THE GOVERNOR

WASHINGTON, D.C,

December &, 1988

TRANSMITTAL MEMCRANDUM=RECOMMENDED ACTIONS

TOs THE HONORABLE STEVE COWPER, Governor
GARREY PHSKA, Chief of Staff
YEE HONORABLE JUDY BRADY, Commissioner of BNR
THR HONORABLE MARK HICKEY, Commissioner of ODOTPF¢
THE HONORABLE GRACE SCHAIBLE, Attcrn General
JACK MCGEE, Assistant Attorney Genera
CLYDE STOLT2ZFUS, Gpecial Aseiatant to the
Commissioner, DOTPF

TOM HAWKINS, Assistant Commissioner, DNR
GARY GUSTAFSON, Director, Division cf Mining, DNR
RON CLARKE, Special Assistant, Governor's Office
DAVID RAMSEUR, Prass Secreta
REBBCHA MILLER, Director, Fairbanks Executiveoffice

FROM: JOHN W. KATZ, Olrector of State/Federal Relations
and Special Counsel to the Governor

SUBSECT:
PINAL

R.& 2477 POLICY

COMMENTS: Here's the longeawaited, final version of the
Interior Department's R.5, 2477 policy.
The policy reflects our previous input to D.O.I. officials
here in Washington. Notwithstanding certain inaccurate
raprasentations made by BLM employeea in Fairbanks last
weekend, the final resolution should be acceptable to most
Alaskans whe are familiar with the iasues. Because of
differqncea of opinion about the relevant law, the
does act Geal with seetion line easomenta, which wipolicy
ultimately be addreased by the courts in any event.
We are currently working with David Ranseur to coordinate
the press with D.0.2. and Senater Stevena' office. IZ you
have any questions, please give me a call,

HALL of the STATES — Aulta $18 —
444

Nonn Capital Street N.W. — (205 624-6658
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THE SECRETARY OF THE INTERIOR
WABHINGTONZ

Memorandum

To: Secratary.
:S20) SysFrom: *taW angistant Sacretary for Fish and Wildlige and Parks , an RecaOE osAssistant Secratary for Land and Minerals Manageme

Bubject: Dapartmental Policy on Sectian 4 of the Act of Y
yf

Jusy 36, 1866, Revieead Statute 2477 (Repealed),
Grant of Right-ofeWay for Publia Righvays (RS 2477)

Although RS 2477 was repealed nearly 12 years ago, controversiag.
periodically arise regarding whether a public highway was establiahed
pursuant to the congressional grant under RS 32477 and the extent of
rignts aptained under that rant. Under RS 2477, the United States
had (nas) no auty or authority to adjudicate an assertion or
application. Newever, 1% 18 necessary in the proper management of
Federal lands to be able tc racognize with some certainty tha
existence, or lack thereof, of
RS 2477. public highway grants obtained under

With the passage of the Faceral Lang policy anc Management Act, the
Bureau of Land Management (BLM) developed procedures, policy, and
criteria for racognition, in cocperation with local governments, of
the existence ef such public Ai Aways and notation to the BLM’s land
records. This has allowed the 3LM to develop land use plans and to
make appropriate mana
thesa highway rights.

genent decisions that consider the existence of
Issues have recently been raiged by the State of Alaska and others
which question not only the BLM policy but alad the management.-actions by other bureaus within the Capartment, We have had the BLM
review and report on the varicus issues and concerns (Attachment 2)

Wildlifa Service, and the Watienal Park Service...
and consulted with the State of Alaska, the BLM, the Fish and

Ne balieve that the land management objectives of the Department will
ba improved with adoption of @ Departmental poliey and recommend that
ene attached policy (Attachment 1) be adopted for Departnentwide Use;

Denald Paul HodelApprove: Disapprove:
Sate: DEC 07 1988 Date:

Attachments: 1*RS 2477 Policy
2°BLM Repost

Ceivbrating the United States Constitution
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RS 2477
Section 8 of the Act of July 26, 1866
Revised Statute 2477 (43 U.86..932).

Repealed Cetoter 21, 1976

Section & of the Act of July 26, 1866, provided:

"Tha right cf vay for the construction of highways ever publia
lande, net reserved for public usea, ie hareby granted.”

Although this etatute, 43 0.S.C. 932 (8 2477), wae capesled by Title VIT of
the Federal Land Policy and Management Act of Oetober 21, 1976, 90 Stat. 2795,
tany Sighta-cf-way (R/V) for public highways abtained under the statute axieet|
or say exiat eo lande adwinietered by the Department and athar Yedaral aw

agencies. ‘The azistenceor lack of existence of such higway R/Wa has
material heariag cn the development and daplemectation of management plass for
aenservation system units and other erees of Federal leads. Lend senaging |

Bureaus of the Department should develop, aa appropriate, internal procedures
for aduinietvatively recognising those hignwoys aeeting the following criteria
and recording such recognized Nighwaya on. the land statue records for the eres
oanaged by thet Buresy.

agceptances

To constitute acceptance, all three conditious sust have been met:

1. The lands invetved must have been public lands, not reserved for’
public uses, at the time of acceptance.

2. Sone form of consttuction of the higway aust have cccurred.

3. The highway so consteuctad aust be coneiderad @ public highway,

Public tands, not reserved for publie uses!

Public Landa vere thoee lecds of the United States thac were open to the
operation of the varieua publie land laws enacted by Congrees.

Publia lands, net reserved fer public uses, do net dnolude publia lands
resarved or dedicated by Act ef Congreds, Executive Order, Secretarial
Order, er, in some casas, alassificetion actions authorised by atatuta,
during the exiatance cf that reservation or dediastion,

Public Lande, aot eeserved for public uses, do not inelude public lands
pra-cupted or sntered by sattlers under che public Lend laws of located
under the sining lews which cessed to be public lends during the pendancy
of the eutry, claiu, or other.

Sonatruetions
Construction suet have occurred while ‘tha Lasds vere public lands, oot
reserved for public uses,
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Conscruckion 19 a physical ace of readying the Bighway for use by che
public agsording ta the available or itacended mode of transportation -
foot, hotse, veRiele, ete. Renoving high Vagetation, moving large rocks
out of the way, or filling Low apots, eCe., say be auffictent as
construction for a particulars cage,

Survey, planning, or pronouncenent by public authorities say initiate
construction but dees net, by itself, coastitute construction. Cone
etruction must have been initiated peior te the repeal of R$ 2677 and
actual conatruction aust heve followed within a reasonable tine,

Road maintenence over several years say aqual ectuel construction.

The pasoage Of vehicles by users over tina say aqual actual conatruction.

Publia Righw sy:

A public highwey ie a definitive courte or way that ie freely open for a1)
to use. Ie need aot necessarily be open to vehiauler traffie for a
pedeetrian or pach andwal trail may qualify. A eeli read ot trail fe
still a public hignway 1 tha only Limitation is the payment of the tell
by ati usees. Multiple waye through a general ares say not qualify at 4
definite rovte, however, evidence nay show that ene or another of

the ways
‘may qualify.

The incluedoa of « highway én @ State, county, or muoicipal road ayetee
constitutes beiag @ public highway.

Expendicure of cogetruction or masutenance money dy aa
eppropriace

public
body te evidence of the highway being a public nigway.
Absent evidence to the contrary, 4, atatenenst by an appropriate public body
that the highway was ad still {9 considered a

pubite
highway will be

accepted.

Aneillacy uses or faetlities usual co publie neghwages .

Yaciiitias such as read draiiage ditches, back ead front slopes, turnouts,
reat areas, and the like, thae facilitate vee of the highway by the publicare considered part of the public higway R/W grant,

|

Other facilities such as telephone ifnes, alectric lines, ece., that ware
often placed along higways do noc fseiiitate use of the highway and ara
not eoneidered parce of the public highway K/W grest. An exception is the
placement of such facilities along such R/W arants on lends adwiniscered
by the Bureau of Land Management pring to November 7, 1974. Prior te this
date, the requirement of fiiing an appiicasion for sich faciiities vas
waived, Any new facility, addition, modification of route, ate., after
that date requires che filing of an application/persit for such factiity.—Pacilities thst were coastructed, with permisaion of the R/W holder,
bemween Novesber 7, 1974, and the affective date of thie policy, should,
except in care and unuaual eircuaseances, ba accommodated by isauance of a
R/W ot permit authorizing the continuance of such facility.



Widths

Yor those highway R/We in the State, county, or wunicipel roed systen,
f.@e, the R/W ta held and ceintained by the appropriate gevernaent body,
the width of the R/W 1a as spacified for thea type ef highway under Stats
lew, if any, tu forea ag the tise the grant could be sccapted,

In so@e cases, tha specific R/W may have been gives a lesser or greater
wideh at the tise of creations of the public hi ay chaa that provided in
Stete lm.
Where State law does not exist ot is net applicable to the apacific
highway R/W, the width will be determined e the same manner aa
non=goveragertaliy coatrolled highways.

Where the highway R/W ie not held ty @ leeal government oc State law does
not apply, the width ie determised from the area, including appropriate
hack slopes, drainage diechea, ete., actually in wee for che highway at
the Later of (1) acceptance of the arant of (2) lose of ans authority
under RS 2477, a.g., repeal of R$ 2477 on Getober 21, 19i » of Of eatliar
removal of the land from the etatus of publie lands aot

reserved
for

public uses.

Abandonment:

Abandonment, ineluding salinguisheenc by proper authority, oeeura in
accordance with Geatea, loeal or comnan law er Judietal precedenca.

Rea oneibilities of| and Ri
bnod

Wa Heldert

Taide polley eddveseee the dreatton. and abandonment of preparty interests
under RS 2477 and the respective property righta of the helder of a

Rieond the avner ef wha servient estate,

Under the grant offered by RS 2477 and velidly ‘accepted, the intacesze of
che Departaent are that of ovner of the survient estate ead adjacent
Lands /resources, Ih ents context, the Department haa oo sanagesens
control under RS 2477 over proper uses of the highway and bighway R/W
Woless ve can demonstrate unnecessary degradation of the servient estate.
It should bea nated, however, that this policy does use deal with che
applicadiiity, if any, of other federal, etate, and/or local laws on che
manegeaent or ragulation of R/Ws reserved pursuant te &$ 2477.

Reasonable activities withio the highway R/W are within the juriediccion
of the holder. As such, the Department Nas no authority under RS 2477 ts
review and/or approve aueh reasonable activities. However, review and
approval say cr ney not oceur, depending upon the eppliicability, if any,of

gther
federal, stata, or local lave or general relevance te the use.‘ofak
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Mesotacdvua

Tos Assistance Secretary - Land and Minerals Management

From: Director, Buseau of Lend Managenent

Subject: Departental Policy on Section 8 of the Aet of July 26, 1866,
Revised Statuce 2677 (Repealed)
Highways (RS 2477)

» Grant of Rigit-of-Way for
Public

issue: Department Policy on the Recognition of Public Highway Right-of-Way

Grants.
Granted Under RS 2477 and the Administration of guch Recognized

°

Need:

Signifiecane iagues have baan vaieed, prinadpally {5 Alaska, regarding the
Departmant’a intarprecation and position ae to the acceptance of the
righnt=ofway (A/W) grane offered by Congeesa by Saetion 8 ef the Act of
July 26, 1866, RS 2477, vepealed by Title VII of the Federal Land Poliay and
Mdnagement Act of October 21, 1976, 90 Seat. 2793 (PLEMA). Per theee prante
recognised, isaues exist a8 te the extent iof the grant, 1.8.) terma and.
conditions such as the width, allowable uses, and Federal oversight,

Historically, such issues have generally affecced only the Buteau of Land
Management (2LM), with minor impact on other Federal land managing agencies.
Ivo celacively recent events have hatghtened the need for expressed policy at
the Depart@ental or higher Level. Firat, the repeal of RS 2477 1a 25976 closed
the door to the acceptance of the grant for new highways or corrections ta
existing road situations to perfect accaptasce of the grant. Secondly, tha
addition of extensive acreages tn Alesha te the National Pack and Naticnal
Wildlife Refuge Systema by the Alaska National Intereet Lands Conservation Aat
of 1930 (ANILCA) zequires the sanaging agency to consider the possible
existence of RS 2497 Hidtwave on thease Conservation Systas Unita. Orher
Federal Land wanaging agenciesin Alaska, prineipally tha Porest Service, 0.9,
Depactmencof Agriculture, are also {svolved but to a laser axtent then the
three Interior Bureaus.

-Listerical:
RS 2477 provided:

“Thea eighe of way for the construction of highways
over public tandsa, not reserved for publie uses, (8
hareby geanted."
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In the pest, the Desertwent paid little atrentiog to auch public highways on
the public lands since if the grant wae not accapted teday it could be.
togerrow. In disposing of the publie lands, the General Land Office and,
subsequently, the BLM did set evan include the exfetance of aueh public
highways in the pecant document; the agency had no duty te adjudiectea the
ecceptsnce of aoseaccaptaces of the higwey grant. As with other “open” ;

offers by Congress, auch aa tha railread grants, the amtetence of such righte.
were considered factual matters that the settler or enterer of public lands
should recognize ag exinting at the tice of settlesent crantry. Disputes
Setween the holder of the highway and the patentces were iaft for setrlesant io
local court under the lave of the Stace or Tarritory,
As a result, there is lacking any quantity of eduioletrative of judicial
decisions at the Paderal level to provide much assfgtance in setting Faderal
policy and a plethora of local fudicial deeisions, often conflicting bamween
States or Territories. AtCachmenc § is a gummary of published adainistretive
decisions regarding &S 2477.

Regulations:

Regulations promulgated by the Department ia 1938 provided:

"The grant . . . becomes affective upon the construction or establishing
of highways io accordance with the State lave, owar public lands not
reservad for public uses. Na application should de Filed under esata 2.8.,
2477 sa ne aeticn on the part of tha Padaral Goverifent is necessary.”

—

Gee 43 CFR 244.53 (1938) (Par. 85, Ciec. 12378, May 23, 1938).

In 1949, teagulations were added to provide far « highway applicamt te pecition
the BLM Go modify a “sublie use" pasepvation to allow appliustion of 2S 2477, -
fee 43 CFR 266.47 (1949),

Ta 2952, the regulations were modified to excluda from the RS 2477 grant any
R/Wa for faciiities with respect te which aay other provision of law
spacifically vequired the filing of an application for R/W. These reguiations
alae waived the requiremenc of fiiing af application for ail factiities weual
to or along a highway A/W (certain specific exceptions) whare the holder of
the highway R/W consented. ‘These tegulations also provided that che A/W
granted uncer RS 2677 Would daeubject to certain terme and condicions—=
cleating, 201] aud resovese congatvation, prevent and suppress fires, butid or
repair facilitias damaged in condtsuetion of highway, restoration upes
termination, nondiserinination, and reeervatiog of certain aiserais. Where
the highway holder consented to construction of related f£actiities, auch
holder was respe sible for couplisace with appropriate terus and conditions of
the Department for the type of facility. See 43 CFR 244.58 (1953 Supp).

In 1976, the reguiations were modified te reneve tha vaiver provided in 1952
and eagiired applicatiogs to be filed for facilities usual to a highway. See
A3 CFR 2522.22 (1979).



With the repeal of RS 2477 in 1976, regulations ware ado ted allowing any
eson or State or Local government which has constructsi public highvays

under RS 2477 to File a sap showiag the location of auch highway with the
BLM. See 43 CPR 2802.5¢b) (1985). Tala action was taken to facilitate the
masagemant of tha public lands under the FLPMA.

BLN Ps.

Current policy fe contained tn BLM Manuel 2801.483 (1986), le providest
-=

~
Genet became fined when construated aad aseeptad a8 a biie hi
g veuctien auee be actu } Sucvey end plammiog axe net construction.orca need 0 4 putes teverpeytestiecad asistenanee over several yearea may equal construction.
Tacremental saintenasce over several yoars may equ construetion.
Cougtruction on public Lande aust have cecurred peior to
Geesetee secsare histury 18 unknown er questionable, its exietesce in touds tionSuitable for public use ia evidence that euifietant construction has
taken place,

Huzeee pedeat an access road restricted by locked gates Le

Expenditure of public funds on @ road will equate to «
publicshiner:

road as a
State in which toad 1g locacad must heave a procedure to confi

contrary to loca
public eS Ar

i.e.) & public hignway aay
not be crested

RS 2477 did net specify the extant, width, or natura of rights conveyed.
State law specifying highway width(ey the t da specific to RS 2477
highwsys shall te used,
‘Whece State lae does not apply, width fe that required for the road
uses existing at the tiee of acceptance cr repeal of RS 2477.
Rolder hag right to maintain, including resiignmant and reconstruction|vithis the } activities ostside eaquire permit.

tiag usual to public highways, 1.a., telephone and electric
Fasthie’ss _usuelines, are to be authoriaad by eeparate R/We granted under FLPMA;
grandfather clause for those established during applicetion waiver
pariod.
Tield offices

|

ata directad towork with each State, county, and
aunialpality ts tdeeed all existiag highways; acknowledge, seriaiizee
aod sote Maeter tle ats of those masting ériretia.

Concern in Alaska!

By 1985 neny feeue were raised ic Alaska qonucerning possible R§ 2477 R/Wa and
gacagement plans being prepared for the dadividuel Conservation System Taits
created undee the ANLLCA, Poeiticons and eoucerae anpresced by the State (beth,adginietrative and tagialative), Native entities, eiaerale industry,
conse: gtion groups, and others tilustraced a need Zor a staglie Departmental
or Federal Governzent position on RS 2477, fm 1966, the BLM State Dizector,
Alaska, wae eezed to chair an interagency group consisting of the regional
heads of the BIM, Fish and wildlife Seeviee, Hational Fark Services, and the
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forast Service to fecaulete a policy acceptable to theea regional heads. A
proposed poltey wea eubaittad by that group, together with ccaments by tha
State of Alashe, to the Director, SLM, in Auguaet 1987 requesting agency
approval (Attachment 1). ‘This propesed policy deviates from existing SLX
poliey in twe azeags (1) eatablishing the width es that which was necessary
for the ues davolved at the tine the land was reserved for a public use or the
reveal of RS 2477 (Lenoring Scace eracuced) amd (2) providing ther the Federal
lend Banagiag agency had administrative centrol aver use ef the pudlic highway,:

Expressing reservations with the proposed policy, the Governer af Alaska's
Washington representative requested seetinga with the Asaietant Secretaries
for Land and Minerals Nasagenent and for Fish and Wildlife and Ferks to
present the State's eiews and ageh @ policy acceptable to both the State and
the Depertaent.

As a Yasult of such a meeting on November 24, 1987, the
Governor's representative submitted four isaues seeding resolution, including
the State's reasoniag foe ita position on the iazsues, These Lagues and our
response are contained {6 Attachsents § and 6. With sone clarification, BIM's .

existing policy is' acceptable to the Governor's representative on al} but one
issuer-legislative acceptance of RS 2477 on aaction Lines.

Incetior's Position is eritiaal:
Ae the etevard of the public lands, noe casemad for publia purposes, the
Departaent's past and current peiiey and rulings on the acceptance of the
grant of R/We for publie highways can havea impacts on the sanagement of
Federal leads fn the 36 "public lend” Statma-~basically theaa weet of the
Misaissippd River, RS 2477 dssues involving the creation of “Pedersl teserves
= Foteacts, Paths, Refuges” at the cuen of the century and che early 1990's
have, generally, been lcng renolved eithar through Federal recognition,
abandonment, or judicial decisions, although some iaeves auch ae utility lines
usual to a public highway still occur. Faderal reserves created from
‘ungeservad public lands in the near past, especially the Conservation Syatea
Uadts in Alaska astablished under the

ANTLCA, contain or poseibly conteia
numetous AS 2477 issues.

Tha ong remaining Lesue davolving recogaition ef acceptance of the
congressioual grang by Stata/Tereitorial Law or local gevernsant ordinance
diligently follewad by actusl construction is an iaeue that has a potential
afface on aapy Pederal reserves in the public dosaia States as vell as the
téemaining public landa under BLM furiadictioa.

In addition thare ie 2 perception, with seme reality, that deafaiona made

teflectiag Fadeval lands will aarry over inte the private realty arena.
Coscera bas bees axpesssed hera by the Alanks Faderation of Natives.



Section Line R$ 2477 R/Wa:

Alaska contends, as do sound other States, that a positive act by the public
auchorities, 1.e., State/Territory legislative branch, county of sunicipal
authorities pursuant to State lev, declaring a public highway along all
sactiou/tovaship Lices ie accaptance of the grant offered by Congress under
RS 2477, It ia contended that such a covenant rune with the land, whethera
highvay Le ectually consteucted or not, until there is appropriate action
taken to abandon or ctharvise terminate the X/W purguant to State lev or
Judicial eetien, Ta golilfy petvace Landamers whe received titia frem the
Vaited Stated subdaguact te auch section lina legislation, the Aladea
Gevorsac’s tapredentative haa fadicated that the State would eompanaate auch
wtners price to sctual cesetrackion of s aacticn lise hi gewap.

While section Line statutes constitute the ptisary disquesion feeue, thia
dusue would alec include those cases where the apprepriate local autherdty,
counties, for exanple, by resolution or other appropriate action declared the
estabitshowme of « sublic highway along a route which, for some teaact, was
never actually constructed,

Western States which have/ad section Line statutes saclude Alaska
(Territorial and State), Arizona (hovever State Law requires a road to be
adapted by tha county or othar juciedieczog after it has been constructed to
becoad a public highway), North and South Dakota (Dakota Territcezal law), and
Kansae. Montsna, althougs it does sot have a section lina atatute, has
interpreted RS 2477 as requiring coastructios, Vaticous counties in
California, Colorado, and Washington ace known to have enacted section line
ordingnces. .Loeal courts have held that, once dedicated, the tigtway may only
be terminated according ¢o the procedures of tha Local jurisdiction which,
depending on the Local jurtediction, may be only through a public procedure of
intent te abenden, hearing, and fical abmndonment or aay oceur through acn=use
and/ot adv erse possesstor.

As early aa 1898 the Department held that such section lise statutes oc
ordinances did not apoly unlees the higwey wae actually constructed (28 LD
446) (Attachaene 2). fe 1980, the Deputy Solicitor provided a lengthy and
detailed position on RS 2477 to che Department of Justice (Attachment 3).
Iacludad in thia letter vas the requiresent that conatructicn aust have
cecurred fog acceptance.of the RS 2477 grsat. At the cequast of tha Distetet
Court, Alaska, the United States submitted an betef to the Court
ia 1986, which ineluded datatled reaseniag thatates2 requires coustructiog
in order te establish « R/W (Attachaent 4),

Problese i? Section Lines Adopted?

A nusber of tesuse arise 12 auch section ‘ine legislattion/srdinacces area
consideced agcoptanca of the grant uader 49 2477. Among thees etet

Wnea at dees it actach?

Lf the land was covered by « rectangular eurvey ove position vould be
that the grant would have become effeative on the data of the
Legiaiation or ordiuance.
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Coly some 730,000 acras are owned oY Federal agencies—Corpe ef Engineers
$20,000; Army 123,000; and Yorast Sexvice 105,000.
acreage {8 acquired land, '

The sajority
of this

Other Weaters States. Arizona had (has) section line lagislatien, hovever,
@ coures ere ruled that Arizosa isw also required an acceptanca action

after conatruetion fer the read to become a public highway,

In Washington, California, aad Colorado, there are published cases involving
section line otdinances enacted by county gevernment, i.e., the Douglas
County, Washington, ordisance of April 6, 1897. To idencifp the extent of
such county ordinances would require a historical search of individual Ceuwsty
actions.

It fs our raesmmendation that we do not modify our interpretation of the
Statute that construction gust have ocoureed in order for @ R/W

2 grect under RS
2477 te attach,

Sedercalisa -
Executive

Seder 12612:

With the possible exception of the section line issue, existing 3LM policy and
che sctios we are herein recommending compore with the pringiplas of Executive
Order 12612. Tha gaction line fasue iavolves interpretation of @ Faderal
statute and the property rights cf the Onited States and various States,
ineluding Aladke. To accede to the position of the State of Alasks would have
advarse impact oo numerous proparticsg ef the Federal Government, iscluding the
possibility of hav

.

jug to eetequirs such. property interests co protact Federal
iaberasta..

Recoemendation!

It ia recommended that the Departuent retain the palley established in BLM
Manual 2801.48B (1986) and adopt it asDepartmental policy for use by other
land managisg Bureaus in the Departaant.
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L ~ 63 AR BLM Meso of 3/1/87 + Atcachnent
2- 26 Lede 466
$ = 86% letter of 6/23/80
& = Pgs l & 16-26 of US Antcus Betef in Graenhouse
$ = Kare letter of 12/4/
6 = SLM responses
7 - Rece Letcer of 2=29=88
8 = Summary of Published Adainistrative Decisions


