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ALASKA MINERS ASSOCIATION, INC,

501 W. Northern Lights Bivd., Suite 203, Anchorage, Alaska 99503 FAX: (907) 278-7997 Telephone: (907) 2768-0347

RECEIVED R/W

SEP 111990

Northern Region DOT & p#

RS2477 .mmo

TO: Branch Chairmen, Mining Districts
FROM: Steve Borell
DATE: April 17, 1990
SUBJECT: RS2477 Policy

We (George Schmidt) recently obtained the enclosed Department of
the Interior policy letter on RS2477 rights-of-way.

If you have

Please review and distribute as you see appropriate.
or

comments that the Federal Oversite Committee should look into
be aware of, please call or write,

Sincerely,

=R

Steven C. Borell, P.E. h//
Executive Director

¢cc: Jim Burling, PLF 0
Neil MacKinnon * }
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Departmencal Policy Statement, RS 2477

TRHE SECRETARY OF THE INTERIOR
wASHINGTON

M 0 e

Memorandua

To: Sacretary . ,c‘” o
. "N wd
g From:*“8a¥ pgqistant Secretary for Fish and Wildlife and Parxs,§? Re

CCe
‘~ASSistANT Secratary for Land and Minerals Managemenf/
L Subject: Departmental Policy on Section 8 of the Act of “ -~
s July 26, 1866, Revised Statute 2477 (Repealed),

Grant of Right-of-Way for Public Highways (RS 2477)

«
Although RS 2477 was repealad nearly 12 years ago, controversies
pericdically arise regarding whether a public highway was established
pursuant to the conqgresaional grant under RS 2477 and the extent of
rights obtained under that grant. Under RS 2477, the United States
had (has) no duty or authority to adjudicate an assertion or
application. However, it is necessary in the proper manageasnt of
Federal lands to be able to recognize with soma certainty the
‘ existence, or lack thereof, of public highway grants obtained under
RS 2477.

y

pr—

Hith the passage of the Federal land Policy and Management Act, the
Bureau of Land Management (BLM) developed procedurass, policy, and
criteria for recognition, in cooperation with local governments, of
the existence of such public highways and notation to the BLM's land
records. This has allowed the BLM to develop land use plans and to
make appropriate management decisions that consider the existence of
these highway rights.

Issues have recently been raised by the State of Alaska and others

which question not only the BLM policy but also the management

' actions by othaer bureaus within che Department. We have had the BLM
review and report on the various issues and concerns (Attachment 2)
and consulted with the State of Alaska, the BIM, the Fish and
Wildlife Service, and the National Park Servicae.

? We belisve that the land management objectives of the Department will
be improved with adoption of a Departmental policy and rscommand that
the attached policy (Attachment 1) be adopted for Departmentwide use.

Approve: Donald Paul Hodel Disapprove: )

Date: DEC 07 1988 Date:

Attachments: 1-RS 2477 pPolicy
2=-BLM Report

Celedraung the United Siatas Constituion

Rel, 2-26]
BLM MANUAL 3/8/89

Supersedes Rel. 2.22¢
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Departmental Policy Statement, RS 2477

RS 2477
Section 8 of the Act of July 26, 1866
Ravised Stacute 2477 (43 U.S.C. 932)
Repealed October 21, 1976

Section 8 of the Act of July 26, 1866, provided:

"The right of way for the construction of highways over public
lands, oot veserved for public uses, {s heredby granted.”

Although this statuts, 43 U.5.C. 932 (RS 2477), vas vepealed by Title VII of
the Federal Land Policy and Managemeat Acc of October 21, 1976, 90 Scac. 2793,
sany rights-of-way (R/W) for public highways obtained under the statute sxist
:f may exisC oa lands sdainiscersd by the Department and ocher Federal
asgencies. The existsnce or lack of existence of such highwey R/We has
matarial bearing oa the devalopmeanc and implemeutacion of manageseat plans for
congervation systea unita and other areas of Pederal lsnds. Land managing
Buresus of the Department should develop, as appropriate, internal procedures
for adaioistratively recognizing those highways meeting the following criteria
and recording such recognized highways oa ths land status records for the area
sanaged by that Bureau.

Acceptances
To conatituta acceptance, all thres conditions sust have besn met:

1. The laods iovolved must have been public lands, noc reserved for
public uses, &t the time of acceptance.

2. Soas form of construction of ths highway must have occurred.
3. The highway so conetructed aust be considered a public highway.

Public lands, not reserved for public uses:

Public lands were those lands of the United States that were opea to the
operation of the various public land laws enacted by Congreas.

Public lands, not reserved for public uses, do not include public landa
teserved or dedicated by Act of Congrees, Executive Order, Secretarial
Order, or, in sone cases, classificacion sctions authorized by statute,
during the existence of that reservatlon or dedicacion,

Public lands, not resarved for public uses, do not include public lands
pre—empted or entered by sattlers under the public land laws or located
under the sining laws which ceased to be public lands during the peadsacy
of the entry, claia, or othar.

Conatruction:

Construction aust have occurred while the lands were public lands, not
reserved for public uses,

R

BLM MANUVAL

Supersedes Rel. 2-229

Rel, 2-263
3/8/89
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Coastruction {s a phyeical act of readying ths highway for use by the
public according to the available or intended mode of transportacion =
foot, horse, vehicle, etc. Removing high vagetation, moving large rvocks
out of the vay, or filling low spots, etc., may be sufficient as
conscruction for s particular case.

Survey, planning, or pronouccement by public suthorities may initiate
consgruction, but does ot by itself, constitute construction. Coa=
struction sust have bsen initlaced prior to the repeal of RS 2477 and
sctual construction must have followed within a reasonable Cime.

Road saintenancs ovar several ysars may equal actual coonstruction.

The passage of vehicles by users over time may equal actual constructioan.

Public Highway:

A public highway is & definitive rouce or way that is freely open for all
to use. It need uwot necessarily be open to vehicular traffic for a
pedeatrisn or pack animal trail may qualify. A toll road or trail is
still a public highwvay if the only limitation is the paysent of the toll
by all users. Multiple ways through s general ares say not qualify as a
definics routs, howaver, svidence may show that one or another of the vays
say qualify.

The faclusion of a highway in s State, county, or suaicipal road systea
constitutes being & public highway.

Bxpenditurs of construction or ssintenance soney by aa appropriate pudlic
body is evideance of the highway being a public highway.

Abseat avidencs to the contrary, & stateasent by sn appropriate public body
thac the highway was and still {s considerad a public highway will be
accaptad.

Ancillary uses or facilities usual to public highways:

Facilities such ss road drainege ditches, back and front slopes, turmouts,
rest arsas, and the like, that facllitate use of the highway by the public
ate considered part of the public highway R/VW grant.

Octher facilities such ss telephone lines, electric lines, etc., that were
often placed along highways do not facilitate use of the highway and are ,
not considered part of the public highway R/W grant. An exception is the 4
placesant of such facilities slong such R/W graats on lands adsiniscered

by the Bursau of Land Management prior to Novesber 7, 1974. Prior to this

date, the requirement of filing en spplication for auch facilicies was

waived, Any nevw facility, addition, modification of routs, ete., after

that date requires the filing of an application/permit for such facility.

Facilities that ware constructed, with permission of the R/VW holder,

between Novembsr 7, 1974, sud ths effective datea of this policy, should,

except in rare and uoususl circumstances, be accommodated by Lssuance of &

/W or persit authorizing the concinuence of such facility. \)(
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Rel, 2-263
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Width:

For those highway R/We 1a the Stats, couaty, or sunicipal road systea,
f1.e., ths R/W 1s held and mstntsined by the sppropriate governseat body,
the width of the R/W 1s a8 apecified for the typs of highway under State
law, if any, in force st the time the granc could be accepted.

In some cases, the specific RIVW ssy have beea given a lesser or greater
vidth at the tise of creatioa of the public highvway than that provided ia
Stata lav.

Where State law does not exist or is not applicable to the specific
highway R/W, the width wil. be detarminad ia the same msaner as belov for
non-governaentally coatrolled highways.

Where the highway R/W {s not held by a local governaent or State law does
not apply, the width 1s detersined froa the ares, including appropriate
back slopes, dratoage ditches, etc., actually in use for the highway ac
the later of (1) acceptance of the granc or (2) loss of grant authority
uader RS 2477, e.g., repeal of RS 2477 on October 21, 1979, or an earlier
removal of the land from the stactus of public lands not reserved for
public uses.

Abandomment?

Absndonment, including relinquishaent by proper suthority, occurs in
accordance with Scate, local or common law or Judicial precedence.

Responsibilities of Agency and Right-of-Way Holder:

This policy sddresses the crestion and absndonment of property interests
uader RS 2477 aod the respective property rights of the holder of a R/W
and the ownsr of ths servienc estats.,

Under the grant offered by RS 2477 and validly accepted, the interests of
the Departsent are that of owoer of the servieat esstate and ad jacent
lands/resources. In this context, the Department has no sansgeasnt
control under RS 2477 over proper uzes of the highway and highway R/W
unless we can demonstrate unnecessary degradation of the servient estate,
It should be noted, howevaer, that this policy does not deal with the
applicadility, {f say, of other federal, state, and/or local laws on the
msnagesent or regulation of R/Ws reserved pursuant to RS 2477.

Reasonable activities within the highway R/W are within the jurisdiction
of the holder. As such, the Departaaat has no suthority under RS 2477 ¢o
reviev and/or approve such resscnable activities. However, review and

epproval say or say oot occur, depending upen the spplicadilicy, if sny,
of 7:!;.: fedaral, atate, or local laws or genaral relevance to che uee of
a R/, .

Rel. 2-263

BLM MANVAL
3/8/89

Supcesedes Rel. 2-229




