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ALASKA MINERS ASSOCIATION, INC.
501 W. Northern Lights Bivd., Suite 203, Anchorage. Alaska 99503 FAX: (907) 276-7997 Telephone: (907) 276-0347

TO:

FROM:

DATE:

SUBJECT:

Branch Chairmen, Mining Districts
Steve Borell

April 17, 1990

RS2477 Policy

RECEIVED R/w

SEP 1 1 1990

Northern Region DOT & pp

RS2477.mmo

We (George Schmidt) recently obtained the enclosed Department of
the Interior policy letter on RS2477 rights-of-way.
Please review and distribute as you see appropriate.
comments that the Federal Oversite Committee should look into
be aware of, please call or write.

Sincerely,

da=6XSteven C. Borell, P.E.
Executive Director

cc: Jim Burling, PLF
Neil MacKinnon
Joe Henri
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2801 = RIGHTS-OF-WAY MANACEMENT

Departmental Policy Statemene, RS 2477
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ThE SECRETARY OF THE INTERIOR

WASHINGTON

1%

r Menorandus

To: Secretary
‘Sr4) ¢.

Fron: *“@2u assistant Secretary for Fish and Wildlife and Parks 782n ReCee
At‘eanssistant Secretary for Land and Minerals Managene
© AT
iSubject: Departmental Policy on Section 8 of the Act of ow,

July 26, 1866, Revised Statute 2477 (Repealed),
Grant of Right-ofeWay for Public Highways (RS 2477)

¢
Although RS 2477 was repealed nearly 12 years ago, controversies
periodically arise regarding whether a public highway was established
pursuant to the congressional grant under RS 2477 and the extent of
rights obtained under that grant. Under RS 2477, the United States
had (has) no duty or authority to adjudicate an assertion or
application. However, it is necessary in the proper management ofFederal lands to be able to recognize with some certainty the
existence, or lack thereof, of public highway grants obtained under
RS 2477.

With the passage of the Federal Land Policy and Management Act, the
Bureau of Land Management (BLM) developed procedures, policy, and

L criteria for recoqnition, in cooperation with local governments, of
the existence of such public highways and notation to the BLM's land
records. This has allowed the SLM to develop land use plans and to
Make appropriate management decisions that consider the existence of
these highway rights.
Issues have recently been raised by the State of Alaska and otners
which question net only the BLM policy but also the aanagenentactions by other bureaus within the Department. We have had the BLM
review and report on the various issues and concerns (Attachment 2)
and consulted with the State of Alaska, the BLM, the Fish and
Wildlife Service, and the National Park Service.
We believe that the land management objectives of the Department will
be improved with adoption of a Oepartmental policy and recommend that
tne attached policy (Attachment 1) be adopted for Departmaentwide use.

Approve: Donald Paul Hodel Oisapprove:
Oate: DEC 07 1988 Date:d

Attachments: 1-RS 2477 Policy
2-8LM Report

Celedrating the United Siates Constiturion

Rel, 2°263
BLM MANUAL 3/6/69
Supersedes Rel. 7.2796
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2801 - RIGHTS-OF-WAY MANAGEMENT

Departmental Policy Statement, RS 2477

RS 2477
Section 8 of the Acct of July 26, 1866
Ravised Stacuce 2477 (43 U.S.C. 932)

Repealed October 21, 1976

Section 8 of the Act of July 26, 1866, provided:

“The right of way for che construction of highways over public
lands, not reserved for public uses, is hereby granted.”

Although this statute, 43 U.S.C. 932 (RS 2477), was repealed by Title VII of
the Federal Land Policy and Managemenc Acc of October 21, 1976, 90 Stat. 2793,
many rights-of-way (B/W) for public highwaye obcained under the stacuce exist
28 wey exist on lands edministered by the Department and ocher Federal
agencies. The exiatence or lack of existance of such highwey &/We has
material bearing oa che devalopmenc and iaplementacion of management plans for
conservation system unite and other areas of Federal lande. Land aanuging
Bureaus of the Departsent should develop, as appropriate, internal procedures
for administratively recognizing those highways meeting che following criteria
and recording such recognized highways oa the land status records for the area
menaged by that Bureau.

Acceptances

To constitute ecceptance, all three conditions sust have been net:

1. The lands involved aust have been public lands, noc caserved for
public uses, at che Cime of acceptance.

2. Some form of construction of the highway gust have occurred.

3. The highway so constructed ausc be considered a public highway.

Public lands, not reserved for public uses?

Public lands were those lands of the United States chat were opea to the ¥

operation of the various public land laws enacted by Congress.

Public lands, not reserved for public uses, do not include public lands
teserved or dedicated by Act of Congress, Executive Order, Secretarial
Order, or, in some cases, classification actions authorized by statute,
during the existence of thac reservation or dedication.

Public landa, noe reserved for public uses, do not include public lands
preeapted or entered by settlers under the public land laws or located
under che mining lawa which ceased co be public lands during she peadaacy
of che entry, claia, or other.

Construction:

Construction aust have occurred while the lands were public lands, not
teserved for public uses.

Rel, 2-263
BLM MANUAL 3/8/89

Supersedes Rel. 2-229



Appendix 3, Page 3

2801 ~ RIGHTS-~OF-WAY MANAGEMENT

Depactmental Policy Statement, RS 2477

Construction is a physical act of readying the highway for use by the
publie according to the available or intended aode of transportation -
foot, horse, vehicle, etc. Removing high vegetation, moving large rocks
ouc of the way, or filling low spots, etc., may be sufficient as
construction for a particular case.

Survey, planning, or pronouncement by public euchorities say initiate
coastruction, but does aoc by irself, conscituce construction. Coae
struction sust have been iniciaced prior to the repeal of RS 2477 and
actual constructions suse have followed within « reasonable time.

Road maintenance over several years say equal actual construction.

The passage of vehicles by usera over time may equal actual construction.

Public Highway!

A public highway is a definitive rouce or way that is freely open for all
to use. Te need aot necessarily be open to vehicular traffic for a
pedestrian or pack animal trail msy qualify. A toll road or trail is
atill « public highway 1f che only limitation is the payment of the coll
by all users. Multiple ways through a general ares say not qualify as «
definice route, however, evidence may ehow that one or anocher of the ways
wsy qualify.
The faclusion of a highway in s Stete, county, or sunicipal road systen
conatituces being a public highway.

Expenditure of construction or maintenance soasy by an appropriate public
body is evidence of the highway being a public highway.

Absent evidence to the contrary, 8 eteteaent by an appropriate public body
thac the highway was aod still is considered « public highway will be
accepted.

t Ancilla uses or factii{ttes usual to ublic highways:

Facilities auch as road drainage ditches, back and front slopes, turnouts,
rest ereas, and the like, chat facllitace use of the highway by the public
ave considered part of che public highway R/W granc.

Other facilities euch ss telephone lines, electric lines, etc., that were
often placed along highways do not facilitate use of the highway and are
nec considered part of the public highway B/W granc. An exception is the
Placement of euch facilities along euch R/W grants on lands adeiniecered
by the Bureau of Land Management prior to November 7, 1974. Prior co this
date, the requiremenc of filing an application for auch facilities wes
waived. Any new facility, addition, modification of route, etc., efter
that date requires the filing of an applicacion/permic for such facility.
Facilities that were constructed, with permission of the R/W holder,
between November 7, 1974, and che effective dace of this policy, should, I
except in rare and uoususl circumstances, be accommodated by issuance of 8
R/W or permic auchorizing che continuence of such facility.

a

BLM MANUAL
Rel. 2-263

3/8/89
Supessedes Rel, 2-229



Appendix 3, Page 4

2801 - RIGHTS-OF-WAY MANAGEMENT

Oeparcmenctal Policy Scatemanc, RS 2477

Rel. 2-263BLM MANUAL
3/8/89

Supersedes Ret. 2-229

Width:

For those highwey R/We ion the State, county, or municipal road systea,
1.e., the &/W is held and estocained by the appropriate government body,
the width of the B/W is ae specified for the type of highway under Stace
law, 1f any, in force ot the cime che grant could be accepred.

In some cases, the epecific R7W easy have been given a lesser or greater
width at the tise of creation of che public highvey chan that provided in
Stace law.

Where State law does not exiet or is noc applicable to the specific
highway R/W, the wideh wil. be determined fa the same msaoner as below for
non-governmentally controlled highways.

Where the highway R/W is noc held by a local governsent or State law does
not apply, the width ise deterained from the ares, including appropriate
back slopes, dratoage ditches, etc., actually in use for che highway ac
the lacer of (1) acceptance of the granc or (2) loss of grant authority
uader RS 2477, e.g., repeal of RS 2477 on October 21, 1979, or an earlier
removel of the land from the stacus of public lands noc reserved for
public uses.

Abandonment!

Abandonment, including relinquishaent by proper authority, occurs in
accotdaence with State, local or cosaoa law or Judicial precedence.

Responsibilities of Agency and Right-of-Way Holders

This policy addresses the creation and abandonmenc of property tnterests
wader RS 2477 and the respective property rights of the holder of « R/W
aod che owner of the servienc estate.

Under the granc offered by RS 2477 and validly accepted, che interests of
the Departmenc are that of owner of che servient eetate and adjacent
lands/resourcee. In this concexc, the Department has no sanegenent
control under RS 2477 over proper uses of the highway and highwey R/W
unlese we can demonstrste unnecessary degradation of the servienc estate,
Ic should be noced, however, chat this policy does not deal with the
applicabilicy, 1£ aay, of other federal, atace, and/or local laws on the
management or regulation of R/We reserved pursuant co RS 2477.

Reasonable activities within the highway R/W are wichin the jurisdiction
of the holder. As such, the Department has no authority under RS 2477 to
review and/or approve such reasonable activities. However, review and
@pproval say or say not occur, depending upoa che spplicabilicy, if any,
of ia federal, atate, or local laws or general relevance co che uee of
a


