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We have briefly reviewed the first draft of an Alaska Federal Agency RS2477
Policy which you sent on June 25, 1986, and have the following observations
and comments:

The draft policy does little to recognize State responsibilities,
rights and needs under RS2477. State actions, legislation, asser-
tions, etc., are largely ignored in this version of a draft policy.
The policy seems to be a "back door" attempt to render State access
corrents on Conservation System Unit Management Plans ineffective.

The stated policies are generally based on very restrictive
interpretations of RS2477., Little or nothing is done to
accommodate State interests in RS2477 rights of way (ie., 100
foot wide rights of way, section line easements).

The Federal agencies seem to be taking advantage of the difficulty
the State has had in developing an RS2477 policy that is generally
acceptable to all affected parties. The Federal conclusion seems

to be that since everyone cannot agree on a policy, the Federal
agencies will develop one that best serves their own views and
purposes. While this may be very convenient for the Federal point
of view, it 1s not a proper method of pclicy development, and it is
certainly not in the best interest of the State of Alaska. If this
draft policy is allowed to go forward unchallenged, Alaska's ability
to manage RS2477 routes will be severely constrained.

In order for the State tc protect its rights under RS2477, and more important-
ly to protect the RS2477 option for access to land and resources, the Federal
agencies involved in the development of this draft policy should be put on
notice that no such policy should be developed without extensive public and
State involvement. Implementation of such a policy would be a major actiomn
with a significant effect on the State of Alaska, on numerous property owners,
and on people who rely on RS2477 access rights.

I cannot emphasize enough that the Northern Region views this draft policy,

and the trend toward virtual urilateral policy development on RS2477 by Federal

agencies with the strongest alarm. Signficant, decisive, and timely action by
our Department on this is required. We would te happy to help with anything.
Please keep us posted.

cc:

John D. Martin, Chief, Planning & Research, Northern Region
/Lﬂiiliam McMullen, Director, Northern Region D&C
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ALASKA FEDERAL AGENCY RS 2477 POLICY

Recammerdation by
Revised Statute 2477 (RS 2477) FEDERAL TASK GROUP

Since the passage of the Alaska National Interest Lands Conservation Act (ANILCA),
RS 2477 rights-of-way have become a major issue in the State of Alaska. These
rights-of-way may provide legal access for the general public across federally
managed lands. A uniform understanding of the rights granted by this law, as it
pertains to federally managed lands, is the goal of this policy paper. This paper
is intended to assist both the Federal land managers and public with access related
questions.

RS 2477 is only one of many authorities which may be used to provide access across
Federal lands. Some of these authorities are available to all the agencies, i.e.
Title XI, ANILCA, while others apply to only one or two agencies, i.e. the Bureau
of Land Management (BIM) and Forest Service use of Title V, Federal Land Policy and
Management Act. All agencies also have permitting authorities relating to access.

The RS 2477 grant is unique among these access authorities. It is a congressional
grant which does not require_any action on the part of a Federal agency. While the
grant is "offered" by Congress, a right cannot come into existence until there is
an "acceptance” of the offer and thereby a contract is completei. The
congressional offer is defined by Federal law and disputes relating to the offer
are resolved in Federal courts. Tne acceptance, by a State, instrumentality of the
State or citizen of the State, is defined by State law and disputes are resolved in
State courts. These unique features of RS 2477 have led to varying interpretations
of both the grant and acceptance and the relationship of the Federal land manager
to RS 2477 right-of-way claims. The following policy statements are intented to
eliminate some key areas of confusion.

Revised Statute 2477

The right-of-way for the construction of highways over
public lands, not reserved for public uses, is hereby
granted. (Sec. 8 of the Act of July 26, 1866;

R.S. 2477, 43 U.S.C. 932; repealed Octcber 31, 1976,
90 Stat. 2793.)

An RS 2477 right could only have been created on unreserved public lands:
withdrawn or reserved lands were not available. For the purpose of general
public inquiries and public meetings, December 14, 1968, the date Public Lanc
Order 4582 was posted tc the Miscellaneous Documents Index of the BIM Master
Title Plats in Fairbanks District, will be used as the date all lands became
reserved in Alaska. Generally, no RS 2477 grants could be accepred after this
date. When researching an PS 2477 right-of-wav claim, the BLM land recorcs
must be examined to determine the exact date(s) public lands became reservea.
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2. A potential RS 2477 right will not acknowledéésyby a Federal agency until J)
the requirement cited below under HamerIs” v. nton (Item 4) has been
satisfied: (a) the party claiming the public highway has proven the highway
was located over unreserved public lands and (b) the character of use was such
as to constitute acceptance by the public of the statutory grant. Information
supporting a potential RS 2477 right may be submitted to Federal agencies and
should include, as a minimum, a 1:63360 scale USGS map and a narrative, with
supporting documentation, stating the acceptance date of the grant and the use
history of the right-of-way prior to the lands becoming reserved.

ens

technique. This administrative action shall not be interpreted as a
determination as to the validity of the claim.

4 Federal agencies will use the following definition of "highway" for the
purposes of RS 2477 recognition and public discussions.

A highway is a travel or transportation route common to that locale at the time

the grant was accepted, it must be freely open to everyone, and must satisfy
the requirements as expressed in Hamerly v. Denton.

Requirements of Hamerlv v. Denton (359 P.2d at 125)

Before a highway may be created, there must be either positive
act on the part of appropriate public authorities of state
clearly manifesting intention to accept grant, or there must be
public user for such period of time and under such conditions as
to prove grant has been accepted.

Party claiming that road became public highway under federal
statute granting highway right of ways over public lands by
virtue of public use had burden of proving that highwayv was
located over public lands and that character of use was such as
to constitute acceptance by public of the statutory grant.

Desultory use of dead-end, road or trail running into wild,
unenclosed and uncultivated country, does not create a puklic
highway.

Construction or sufficient use must have taken place fcr an RS 2477 grant to
have been accepted. Tne passage of a Territorial or State law does no: equal
construction. Therefore, a section line easement that has not been cons:ru"té'
or used, does not exist on Federal larms.

To satisfy the reguirement of construction, the construction must be sufficien
to allow passage of persons, animals or venicles for which the highway was
established.

The nature of the RS 2477 grant is the same as other Fecderal highway
right-of-way grants:
£

The gran:t is for the right of pa2ssags over the iand: it is no:
ti=le,

-
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“Z b. Tne grant is for vehicular, animal, or pedestriar travel, not fcr

S pipelines, powerlines, telephone or other communication facilities.

. The granted right-of-way is for a specific width, it is not a
transportation corridor.

The width of an RS 2477 right-of-way is that width necessary to accommodate the
i'ses common to that right-of-way, variously defined as the area actually used,
ditch to ditch, or the constructed area. The Federal Government' s position is is

that the StatgAg_AggllﬂﬁLwlﬂﬁamlau,dggg_ngg_ggﬁ}y to Federal lands, because a

State law cannot define the Federal offer. =

The legal uses of an RS 2477 right-of-wav are defined bv the acceptance of the
jrant, i.e. an acceptance for the purpose of a winter trail results 1in a
highway where only winter use is legal. A lesser right of use is encompassed

e 3 all—- 3
Trall accepted by use of heawy m1n1ng equipment. HOweévew, "an aEfempﬁéa‘—
o emam e ———————
enlargdemenc or the - the langs bBecame re erved 1S not legal,
i.e. where acceptanc i thraougn use as a foot trail, use now DY

all-terrain vehicles would not be legal.

——

Abandonment of a valid RS 2477 r1ght-of-way requires formal vacation procedures
by the State.

There is no "sunset" provision for RS 2477 claims. %
e
Clear1ng potential RS 2477 claims from a manacemenf-ézpn- through use of .
"quiet title" action w1_}‘go. normally be pursuec.
LA~44-m1$6-e
All Federa’yggenc1es have legal authority to manage RS 2477 rights-of-way.
Implementation of this authority varies among the agencies. Tne Forest
Service, Fish and Wildlife Service and National Park Service have regulatory
authority over the use of the right-of-way. The Bureau of Land Management only
has regulatory authority over the underlving and adjacent lands anc impacts to
these interests caused by unauthorized use of the right-of-way.

Any action é;Federal agency may take to abate misuse of an RS 2477 right-of-way
will be taken against the user.

Tne placement of RS 2477 1nfc'ma;1cn in land use plans is at the discretion of
each agency. Ge ror-will dnvencory daga
and will not be included in the final plan.

Only valid or administratively recognized RS 2477 claims which cross BIM
managed lands will be placed on the BLM Master Title Plats. Valic rights or
adminstratively recognized claims will not be shown crossing another agency's
or private lands. This is consistent with existing policy for less than fee
title interests. Where an RS 2477 claim crosses BIM lané and other land
management/ownership is also impacted by the claim, BIM shall coordinate with
these other interests prior to placing the claim on tne Master Title Plats..

The State of Alaska Roads anc Trails Inven-orv of 1g7, does no: satisiy ths
reguirements listed under Itex 2 abovs

:DHempel:0740c:531:05,/19-806:x321



SECTION LIME FASEMENT GUIDE

Land that was federal Land that was territorial

unreserved land at any . " or state land at any
time during the periods - = + time during the periods
indicated by the width : -+ indicated by the width
has a section |ine B . has asection line ease~
easement along surveyed - © ment along surveyed sec-

section lines. ' tion lines.

“July 26, 1866 (43 USC 932 RS 2477; offer made
by federal government)

Apr{l 5, 1923
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April 6, 1923 (Ch. SLA 1923; offer accepted
- by territory)

January 17, 1949
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January 18, 1949 (ACLA 1949 falls to include
territory's acceptance)

March 25, 1951
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March 26, 1951 (Ch, 123 SLA 1951 dedicates :
section line easement oOn tgrritorial land)

March 20, 1953
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March 21, 1953 (amends Ch. 123 SLA 1951 to
include acceptance of offer on federal land)

March 27, 1975
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March 28, 1975 (PLO 5418 reserves al)
remaining vacant federal land)

October 21, 1976 (RS 2477 repealed)

Present




