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FROM: fel, Wild SUBJECT: RS 2477Interior Regional R/w Agent Opinion of Deputy SolicitorFairbanks

Department of Interior

Attached, for your information, is a copy of a very important
opinion dated April 28, 1980, just received in this office
This opinion can have a very serious impact on RS 2477 roads
in Alaska
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iw AY NITED STATES Fauss du1c
of etere “7, 3 Of£SARTM NT OF TH ER RCABNSF
CS5 OFFICE OF THE SOLICITOR
NS=. WASHINGTON, 0.C 292-0

228 IX)
fonorable Janes W. “coman
assistant Attomey General
Land and iatural Resour S$ vivision
de cment of Juszice
Wasnaington, D.C 20530

Re: Standards to be acolied in cetemiuaing wheter
highwavs tave seen established :cress sublic
lanes under the resealed staturc2 2.S. 2477
(43 U.S.C. § 932)

Sear ‘iw. forman:

tr. Introduction

Tnis is in ressonse to your letter of Yarm } -—s,
5 1380. The statutes in

thequestion, R.S. 2477 (43 U.S.C. § 932), was originally section 8 of
Act of July 26, 1866 (14 Stat. 253) Tt was recealed in 1976 by section
706(a) of the Federal Land Folicy and vanacement Act. Prior to its reseal,
1b orovided in its entirety es follcws:

The right of way for the construction of nichway ovat
‘‘ Yraoyvsublic lands, noc reserved for sublic_uses, is

gzvanced.

Because of ne receal, we are only concermea with or es O€ richts-Of-ways
cerfectad orior to Cctober 21, 1976, the dace of the nactment of FLEMA.1/

As vou are orscably aware, R.S. 2477 nas seen the sudiect of incensistent
stats statutes and state court decisions, and a nandful of inconsistent
feceral court cecisicns, during its l1l0-vear existence.2/ Even if the stata
interpretations were fully consistent with each other, they would not seces-
sarily control, especially where, as nere, aizmest all of the racortcad
state court decisions involved competing rishts of third carties and the
United States was not a sarty to them. Tne analysis in tne varices federal

N valid 2.5. 2477 highway right-of—way is a vali axisting richt wnicn
% srotected by FLEMA's sections

Tohta)
(43 U.S.C. § 701 note), and 509(a)}

{33 U.S.C. gi 769(a)).
2/ Tne legislacive history is silent as to the mean ag of this saction
of the 1866 statute. See generally Tre Concressicnal ‘Hobe 7 Wolk. 36, 39ta
Caong.; ist Sess. (1866).



cases involving R.S. 2477 also are not cnly inconsistent with each other
suc nore of trem definitively cove co grins with the orecise issue we
now face: Eractly «hat was offered and to ~hom sy Congress in its enacz
menc OF 2.S. 2477, and how were such rights-of-say to be cerrected?

la the face cf this tangled history,3/ we cutline below what we believe
to Se the orecer intarpratation of 2.8. 2477. Our. interscatation corgorts
cicsely witn ics language wnicn, Decause of the acsence of legislative his-
tocy, is especially apsrooriate. Our view is also consistent with many
Of the ceported cGec:sions. It has the added virtue of avoiding what sould
Cinerwisa Se . sericus conflict Setween nicnway ricnts-of-way escadlisned
uncer ¥.S. 2477 and tne meaning of the term “rcadless” in section 603
oc PLPt4a, woicn deals with tne Suraau of Land “anacement (3LM) wilcemess
review resoonsibilitzies.

3/ A similar icuaticn existed in the dispute over the amership of the
sucmercea lan off the coast of California. In United States v. Califormia
332 U.S. ly ( $47), the state arcued that the United States was carred
from asserzin its title to the area Secause of the orior inconsistent
sositicns tak a by its agents over the years. The Supreme Court refuted
tars contenti: 1, stacing in part (332 U.S. at 39-40):

AS a wacvcr of gact, the record plainly cesonstrates that until
the California oil issue began to be pressed in the thirties,
neither che stares nor the Government has had reason to focus ©

atzentic: on ere question of wnich of them cwned or had caramount
cights i: or otwer over the three-mile belt. And even assuming
that Govemnmen: agencies have ceen neglicent in failing to recog-
nize or ..zsert the claims of the Government at an earlier date,
the great incarests Of tne Government in this ocean area are
not to forfaited as a result. ‘The Government, which holds its
interest:, here 2s elsewnere in trust for all tne ceoole, 15 noc
to O@ Genrived Of tncse interests ov tne ordinary court mules
Gesicne:: carcicclarly for orivace discutes over individually canea
oleces Gi orcoertv; and Ofricers sho fave no authority ac all todisccsa «: Goverment srocerty cannoe by tneir concuct cause the
Govarrmen: to icse 1ts valuable ricnts ov their accuiescence,
lacnes, fariure co act. (Citations omitted, emznes:s acced.



i. cees 2.5. 2477 soolv to disrwave Donésructad s 7ca° 1384?Fa
y

& tnresnola issue her@ 1s whether the statute sousht only to valicate nigneays
previously constructed in treszass, or to asoly srespectively 2s sell. This
Cecartutent nas always recgarced R.S. 2477 as acolving srceudectively to nicnays
constructed after 1360. In United Staces v. Dunn, 473 F.2d 443, 445, noce
2 (9th Cir. 1973), nhcwaver, tne court of acveals nela thio: the Act was cesignec
only to care the trespass of those persons «no nad alreacy (srior to 1366
"encrcacned on the sublic demain without auchorization.” Tne courte said &.S.
2477 was “not intancec to grant righes, tut instead to g've legitimacy cto
4n existing stacus otherwise indefinable.* Tne Ninth Circuit raliea ca Susrame
Court cecisions in Semnison v. Sirk, 96 U.S. 453, 459-61 (1373), and Central
Pacific 2v. Co. v. Alamesa Councy, 28 U.S. 463 (L931).

Jennsion concerned section 9 of the 1866 Act, 2.8. 2339, ~hica -- besides
conrimming and orotacting tne water rights of these who red perfected or ac
Crue water rignts on the oublic comain unéer Iccal custem and laws —
held liaole for camaces any cerscn who, in comstructing = ditcn or canal,
imsaired tne ocssession of any settler on the sublic domei. ‘mis secticn
immediately Zollcwed saction 3 of that Act (R.S. 2477) wih which we are
nere concerned. The dispute in that casa ccncemed two coapeting miners,
the second of wnich (the plaintif£) had constructed a ditch for hydraulic
mining wnich had cressed, ard interferad with the first miner's working
of, his mining claim. The first miner (defendant) haa cun away the second
iner's dito in order to work nis claim as cefors, ard tne Court hele
wliS G1Q not give tise to the seccnd miner's claim for ce-ages uncer section
8. In dictum, the Court ackncwledsed that the orced surcose of tne 1366
ACt was to cure prior trespasses cn the oublic Gomain, ou: made no scecific
commants on 2.S. 2477.

Tne Central Pacific Rv. case did involve 2.S. 2477, Sut oly the validity
of rcacs constructed prior to 1866. The Courz said that, like secticn 9
construed in Jennison, section 8 (R.S. 2477) was, "so far as then existing
rcacs are concermed, a voluntary recognition and confimetion of oreexisting
TLSGcS, Orougnt into being with the acguiescence and encouragement of tne
recal sovermment.” 284 U.S. at 473 (emohasis added). ‘The underlined clause
amsiguous, but right Se read as suggesting that &.S. 2:77 could acoly
nicneays constructed after 1866, and indeed this is Ac. the Department
{sa it coth before and after the Dunn case.w
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ind implicit succort for the Cecartrent's view in Wilcermess Sociecy v.
m, 479 F.2d 842, 582-83 (D.C. Cir. 1973), cart. caniec, 411 U.S. 917
}), wnicn usneld the validity of an R.S. 2477 grant of a right-of-way
ighway constructed in 1970 alcng tne Trans-Alaska Piseline. Cunn's
to the contrary, therefore, does not fine unamdicuous succort in

ases it cites es surcort for ics rolding, and west resorted decisicrs
to the contrary; es a result, it has noc Seen folicwed by the ©

ne, in the Ninth Circuit, or eisewrers.
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waile tne Ninth Circuit is correct in_Zinding that one reajor ourcesea of
mne 1366 Act, taxsen as a wnole, sas to valicace various orior tressasses
om ihe puolic iinds, it does not follew a fortiori that R.S. 2477 acolies
only recrcactively. The statutory lenquage, fairly read, looxs for~ara
es sell] as taccward in time, ana the great bulk of case law also succerts
che.“pepartnent’ 3 consistent acninistrative intarcpretaction.

7 idiv
LL3Sr-

2 common lew coctrine of adverse scssession coes not operate against
2 faceral goverment. United States v. California, 332 U.S. 19, 39-40

(2347); Texas Louisiana, 410 U.S. 702, va (1973), cahearing deniad
4il U.S. 938 (2373); Crew v. Valentine, 18 ¥*, 712 (3tnh Cir. 1583). The
necessary corcilary of this cule is tnac in orcer for a state er ineivicual
to sain an interest in land cwned cy the United States, there must be
compliance wits. a faderal statute wnich grants such interests.
etme coerativecule of construction aoplicasle to such statutes is that grants
sy the faceral government “must be construed favorably to the govermtant
arc ... . mocning passes out wnat is conveyed in clear and explicit
language incerences being resolved not against but for the covermment."
Calewell yv. United States, 250 U.S. 14, 20 (1918); Wisconsin Central
R.R. Co. v. United States, 164 U.S. 190, 202 (1296); Great tortherm Rv.
Co. v. UnitedStates, 315 U.S. 252, 272 (1942); Aréru
Stone Frocucts ‘0., 436 U.S. 604, 617 (1978; cf. Lao Sneeo v. United States
430 ULS. 508 (1979). ‘This soctrine asulies to grants to states eas well
aS ¢rants to crivate carties. Dibugue v. Pacific Rv. Co., 64 U.S. 66,.
38 (1859). Thus, in accordance witn these cules, any amoiguities wnich
exist in the scatutory language must te resolved in favor of tne federal
government.

The question of whether a carticular hichway has dSeen legally establisned
uncer R.S. 2477 cerains a question of federal law. it is a settled
tule of statuccry construction that all words in a stacute are to ce givenefiect. It mun: te assumed that Congress meant every

5
word of a statute

are uiat, therefore, every «ord must Se given force and effect. CnitedStates v. Menasche, 348 U.S. 528, 538-3 (1955); Williams v. Sissecon—
wanseton Sioux ‘irital Council, 387 F - Sugo. 1194, 1200 (0. Soutn Caxoca

~ Ve Klecoe, $36 F. 2d 398, 406 (D.C. Cir.
1976); wiléemzis Society v. Morton, 479 &. 2a 842, 856 (D.C. Cir. 1973),

Charlestone

LF> Ze:taler Ce:al ¢975 se2 ai



cect. canied,
411

U.S. 917 (1973); cnited; States v_we g Kim So, 472 F
29 720, 722 (3tnCic., 1972); Consoiiésted F yer Sai: in¢.-Zav Area v.
C.A.3., 2U5 ly so wien, eas nere,rood 439 (9th Cir. 1953). Thi

3
$$ a$cecia

2.
’ > L

tnere L$ no legislative history to sugcest Otherwise.-,/
teneseen neon, ommn,.,

hus~fin order to detacnine “nethera valid 2.8.2477 nighway exiscs on tae
éceral lands, the several elements of the Offer sroviind Sy the tacms ar

De met. First, was the land reservec for a public use?
sneca actual construction? Tnird, was shac was constructed a

°

wed for sublic use

x.$. 2477 only grants rights ot way over sublic laencs “nce reserved for
pudlie uses." Therefore, Indian reservations, Wildlife Refuges, National
Yarxs, National forests, Milicary Reservations, and other areas noc uncer
the jurisdicticn of BLM are clearly not ocoen to constz ction of hignwavs.
The extent to wnich witnerawals of gublic lands constizuce “reservacions
for puolic uses" is pocentially complicated ~~

S@2, 2.0. Executive Créar
6910 ($4 1.0. 539) (1934); wilderness Society v.Torte:1, 479 &.20 842, 882,
n.90 (0.C. Cir. 1973) — but tor oresent curpeses it i: sufficient to
ocsarve that 2.S. 2477 was an offer of rights-of-way caly across suplic
lanés “not reserved for cublic uses."

&) Construction

Censistene with the rules of statutory interpretacion ocraviously ciscussed,
the choice of the term “constructicn” in R.S. 2477 necessitates that ic
be considered an essential element of the otier made ty Congress.«"Construc
zion" is defined in Weoster's New Internacional Diccicnary, (2d Ed. 1935)
(unabridged) ac S72 of devising
and forming.” Constructionon ordinarilyBeans morethanmereuse, such 25
the creation of atrack access gublic lands Sy the sa:s3age of venicies.
AOCOTAINGLY) WE

HETisventhacnthe"slainmeaning OF tke’ teem "eonsteuccion,"
as Uses TA RS 7-247Pemistnaemin-order“for “S-valLE"CLNE “ofa tocea”

mise have" CASH ha “SCHUATSOLISNS SET"KignwaysSe rte,j"a. tae arent Cou pens, aaaive,, tne Grane COUla HOO ES”SerratedWithodt 650s 265531 Construction.

3/ An analogy can ce drawn trem the law of concracts. [It is a casic tene
Of .contracz jaw that no more than is cftered is suscectible of a valid
accestance. Maddox v. Northern Nacural Gas Co., 259 >. Sumo 781, 733
(D.C. Ckla. 1966). Taus, in order for ricnts-or—-way tc nave been validly
accepted uncerthe instant statute, such acceotance sust have been certormed
in accordance with the terms and conditions of tne offer. Minneasplis §&St.LR. Co. v. Columbus Polling Mill Go., 119 U.S. 149, LE1l (1386); Tilley vw.Vv.

Counc, c 30); Sacicnai Bac v. Hall,101USL
$2, ay. (1379),

statut
Secona,

v?

or

as: “act of culldine: arection:

cw
u ct ibnto 2@xl

re"

“sok, 103 U.S. 155, lol (L



2 correct interpretation on wnls coint 1s unat acootas cy ine
uurome Court in Paterson 2.2. Go. v. City of Baterson, $6 A.

} construing the nearly identical zarase “construction of a

ancy acveared in a 1911 stace statuce. The court noted (86 A.

leve

$3 J. 193

ic
69-70, acéed):

(T]he Zirsc question cnact arises is what is meant oy the
"construcz:on of a nignway." fees it cean sinply to lay out
the nignway on pacer anc file a tap tnereor in some cuolic
orfice, or aces it contemplates such grading, curding, flagging,
tlanking, or otner cgaysicalalteracion or addicicn as Tay
c@ necessary to oreparce the crossing for use ov horses, wagons
anc other venicles, (and! fcoct cassercers ‘he plain
worcs of rhe statute inaicacte to my mind that the latter
is the incention.

TO survey. 5
Wo aS a2 De:
be Sala CO CS ENS CAASTHICEION OLS Nicieay TO COs
a Culloln,“YEWTS “HOE “SUE LICL EN te MAKE Ar aw ing o£ it and
file ic: it 1S necessary to maxe a sovsical eraczion waich
‘can o@ as builcines ordinarily are used, and so I think
that a hiciwav cannot te said to be "constructed" until it snall

prnave cean mace reacv cor actual use as a aignwav. The word
unplies tne cerrormance Of worx; it umiies

“also the 7icting of an cojece for use or occication in the
usual way. ana-for same distinct curpose; 1t means to out
tocether<:e constituent carts, to ouila, to fapricate, to
zorm and «5 maxe. Tne use of the word in connection with a
nighwa nonifestly means the preparation of the nignway
for actual ordinary use, and not the rere celineatia
thereoz, «c the taking of land for the surpose of a street.

Tne feceral court decisions are not heloful in interpreting “constructicn."”
For exarsle, &cath Dunn and Wilcemess Society involved reads actually con-
structed. One migne find a faint sugcestion in tne Central Pacific Rv. case
that an R.S. 2477 nicghway may de created solely oy actuai use,5/ Cut tne
Court never adééicessad the question whetner some “construction” in the ordi--
nary, dictionazy sense of the word was necessary.2

5/ Sea 284 U.S. ac 447, wnare the Court noted in passing that the original
read in questica “was tormed by the cassace of wagcnms, etc., over the
natural soil... ." Earlier che Court noted thac the nignway rad oeen
“lais out anc eeelared by the county in 1359, and ever since has been
maintained." 234 U.S. at 463.

Or .ancs
‘Lic streec, an

anc WeKe 2 OF 1C, to cesignac?
tO tne mao canncc in anv se



Te acainistracive difficulty of agolying a standard ot. rc than actual cca-
struction woulace potentially unranagezole. If actual use «ere the

SONcriterion, innueraole jeep trails,~acon reac3ako 7 BCeeSs says,
=sare

OF EheAsneienc,end sce traversed only very intrequantiy (out »nose susces-
tidilicy to use nas mot “deteriorated signizicantioe onereeengern enere.g . EEin FuG) of the “west =S"michc”ality’ 2s Sublic}Sree me

=
.

ROTITTIAG ALehNavs co be constricted “will srove,wOrsKadle in Geterminingwhecnec an 2.S. 2477 rich
Ocztacer 21, 1976.7/

“tecas:ae ‘of natucal aridity
y urdéer R 5 2477.TA
veya,mucnsore

~Otewey axisted orice to

ow
n

>a!

6/ Foc axampie, tre Stace of Utan, wnicn arsues tnet 2.0. 2477 nighkavs
can ce serteczed macely sy suplic use without construction, is by stace law
in tne process of mapoing such “rcacs" which it considgers wera in existance

by

as of Cotocer 21, 1976, the cata of the r2ceal of 2.5. 2477. (Section
27-15-3, Utan Coce Anncrated 1978). Our initial review or tnese macs indi-
cates that the State of Utan considers all of the aumercius trails access
teceral lands to be R.S. 2477 hichways, cecardless Of éx-ant of construction
fTalntenance or use.

7/ in tne decates leading up to the receal of & -S. 2477 in FLOMA, tnere
cccurzed a colloquy cetween Sanators Stavens (Alaska) anc 4askell (Coloraco

icon mirrors the confusion in che reported cecisi about che meaning
R.S. 2477. See cenerally 120 Cong. Fec. 22283-84 (Ju Ly 8, 1y74).

4;

of
ror example, Senacore stevens refers at one point to "Se facco public
roads" whicn are created from trails that "have deen graced ang then
Svavelec and tnen are sudcenly raintainea ty he state.” He was cons

ons

cermed tnact receal of R.S. 2477 migne eliminate rignts-ct-way for sucn
hignways 1£ thera had Seen no tforral declaration of a niynaway uncer
R.5. 2477, aven if the state “did, in fact, Guild oublic hichways
acress feceral lance.” Senator daskell assured nim that suca formal
cerfection of the grant was not necessary; 1.e@., that actual exiscing
use as 2 cublic hicnway uncer state law at che time FLEtA becomes law
is suzficient to orotect the highway right-of-way as a valid existing
cigne not ariected oy the repeal of 2.5. 2477. Senator ‘eskall refervac
co a Wortn Cakota state court decision which recocnized soth formal and

infocral acceotance of tne 2.S. 2477 grant, the latter ceing dcne ov
“uses sufficient to establisn a Nnicnway uncer the

lawsos
acne State.”

wnecner @itner Senator thought use without conscructicn --as sugZicient
is coubtful. Senacor Stevens raised the ooint in the coutext of nich-
ways wnicn had ceen graced, graveled and otnerwise buil:. Finally,
ot course, this decate, occurring nearly 119 years afta: enactment ci 2.5.
2477, snecs no licnt on Concress' intent in 1366.
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SE
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tng Orm.Se ‘2477 L£ stata or local covermrent LIB TOWBS End ta in-
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_artacted oy actual construction, wether Sy
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Lag“RESSUESS AH -Qua tty asco ELISE
ten" y~trewy Seadzing.SUITVerts7"etcl” tf che nichway nas sean “conscruceaa”™L“torCetoter”21, 1976, it can qualizy gor an R.S. 2477

“Dimway wrocner or moc conscructad aa Laitio.3/

freely Cyan <tc evarvoerne; a sudlic roec. See,#.g.,SET IGST) at 006;Harris Vv

sp. 461 (0. icano lydé); xard v. City of dallinenam,
sn. 1963). secause a orivate road 15 noca aigawaya
for_a ptivats road Ssuld nave seen established uncer
ar as one

icessa
in Unicec staces v. 9,047771 acres Of Lard,

(D. Wev. 3) conciuces otnerwise, ~e celieve cre courc
ine course's error in tnat case «as in confusing the

i.a.,

cae
PLS "DreeignasvT-testreae

Ys

3°
. £477 witn otner law of access across sudlic lancs;
in that case was a rcaq to a mining claim, and the

vavicusly alstincgulsmed sucn rcecs trem scuplic hignwavs
constructed Sursuanct to 2.S. 2477. See Ricents of Mining
ass Qver tne Pudlic Lands to Their Cla uns, 66 [.b. 361,
court in 9,¥a/.7i Acresof Lana svecifically founa cnat
tion was not a gudlic reao or nignway, 220 ©. Suro. at
ner2fcre follows that it could not have ceen an 2.S. 2477
it was an access road uncer the Mining Law of 1872, ,,

g tne court correctly concluded that its taxing Sy che
ompensadle, the court's discussion of 2.8. 2477 was not
lecai cuestion oresented.
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ecessary to ceal nerein with snether ang Acw an R.S. 2477
'; De terminated. Secacse only a veighté—vay rather then
sd, however, ic seems clear that such a rignt-of-.ay can
7 abancenment or failure to waintain conditicns suizaple
nlic hignway. C£. Gnites States v. 9,947.1 Acces of Land,
3, 334 (D. Nev. [963
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for puplic uses. Insofar as nichways ware actuaily cons ructsd over unre-

set"S807 RTT Tind
oy state or local covermmints oc by v wate individuals

er state or local covarmment imprimatur pcior to Gete =r 21, 1976, we
LESSot tion their validity.0

cr
*

ae
DO. Scare law construing 2.S. 2477

AS notad ed0ve, stat2 courz cecisions an sta
each other on the issue Of Acw a rient->

certected. Generally, tne aporcacn of tne
taree ceneralCESsortes. KanesBSS NEee “Alesxa)neve aeld Guat Stars eesiuce Miicn surzort tO astablisn suc cicics—-or-way
22006

aT SSCEIOH“ITHSS are SUS ATUTENETESMeee, eee SEEAE BON eracomens
Of tne Seat eS"SESEUES, SVEN LE He Nighway nad elisee seen Coastruceed or

3SENET OUTS ET TOL ROSS SSI Ran?T5007 Saderson V. Canton Tad.

utes ace in cone
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The acovewe analysis of the plain meanizng of 2.S. 2477 sncws that the Acizon
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Goes not even require that there te a highway or access -outa, much less
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ce sertected by access ways created Sv use alone, withouc any construction,
aiso fails to meec the plain recuirement or 2.5. 2477 thac sucn higneays
ce “constructed.”
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Wee tetutaciean an 43 ULE.R. § Tae? (1979) @is nor mace tne
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The lancuace ci tnisregulation firsc apveared in a Circular cated May 23
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“y 54). At sercinent art, the regulation orovides

(43 C.F 9 § 2422.1-1):
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resuired eithes. Lixe a mining claim, nceever, a claim-to an B.S. 2477

rigncof way coes not necessarily mean chace a valid right exists. The United
Scaces hes Often successfully challenged the validity of mining claivs
zacause of the failure of the claimanc to estaplisn ricnts uncer that law.
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43 C.F.R. § 2322.2-1 further crovides:

AGrants of rights-of-way under 2.S. 2477 are effective uson
construc:.ion or estadlishrent of highways in accordance with
the Stace laws over ocublic lands that are not reserved for ouclic
uses.

wattne context of ine above analysis, the question presented cy pis sentenceis “<5 caotisnmment* can man tess tan ensSUction."we tains. law-
SSUTE “hot because the-explfeiemranetage” Or”RUST SUIT tecraquiradsully it cou

"Sonstriczitn. "~Té~Mestablishment*~as “Used “TA theé"Circolar ana sucsequent
reguiacions” soant less than “construction,” it was an unauthorizec exercise
cf power oy the Secretary of the Intericr. Congresstas plenary Gower over
tne public lands end the Secretary can only do these things authorized
sy Congress. Sse, ¢.9., Xiecce v. New Maxico, 426 U.S. 529 (1976).
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in oréar to vertect a Grantunder R.S. 2477. This in fac. 1s what Acizona
25seepaPently cer ty trenconstructicnOfthe hichwayv i= suriicient as a

matter cf federal law co qualify for a right-or—say unce 2.8. 2477, cut
Arizona nas imposed upon itseli the addirioral rvequireranc of formal ac-
yecval of tne grant by local ccvermuoanc., Highways inus vient be "cca-
Stsuctac” uncer K.S. 2477, cuc the richnt~r-way won't Se acceccea 2s far
as Arizona 1s concerned, or “asraclished” in terms of 42 T.F.R. § 2022.2-1,

lecal covermment resolves to acceot or ces:dnata tomuncil

zeelacionsnis between rcadless" as used nm Section J3 of FTLOaA and
Rlcnway" as used in R.S. 2477

Secticn 603 of FLesA (43 U.S.C. § 1782)sancactes an invercory of all cublic
iancs inicially to Gecermine which lands contain wilderness characteristics
28 cefined in tne Wilcemess Act (16 U.S.C. § L131 ec se:-), contain 5,000
acres or more and are rcadiess. Areas which meer ese5 randards must be
manegec to protect thelr suitapility for wilderness pres::vation until
Consréss cetermines whether or not they snould te placed in the wilderness
system. Critical to this srocess is tne seaning of the tam "rcadless."

as discussed in a Solicitor's Qpinion intersrating secticn 603 of FLE4
186 1.D. &9, 95 (1979)), tre cerinitionusedSv theSLM ‘naacninisteringe .

ian connie =section 603 comes from the Scuse secort ca FLerA andarev ides as foolicws
wr_

(me word “rcadless" refers to the apsence of roads ‘
JS waicn nave Seen ivproved and Taintained Sy mecanical
“} means to insure velatively regular and concinucus
: A way vaintaineg solely cy the passace of vehicles crces
MSWMOt Constitute a road.

% Rep. No. 1163, 94th Cong. 2d Sess. 1 (1476

Tne acove analysis shows thac an area containing a oicghssy validly constmuc
tac uncer the offer of 2.S. 2477 is of necessity noc roeadless under section
663 of FLOs4, cecause an area containing a valid R.S. 2:77

pageey
can

mever meet the definition of "readless" in the House Fecort. That is, a
valié 2.5. 2477 cicht-of-way must be a sublic highway cocstrueted (or,
as the House Reoort cn section 503 indicates, “itercved oad réintained
SY mecmanical means”) over unreserved public lancs, and «an, therefore,
never Ce a way established merely oy the cassace of venicles. Feac in
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Of FLiwWA chat congress thoucnt sucn a bizarre result would be possidle.
Cn ine concrar::, all inaicacions are tract Congress thought trac all areas
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I trust vou wi 1 fine this explanation of our vesiticn useful. I look
tOrearG tO our veeting on Mav 2 to aiscuss this furt.erc.

Sincerely
t 7
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20/ Iz 2S sigrizicant crat in formulating ics definition of “readless” that
ine souse Comm.ctzee icencified no conflict cetween that veaen
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ang 2.S.

S22 4.R%. Fep. No. 1163, 94tn Cong., 2c Sess. 17 (1976). The transerisc
e Rouse Comittee =. rKLD S@SSicn vaveals chat Congressvan Steziser of

‘zona Ssuggescsa tne cefinicion of “zcad" wnic assears in the House Reoort.
1zena is an é:id state “here “ways" can ce created and used as rcacs
zc passage of vehicles, anc Congressm. Steiger tock some sains

aw the discinetion cetween a “way” and a "road" for wilderness curpeses.
& latter, he cnsisted, was any access route imeroved or maintained in
vy way, SUCQ iS oy ¢rading, olacing of culverts, or maxing of car climes.See Transcrist of Proceedincs, Subcommit=ze2e on Public lends of House Coumitces

sm interior am insular Actairs, Segoe. 22, 1973, at 329-33
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