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 UNITED STATES fawy dre
DEPARTMENT OF THE INTER R
OFFICE OF THE SOLICITOR
WASHINGTON, 0.C. 20230

P 2.8 1520

gororable Jarmes W. frornan
ss3istant Attormey General

tand and lNatural Resouroas Owvision
Decarment of Juscice

tiasningzon, D.C. 20530

Re: Stancards to be acplied in Jdet:mining whetoer
highways have been estaplisned :cress public
lends under the repealad staturz R.S. 2477
(43 U.S.C. § 9432).
dear r. ‘oorwan:

I. Incrceduction

Tnis is in response to your letter of March 12, 1330. The statute in
cuestion, R.S. 2477 (43 U.S.C. § 932), was origirally saction 8 of the

Act of July 25, 1868 (14 Stat. 253). It was regealed in 1976 by section
706(a) of the federal land Policy and ranacewent Act. ?2rior to its regeal,
1t orovided in its entirety as follcws:

The vight of way for the construction of nichway over
sublic lands, noc reserved for public.uses, 15t rapv
granced.

3ecause of tne regeal, we are only concermeg with gr s of richts-of-ways
perfeczad prior to Cctober 21, 1976, the date of the nactirent of FL2MA.L/

As vou are prooably aware, R.S. 2477 has teen the sudiact of incornsistent
stats statutas and state court decisions, and a nandful of incoasistent
feceral ccurt cecisicns, during its 11C-vear axistence.2/ Zven if the stats
intarpratations wer2 fully consistent with =sach other, t::ev woulé not reces-
av'lly control, estecially wnere, as rere, alwcst all of the raportad

state court c’ecisions involved corpeting rights of thizd carties and the
Cnitaed States was not a zarty to them. The aralysis in the varicus federal

1/ A valia R.5. 2477 h:ghway richt-of-way is a vali oxisting richt whion
1S protected oy FLzMA's sections 701(a) (43 U.s.C. § 701 note), and 5Q9(a)
(+3 U.S.C. § 1769(a)).

2/ Thne legislative history is silent 2s to the Tean ng of this sacticn
of the 1866 statuce., See cenerallv The Concressicral ‘lo::e, Yol. 26, 3I%ta
Cang., lst Sess. (186a).




casas involving R.S. 2477 also are not only inconsistent with each other
=yt nor‘° of tnam delinitively core to g ivs .n.t:x the orecise issue we
now facz2:  Iractly what was ofiarad and to whom Ty (ongress in its enacs

menc of ...S. 2477, a~d how were such rights-of-—way to be perracted?

In the .aco ¢ this tangled hzs;ory 3/ we cutline belcw what we telisve
to Se the prorar insarpratation of R.S. 2477. Cur interpretaticon comgorts
cicsaly wizn izs lansuage wnich, Decause of the acsaence of 1=-1.slat1ve his-
tocy, is especially =:>src>onat Qur viaw is 3lso comsistent witn wany
of tne reporiad decisions. [t has the adced virtue of avoiding what would
ccnerwise De 1 seridus conflict Detween nignway rignts-of-way established
uncar R.S. 247: and e meaning of the term rcadless in section 603

of TLAMA, wni deals with tne Suraau of land Manacament (3LM) wilcermess
review resoonsibilities.

3/ A similar 1ccacicn existed in the dispute over the awnership of the
sucmergea lan off the ccast of California. In United States v. California
332 U.S. 1y { 547), the states arcued that the Unlted States was carred
fzcm asserzin its title to the arsa because of the prior inconsistent
cositicns tak a by its agents over the vears. The Supreme Court refutad
this contentic 1, stacing in part (332 U.S. at 39-40):

As a racver of fact, the record plainly desonstrates that until
the Calirfornia oil issue btegan to be pressed in the thirties,
neither c(he s:taz2s notr the Government has had rz2ason to focus
atsentic: on 2 guestion of wnich of them cwned or had garamcunt
rights i» or pewar over the three-—mile belt, And even assuming
that Govomment agencies have been neglicent in failing to recog-
nize or ..:sert the claurs of the Government at an earlier date,
the great incarests of the Govarnyment in this ccean area are

not to ¢ forfaitaa as a rasul:t. The Govermment, which holds its
interest: hers 2s e2lsewnere in trust for all tne cecoole, 1is not
Lo De ceovived Of TNCsS2 Lnaterests ov tne ordlnarvy court riles
cesicnec arxioilarly for orivace discutaes over individuallv cwnea
Oleces C: Orcolriv; anC OLLLCSLS »ho flave NO aut-ority ac all | r.o
d150C0Sa s Govirment CroTerty Camnot by Lhelf Conauct cause whe
Govarnmei: w iCse 1ts valuable richts ov tielr acculascence,
lacnes, fa:lure to act. (Cltacicns omiczed, ercnas:s accad.
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A thresnola issue her2 is whether the statui2 sousht only to validatz nigowayvs
creviously constructed in tresgass, or o 2goly srespectivaly 2s well. This
Cecarutent has always racarced R.S. 2477 as acolving srocudectively to nicnways
constructad after 1866. In United States v. fumn, 478 F.2d 343, 445, noce

2 (9yth Cir. 1973), hceaver, tne court Of acteals neld thou the Act wes cesigrec
only to cura the cresgass of those parsons -No nad alresd/ (zrior to 1380
"2ncTcacned on the Sublic domain wWwithcout auchorizaticn.” The court said %.S.
2477 was "not ingandac Lo grant righcs, tut inst2ad to g've lagitijacy to

an exiscing stacus othersise indefinable.” The Ninth Ciccuit raliec ca Sugrame
Court dacisions in Jemnlson v. Rirk, 986 U.S. 433, 459-51 (1373), and Central
Facifiic Rv, Co. v. alameza Qunev, 28 U.S. 133 (l93l).

Jennsion concerred section 9 of the 1366 act, R.S. 2339, -hica -- besides
conrfirming and orotacting tne water rights of itncse wno hed perfectad or ac-
cTuad watar rignts on the public &omain under lccal custcm ang laws —
held liaole for camaces any gersca wno, in constructing & ditch or canal,
imcaired tne ocssession of any settler on the sublic dowe 1. Inils secticn
immediately followed saction 8 of that Act (R.5. 2477) wi h wnich we are
nere concerned. The disgute in that csa ccncermed two cosceting miners,
the secocnd of which (the plaintiff) had comstructad a ditch for hydraulic
mining wnich had cressad, ard interferad with the first miner's working
ot, his mining claim. The first miner {defancant) hag cur away the sa2cond
iner's diton in orcder to work nis claim as tefors, ard tie Court halc
.11s 14 not give rise to the sacond miner's claim for ca-ages uncer section
8. In dictum, the Court ackncwledced that the orzed curzose of we 13566
ACT was to cuJre prior traspassas ca the gpublic domain, ou made no stecific
corments on R.S. 2477.

Tne Central Pacific Rv. case did involve R.5. 2477, 2ut caly the validity
of rcacs constructad orior to 1866. The Cours said that, like secticn 9
construed in Jennison, section 8 (R.S. 2477) was, "so far a2s then existing
rcacés are concerred, a voluntary recognition and confirmaticn of greexisting
Tiznts, orougnt 1nuo being with the acjuiescence and ancouragement of tne
rneral govermment.” 284 U.S. at 473 (erchasis adcded). The underlined clause
amhiguous, but rignt be read a2s suggesting that R.S. 2377 cculd acoly
nichways constructad aftar 1866, and indeed this is Ac. the Peparwrent
iza 1t ooth befors and after the Dunn case.

W v e )
‘0o wne
.O i
—

ind implicit supgort for the Cegarthent's view in Wildarness Societv «v,
n, 479 F.28 842, 8382-33 (D.C. Cir. 1973), cert. denied, 411 U.S. 917
wnich ugheld the validity of an R.S. 2477 grant of a right-oi-~ay
ighway constructad in 1970 aicrg tne Trans-Alaska Piceline. Cunn's
o the cocntrary, therafore, does not find unambiguous surgort in
ases it cites as suctoort for ics nolding, and sost racortad decisicns
to the conerary; as a result, it has not De2n folizwed Ty the
e, in the Ninth Circuait, or elsawnere,
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wnile the Ninth Circuit is correct in . finding that one major purpesa of
tne 1866 Act, tac<en as 3 wnole, was te validate various prior tresgessas
on ne puolic .ings, it does not follow 2 forziori that R.S. 2477 appliss
only recrcactively. The statutory lenguage, fairly r2ad, looks forsara
as =ell as tacesard in time, ana the gr2at tulk of case law also sugoorts
the Dezartrent's consistent acninistracive intarpratacion.

.3
by

{
o A Y b

cormon law coctrine of advarse oossession does nct oparate acainst

{zCeral goveryrent. C(nited States v. Califormia, 332 U.S. 19, 39-40
§7); Texas . lecuisiana, 410 U.S. 702, 714 (1973}, ratearing denis

11 U.s. 988 (12/3); Crew v. Valentine, 18 #. 712 (5tn Cir. 1%33). The

necessary coroilary Of this rule is tnat in orcer for a state cr individual

to gain an inctzrest in lana cwned &y the United States, there must be

corpliance wit:h a federal statutes which grants such interasts.

T
]
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‘Tne coerative rile of construction applicatle to such statutss is that grants
Sy the {eceral overmment "must be construed favorably to the covernrent

arc . . . bowning passes but what is convaved in cleszr and explicit

language -- inizrences teing resolved not acainst but for the covernment.®
Calcwell v. Uniiad States, 250 U.S5. 14, 20 (1918); Wisconsin Central

R.2. Co. v, Unitag Staces, 164 U.S. 190, 202 (1896); Graat torthermn 2.

Co. v. United staces, 315 U.S. 252, 272 (l9%42); Ardrus v. Charlestone

Stone Procucts ‘0., 436 U.S. 604, 617 (1978} cf. Lag Sheep v. Unitad States,
440 U.S. 508 (1379). This doctrine agulies to grants to states as well.

2s ¢rants to grivate garties. Dubugue v, Pacific rv. Co., 64 U.S. 646,

38 (1839). Thus, in accordance witn taese culas, any ambiguities wnich
exist in the s:ztutory language must te resclved in favor of tne feceral
goverTment. ‘

The guesticn cof whether a zarticular nighiway has been legally established
under R.S. 2477 cremains a cuesticn of federal law. It is a sattled

tule of statuwiry cocastruction that al)l wOrds in @ stacute are to Ze given
effect. It mum' te assumed that Congrass meant every word of a statute

ara what, thercfore, every word rust e given force and sffact. Unitad
States v. Menasche, 348 0.S. 528, S38-3y (1955); Williams v. Sissecon-
wanzecon Sioux ‘irical Council, 387 F. Supo. 1194, 1200 (D. Soutn Cexoca
19735); see also leigler Ccal Co. v, Klecoe, S3b F. 24 398, 406 (D.C. Cir.,
1976); wildermis Sociscy v. Morton, 479 T. 2@ 842, 856 (D.C. Cir. 1973),




cerz. éanmied, 411 U.S. 917 (1973); Lnitad States v we g Xim %0, 472
35 120, 722 (3tn Cir., 1972); Consolicacad fiower Sai: _InC.-2av Arsa v.
C.A.3., 2u5 ¢ 1y so woen, as nere

*.24 449 (9th Cir. 1553). 1h:is :s asgecial
wiere 1s no lecislative nistory to sugsest otne 'se._-;‘/

-

e TE—
hus™in order to datarmine whefner a valid 2US. 2477 n:gr ay axiscs on the
eleral lancds, the saveral elements of the ofier groviiad Iy the tazms of

-d
N2 statute .ust e met. first, was tha land raserved for a sublic usea?
2 c., was nera actual construction? Third, was whao was constructed /

nlgnway?

[t lY

f

l'

lb

oY)

(X\, Land TeseyvedICT 2 ‘mse

X.5. 2477 only grants rignts of way cver tublic lands “act reservad for
sublic usas." ’Ihe;efore, Indian reservaticns, Wildlifs Refuges, Natioceal
rYarks, Nacicnal Forests, Milizary Reservaticns, and otn2r arsas not uncers
the jurisdictica of BLM are clearly rot oo2n two con s._,c:t'cn of hicnwavs.
The extent to wnica witndrawals of gublic lands cocnstitute "reservacicrs
for punlic uses” is potentially corplicaced -- see, 2.5., £xecutive Criar
6310 (54 I.D. 339) (1934), wildarmess Society v. M orwen u79 £.2a 342, 882,
n.50 (D.C. Cir. 1973) — but for present purpeses it i sufficient to
ocsarve that R.S. 2477 was an offer of rights-of-way o ly aczoss gublic
lands "not reserved for oublic uses.”

&) Constructicn

Consistenc with the rules of statutory intarprsracion craviously aiscussad,
the choice of the term “constructica”™ in R.5. 2477 necsssitates that it

be consicdersd an essential elament of the ofier rade hLv Congress. r"Corstruce
Tion" is cefined in WeDster's Yew Intertacional Dicticrary, (24 £4. 1939)
(unabridced) ac 572, as: "act of cuilding; arection; act of devising

and cforming.” Copstruction ordinarily means .'50"°w‘:‘:?:n rere use, such 2s

the creation of a track Across cublic lands &y the ;:»mage of ve_'uclcs.
AEEETIIEG I, We e v thac-the 51214 te SR TRG ST EXE it v c::nst-x,c:‘.mn,
s Used T XTSV2 zﬂ?—-:.s«-tnat—'-m'crder for ¥ TVAlIETPIHE SO =REY ¥0 e
TS ex1stence, thera "musthave tedl "the "3¢tial” Lllcu‘c ~5%" 3 hien '..ay,

i78., the grant could et~ Reriectad withddt sdme"iciual SRS trucE ion.

3/ An analcgy can oe drawn Crzcm the law of coatracts. It i35 a zasic t2nec
Of cocntract law that no mores than is cfrfared is suscecritle of a valid
accestance. Maddox v. Northern Nawural Gas Co., 259 7. Sucxc 781, 733
(D.C. Ckla. 1960). Tnus, in crder Ior ricats—oi-way tCc nava been validly
accepntad under the instant statute, such accentance U3t have teen cerrocred
in accordance with the terms and cooditions of tne ofizar. Minneawolis §

IR. Co. v. Columbus rRolling Mill Co., 1139 U.S. 149, 131 (1:386) Tillev v.
Councv of Cock, 103 U.S. 135, lel (1S30); Macicnal 2arii v. Zall, 101 U.5.
13, 15 (1479,




2 OITrect lnterurataticn on NS olnt 1S That acoptas Ty ne

T uurime Court in Patarson R.R. Co. v, Citv of 2aterson, 86 A.
(NG, ) fonstmmq the rezrly 1dentical znra2se "constructicn of 2

A g:‘.'-'ay" -:i.xc."x acceared in a 1911 stace stactuta., The court noted (86 A.
§9-7 113 added): :

(T)ne fir=: guestion wat arises is what is m2ant Ty the
"construcsion E a aignway." Cces it mean sirply to lay out
the nignway on pacer and file a 7ap knersor in 3ome pudlic
orfice, or cces 1t Contemglats such grading, cuzoing, flagging,
clanking, ~r otner zaysical altsracicn or acoicicn as ray

e necessary O oresars Lhe crossing for uwsa v norses, wagons
anc other veniclas, {(and] feot zassengers. . . . ‘[he plain
w»wores of rshe stacut? inalcace o my mind that t. latrar

is the inuzntion.

To _suzvev - digge of lancs anc maxe a map of it, to c'ﬂsigr*atﬁ
1T as a .xf.‘lic stre2c, and to rile the 13p cannct L any
be sald to o8 o e?rg‘mmmﬂwea?mﬁa_—“

a ‘cun"mf; 1T rg“ﬂbﬁ'ﬁffwmcraumg of it and

file iz: it 1S necessary to maxe a tnvsical ersaction which

'can o2 us.-3 as oulilcings ordinarily ara used, and so I think
that a hijiway cannot e said to be "ccastructad” until Lt snall
Jnave ce2n mace ra2acv [Or actual use as a nignwav. The word
("consr.ruc*zicn" unDlies the TRrrorTance Of WOrk; it wiplies
“also the ‘ictting Of an colect for use Of occlTation 1n the
usual way. ana-for same distinct purpose; 1t means to out
tocecther @ constituent garts, to ouila, to fabricate, to

form and o maxe. The use of the wora in connecticn with a
nignhwa :r:.:xifescly Teans the precaraticn of the nignway

Cor actual ordinary use, and not the mere celineatica

thereoi, «~¢ the taking of land for the curccse of a street.

Tne fa2ceral court decisions are not helpful in incerprsting "constructicn.”
Tor ex..r“le, toth Dunn and Wildermess Societv involved rsads ackually con-
striczed. Cne mignt £ind a fainc suggesticon m tne Cantral Pacific Ry. czse
znat an R.S. 2477 highway may be creatad solely v actual use,d/ tut e
Court never addi-esssad tne gquesticn whetner some "construction” in the ordi- -
rarv, dictiona:; sense of the word was necessary.

-

5/ 3ee2 234 U.S. ac 457, wnare the Court notac in cassing that the original
Tead in guestira "was formecx tv the gassage of wagens, atc., over the
natural scil . . cfarlier che Court notad that the mcm-/ay rad oean
"laic out and &

clarsd by the county in 1339, and ever since hes been
U.S. at 4853,

.
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The adaunistracive difficulty of agolving 2 standscd ot .z than actual oa-
struction woula Se crantially unranace2ble. I actual use were he 92“'_{
critarion, inmwer _alﬂé**@o trails, wagen rzacs :na "SE':'z-'?""a"'c':':f‘Z%'l:;f‘{éy: - sqqe
S TR IncIent, and sowe traversed caly very infrequencly (Sut »0ose Vs..sg-..
C".:nhw TO Us@ nas ot decariorated significantly tecause of n.:b.:ra‘ aridigy
in 70 ot L:e“ﬁl‘é‘s(""—‘«'—“"’m«.nc _Gualifyas oublic hignways uhder R.3. 2-./7 o/
FEIUTTIRG Aldnvavs o e c::r‘s\.r‘.‘c;-.. w111 grove, e S8lizvR, much ior2
wOziadle in dazrermuining wa2en2c an RS, 2477 Tisht-of-~:/ 2xisted pr-cc o)

Oczocer 21, 1975.7/

8/ For 2xample, the Stacae of Utan, Wwnlon argsues tnet 2.0, 2477 ailghwavs
can ze perie cted meraly Ty sublic use without consctruct:i:un, is by stace law
in tne process Of mapelng such "rcads” which it considery wer2 in exisctence

as of Ccoocer 21, 1976, the cdats of tae raceal of R.5. 1477. (Seczicn
27-15-3, Ctan Cccde Anncrated 1373). Our initial raview Or tnese rmagcs indi-
cates that the State of Utan considers all of the auvercis trails acress
facaral lands to be R.S. 2477 highways, recardless of ex-ant of construacticn
Taintenance or usa.

7/ 1n the cecatas leading up to the reczeal of X

.S. 2477 in TLPYA, Cthere

cccurTac a colloquy tetween Senators Stavens (Alaska) anc Haskeall (Coloraco

icn mirrors the conrfusion in che reportaq cecisi a'r:'}ut tie meaning
R.S. 2477. See cenerally 120 Cong. Pec. 22283-34 (Ju y 8, 1974).

r exarple, Sena.or Stavens refars at one Doint to "de facte oudlic

wnich area crearted from trails that "have been cra:ed and then

and tren are suicenly raintaineag Ly —+the state.” He was con-

rmed what raceal of R.S. 2477 mignt eliminace rignts-wi-way for sucn

snways 1£ thera had teen nc formal declaration of a niunway uncar

.5. .2477, even iI the state "did, in fact, tuild public highways

acress fzceral lare." Senator daskell Asurad him that such focmal

ceriaction of the grant was not necessary; i.2., that arttual existing

use as & public hignway under state law at cie time FLE A Secomes law

is sufficient to orotect the highway right-of—-way as a v l"‘ axisting

vizcnt not aifectad oy the tepeal of R.S. 2477. 3Senztor 'leskall rafarrac

1'!
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o a North Caxkota state cours decisicn which racognized aot;x Eormal and
...zo::ral acceprance of wtie R.$. 2477 grant, the latter :t=ing dene ov
"uses sufficient to establish a hicnhway under the lads ,;-' tne Stata.”

Wnecner 2itner 3enator thought use without constructicn was sufficient

{5 coubtful. Senacor Stevens raised the point Ln the cootext of nich-
vavs wnich had ceen graded, gravelsd and owrerwise buil:. TFinally,

of ccurse, this decate, occurring nearly 110 vears afta:r snactment ci R.S.
2477, shecs no licnt ca Congress' intent in 1366.
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‘a.. 1 girall .=.\.ed maraly v

stancarcs of .
ne rcac at iss
Cecarwrent naa

s = ~i53g ~as original [Loe sas:
<332 m naver quallly foc & c: u.t-o —~27 GTant uncer «.3.
27.7‘7'.'—""5'5'.’?'12 44 anl -=‘_n-.n.\ ST '!“".‘ﬁd"c..n‘ c::::'ﬂ'“a‘-“n"r'.v-rv* A
P2 reaning o: %.§. 2477 1f"staws or local goverrrant Liproves c.rﬁ"'a.n—
<TTASTIE Sy TaX NG MEisUTas™ nl‘c:‘f't.“a"t";“"s"‘"ﬁns\.... "‘ﬂ““"f”!".',"@?.:a‘...g,
STUTHST OIS A IUEEES, T BeS, I tie RICAvay Ras Sesn "oorsIructITin
:.‘.":"s"’%‘é'r’"s‘é"’ar‘c TECTCCHDEYT2Y, 1976, it can gualify for an R.S. 2477
Tignl=0i=edy wrtrher or not consiructed a2 initio. d/
hlInway
& disiuwav 1s 2 c2c freely cpen tc evaryene; 2 ©udlic rcac. See, e.g.,
TIRSIFTTENE T rIm&”fcnaw"rwlw,Wm garcis v
Zanson, 73 ¥. L 9d. 48l (L. Icano lyd8); Xard v, Citv of dellincram,
377 2.2a 984 (W 3n. 1983). Zacause a vrivace rcad 1S Noc.a Q1Gaway (s
1eat-or-way Ior a privata tcad could fnave Ceen estapblisted urcer
S“-q477"'fvso ar as cthe dvc::a in Cnictec Scaces v, 9,947.71 acres oi land,
zdL’ T. ?t_oo 32 (D. Wev. 1583) concluces otnerwvise, -e .elzeve e oourk
~2S claarly wTC 5. Tne cour':.'s 8rror 1n thac case was in confusing the

. 2477 with owner law of access across cublic lancs;
in that case wWas a rcag to a mining claim, and the
ravicusly alstinculsned such rcacs trem oublic hignwavs
constructed tursuant to R.S. 2477. See Ricats of Mining

loe-,

o

cres of Lana supecifically founa wat

SuCh as micnt L

Cliimancs to ac 2ss Quer e 2ublic Lands to Tneir Claums, b6 [.D. 36k,
183 {lv33). T ocourt 1 9,v47.71

the rcad in cu

336~37, and 1t
roac.¥Y/ Raoe!
2nd aven assum:
cocvarmTiient was
sercinenct o ¢

In smary, it
CcgLis cnly oe
local COverhe:

Ticn was not a fubllc rcaa or nignway, 220 F. Supp. at

nera2fcre follows that it could not have pe2n an R.S. 2477
it was an access road uncer the Mining Law of 1872, ,

g the court correctly concluded that its taking bty the

orpensaple, the court's discussion of R.S. 2477 was not
lecai cruestion presented.

is our view that .S5. 231l was an QLisr o ‘y_c.:ng;a;
arfacted o actua‘ constructicn, whether oy the s\.ace o;
oty AR “AULHEETISED deivateTTngivicaal, ot a nicnoway

cgén 5 SuBITE "Sé‘“’brior "o"Cc"ooe'"Zl 13767780 €CSlic lancs not reseries
3/ 1t 1s not ecessary o ceal rerein with wnether ang acw an R.S. 2477
rignt-oi-w~ay ¢ 1 o2 terminatad. 3Secausa only a :1g'nt-oi-'-'ay racher than
tictle is cocave :d, however, it seemrs clear that such a right-of-~ay can

ce termanaced s azandonment or fallure to mainctain conditicns suizanle

fcr vse 2s 2 = nlic hignway. CE£. Uniteg Statss v, 9,947.)1 Actes of lang,
220 F. Supw. 3 3, 334 (D. Nev. 1957

¥/ In facz, = State of tewvaca nad officially takan the icsiticn thac
The fcac in @ 5Ti0n wWas ot considerad a public road or highway. See

239 7., Suzs. 337.



‘or osuolic uses. Insofar as highways ware actually cons ructea over unrz-
33C ‘*S'WTE"T‘;wd ov state or local covermments or By v oivate individuals

2te or local covermment ispriretur prior wo GStc v 21, 1476, we
testion thelr validicy.

oQ c" ’(

end
<o r\ot

D. Scate law construing R.S. 2477

tatuta2s are in conflice

As nctad above, state court cdeclisions and st 3
~ay under 2.5. 2477 1is
5

tatc

W1l 2ach other on the lssue Of acWw a rignt-oi

certectec. Gensrally, the apcrcech of the states aggars to fall inco,

tnree ceneral CITESSTISS. L1C5T, Sone |Nardsg, s3ULa™ 225t a ng a.las\a)
"-ﬂm .

azve aeld chat stacd sfalutes wnicn SurDort o 2stablisn such T1GALS -c..—uw

a.ong all sectivn™TIfgs—ar “S'Jf*f”*!ﬁ!"”é el -:c\. tne $IInt uocn enacITent

“’.’"‘"“"‘""'.-:--:«- - e a P-4

0T Ina 3.acE gi3tite, even 1 nC nlgnway nad 21o J.-an ‘ccastrucsad oc

yé’d"mé""“""‘m.,bMI P B A - Vo L902), Taderson v. C..m.cn Tl

Tn. Za 172 (S.D. 194d); Glrves v. Kenali feninsula “ccouan, 536 2.2

1221 (alas. 1973), contra Warran v. Chouc2au Councy, 233 2. 5878 (#onc.

1823). Secona, states suca as Coloraco, Crecon, Wyoming, New Yexico, and

Utan have Reld Taat Hos. 2377 n"cncs-o:-wav; can ba periactad solely o4

cublic use, Withaut anv constructicn ot -ra:.m.enanca NicsTes™v. C‘caﬁsgje,

B Y B S IS Y T T OR EEGRAEY VT SSRaY TS0 p. 574 (Oce. 1307);

zaten 3ros Ce. v. 3lack, 185 P. 318 (wvo. 1917); Wilsca v. Williams, 87

?. 22 833 (N.m. 1939): Lindsay Land & Livestock Co. v. L nurnos, Z85 P.

136 (Cran 193C). Thirg, Arizona Courts aave r‘.eld that such rignts—cf-way

- - N ;o ' WVF’ITR?‘E; ~~'11‘”.:-?'£‘le

22n ce estadlisaed caly GV a Lotwal resolutidn i o; Scal covarnranc, arter

M w1 A

it nlcoway=rEs % ..ean ccnsLructac. Pe::e;::-on "v oere us: 1s not racognized.

Tucso."'"Csn%T“.' CICDET 9. V. r=ese, 100 P. 777 (Xiz. 1veays

£ u’

The arcgue ana ..ys1s of the a‘ain meanis ng. of R.S5. 2477 sncws that the Arizen
R o ® o LY ey s s st i R i

Steroracacion is e only correcs one, "and that the pos:tions taken oy

O

other 5Tites CO NOL Aest the exprass *=cu.....ez{€§:'o: the STEEGEE O ex-
eTole, thas fansas; tn Dakota and Alasxa agorsach =asat on sactici lines
does not even raguire that there e a nighway Cr access .[outa, ruch iess
that it be constructed. The apprcach taxken oy states suca as Colorace,
Utan, New exico, Oreagen and Wveming, tnat R.S. 2477 nc" ts—of~~ay ray

ce cerifected by access ways cTeated Ty use alcne, withouo any constructicn,
also fails to weec tne olam rsquirsment or R.5. 2477 that suca highways
ce "censtructad.”

The term "consiructicn” m;s:_be oonstrued as an essential element of the
grant offsred Ty Congress; otherwise, Congress' use of the term is mezningless
ara suaerrluous. e sates coulé accepe caly that wnich was ofrfareq Ty

cngress and not rore. Thus, righnts-ofi-way wnich statas "ur::or'ed L2 accept
.,ut on wnich nmn.avs g;g'noE a aﬂx CoNSTIUCTEy, © onog ; gcecoRr 41,
1 TO Aot meet tne "=GL11"°"nents of X.5. ¢477 ana thera‘fors o verfactad

T ..-—orwav CYENT eX1Sts, i e




V.2 rsoutation ap 43 TOT, R, § T4 (127%) dls mor CEc2 Rhs SU2SILSh
S0 wi2ilas 3 NlIhay oag ofen =3Tisllsczs unger .3, 29T 4
Suastion O 3tals law,
The lancuace ci tals ragulacicn first apueared 1n a Circular cated May &3
1938 (Circ. 1237 3, 4% 54). At percinent sars, the eculax.lon providas

(43 C.F.R. § 2¥22.1-1):

No acpli tica sihculd e filed uncer R.S. 2477, 25 nO
ac=icn ¢ the zart of e Governrent is necessary.

1s 13 a corvact scacamsng, DUt it do2s not Tean that the grant Tay ce
{ected on wnataver t2rms a state ceans agorceriate, without recard to
cenditicns on wnici the granct is offsrad,

(I 3
6%
[ I W)

, & state claim of an R.S. 2477 rigat-of—~ay is like a miner's loca-

icn of a clainm under W e Mining Law of 1872, tor wnich no agplicacicn is

=-:.u1"=<i either, Lixke a m.nmg claim, ncwever, a claim-to an R.S. 2477
1:-0:-*~av coes not necessarily mean chat a valid richt exiscs. The Cnitad

cas has ofiz2n successiully c'.allengeo the validity of mining claiss

2use of the failure of the claimant to estaplish rights uncer that law.

$22, e.¢., Cam 2ron Y. Cnitec States, 252 0.S. 450 (1920); United Statss v.
iazan, ’90 L.5. 3599 (1Y83); Hickel v. Oil Shale Coro., 40U U.S. 48 (1970).

The Lecarumeni nas not praviously cecarmunec the validity of claired rigats

-’x\.“’e""‘“-‘t S"'“"l""“"’tﬁ'e ause~it has hid 6o 1ERE Or resource r.-aracerenc ‘22800

o ¢cc 5.05, l.e. " oonflices ganerally cid not arisée Yetwesn the existence

s e aiD

£ Slalmed L1gnc3-of=way under R: §:7247778nE FRa Fanacemant OF the zublic

-ancs ariectza fv Sac claxrs."‘ If tRers 1573 C8scurce n-anace.-en;-'vsm

do) co SO, Suci as tie ravisw of :>u:;‘ ic lands for wilderness _values,.claimea
--cnt;-o;-way 7ay oe reviewed Lo dectarmine tneir valml«.v under X.S. 2477.

e Py A g et s o T
A AL by - T SR o —— —— .

143 C.T.R. § 2322.2-1 further crovides:

/’&:ancs oI rights—of-way under R.S. 2477 arz effective uoon
construct.ion or estaplishmwent of nignways in accordance with
the Stats laws over cublic lands that are not raservad for suclic
usas.

..n tne contaxl Of tne a2bove analysis, the questicon pr2senceg Ty tnis seokancs
is Rnarher=ez caskisnment” canmean~1ass “!Eﬁ""&ﬂgg.\.r ian.”  We taing law-
‘ P hetrbecarsa the-expltete=TaRraCsEs™dt .57 23177 racuirad
*ons“scﬁ’ch #wyé-Negraplisrment®-as *t'g"'"“"‘""'"e Ti-xalar anc sucsacuent
:er;ulaulocs Toant less than "construction,” it was an unauthorized exercise
cf oower oy the Secratary of the Intericr. Congress as plenary oower oves
ne sublic linds and the S2cretary can cnly do thcse things authorized

ov Congrass. e, e.2., XlecTe vw. New Maxicd, 425 U.S. 529 (1976).




Guven Lne STatulery raguireent of construction, e carase "or estatlishzan:
T 2CCocSEnce WINN TS SEATEIEGEN NS Tean That @ stact coulg lawrully
P Srseam. o ik u..._.,‘.-...u._,.;h«-w» ‘T(»o.--.v. m"‘"?" Y 4
:equ::e ToTra than rec2 CconscIucticn 9f L@ Nignsay. ln Crigr £G periedt
- i A i iaiioreey T . o -

RS, a7/l ctankrie., Jcoastructica” 15 Lie minimm rzuirazenc of
:-:'-:eral law tut Le State could Lrcese . cn itsell

~

.en Ladgitivnal r=cu1rﬂan..'x
m Crcary To geriect a drant under R.S. 2477. L % 1S wnat Arizona

35 =""“'=‘?“=r~t‘V‘"ccr“v-we-"-'*cons rICtidA of "the hlchway 1@ sufficiant as a
n‘a::er ¢t feceral law tO cuan"{ for a right-or—way unce © R.S. 2477, tuc
Arizona nas itposed upen itsell the acdirioral rsquirarert of icrmal ac-
vreval of tne grant oy local govermumencr, Highways inus ight Do "coa-
structac” uncar R.S. 2477, tut the righi-of-way -on't o accectsa 2s {ar
3s Arizona s concerned, Or “"sstaclished”™ in terms of 41 I.F.R. § 28622.2-1,
iccal covermiment r2solves to accest or dasignaze tham

sla:*onsnm terw~aen rcadlass” as usad o section U3 of FLAMA and
nicowav” as used in R.5. 2577

Z 70

Secticn 8G3 of FLA (43 U.S.C. § 1782) mancates an wnwencory of all cublic
iancs tnicially to deacarmine which lands conctain wilcderness craracteristics
as ceflned in wne Wilcermess Act (16 U.S.C. § 1131 e< se..), contain 3,000
acres Or mor2 and are rcadlass. Areas wnhich meet mese ‘. candards nust te
nanécac to protect thelir suitaoility for wilcdermess grec:ivation until
CCi"""é‘Sa cetermines wihether or not they should be olacom in the wilderness

svstem. Critical o this 2rocess is tne meaning of the tz2rm "rcadless.”

Ags discussed in a Solicitor's Coinion interzrating secticn 803 of FLPaa
86 I.D. 89, 95 (1979)), tae cerinition usag Tv the BLM ‘n acminisgecing
section 803 comes from the Scuse =eCort ca Fl: SvA and otwlcas as rol’cws
(’L‘:e Wword "readless” refers to the apsance of roads
y walch nave been inproved and maintained oy wechanizal
"7 means to insure valacively recgular and continucus usa.
,;f A way maintaineg solely by the tassage of veniclas Jces
Ot constituyte a rzad.

¢

2 fep. No. 1163, 94th Cong. 22 Sess. 1 (1976

Tre a2cove analvysls shows that an a2r2a containing a nignhw-ony validly construc~
ta¢ uncer cthe ofiar of R.S. 2477 is cof necessity not e acless undar sacticn
803 of FL2ma, oSecause an arsa cocniaining a valid R.S. 2177 mf;n».ay can
never meet the definition of "rcadless" in the House ZerorT. That is, a
valié R.5. 2477 right-of—way rust be a public highway constr uc-.—:-d (cr,

as the House Reoor:t cn sacticon 503 lndicates, Lrpr"ve" -ad meintained

oy mechanical means®) over unresarved puplic lancds, and :zn, therafcre,
never D@ a way established marsly by the gassage of veniales. 22ac in



LALS w3y, Lng W0 $T3TUL2s ara Consistent witn each other, 10/ and wirn

e settlec rules of sTatutory ceasiructicn thac Conz;resa is "L’°SL."‘°d :o

Se cogalzant of prior existing law,ll/ and that statutas snould be coastrusce
oohASistent Wit eacl cuier wnere re=sonao‘v 2cssible,

‘-‘ine_--y, it snoula be noted tnac in states such 2s Aleska, wnich nave en-

- e
A,

3o 0 T SEEIyess"resicnating allsediion '.".e: Tas hi lcnwavs, ax.r::cr".na co _con-

e e

5:1}}5:'5?%"1&;2(::10:1 of the R.S. 2477 3t3nt, see Girves v. Xenai Ferensula
Zorcues £. 2071221, 1225 (alas.” 1975),..ov':v._1:;.xc lancs 1n t:..e Tntlre stace

—culc Guailiy for wilcerness study Decause tiers would oe Qom,naclas
areis cver 54l acres, and secticn 603 of FLZMA raquires a :ccadless araa of

es as 2 miaimm in order to e c"..sxce.w :‘or wilderness area
zesigracion. “tere is azsolutely no indicatidn in the lagisl ative nistory
of FLPA that U ongress thought such a dizarre resul:s ~ould Se oossibla.
Cn tne conerar,, all inarcact:icns ara tnat Congress chought triat all areas
of swelic lancs without cornstructed and maintained rcacds --ould e consicered
{otr wxcssible grasarvaction as wilcermess.
I trust you wi 1 fZind th:is explanation of our wesiticza useful. I leok
for~are to our wveeting on May 2 to aiscuss this furt ac.

Sincerely

/ 7
AR, s
DEPUTY SOLICITOR

10/ It 1s signilicant wnat in formulacing its definition of "rcadless” that
ne Zouse Comm:ttee icentifiad no ccnflict between that de;.mls.xcn 2nd R.S.
322 H.R. FBp. Mo, 1183, 94th Cong., 2< Sess. 17 (1976). The transcriuc
e Fcuse Crmuttee w IKUD 3essicn ravzals that Coagressman Staicer of
1zcna suggastia the ceflnition of "*:ad" WwNlCh accears in the Kouse Report.
1zena is an :z:ig¢ state wherz "Jays" can e creata2d ané used as rcads
raly oy the .assage of veh:icles, and Congressrman Steiger tock some zains
2w the dizzincticn between a2 “way”" and a "rcaa" Icor wildermess ouroeses.
2 latter, ne lnsisted, was any access rcute inproved or maintaired in
v way, Such :S ov ¢rading, placing of culverts, or making of tar citcies.
S2e Transcrist of Proceedincs, Sutcammittae on Public lands of Socuse Caumitae

Sn 1ntarior an insular Afialrcs, Sepe. 22, 1973, ac 339-33
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v. Zcbiason, 353§ Sess 52 (D. Fla. 1973);
oI
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Leg. 2sst. Atty. Gan. S. Ssgalkin, OCJ
L.Scairrer, O

P.Covoelran, LOJ

R.fcwler, Ctc. of Gen. Coursal, DCa
Assoc. S0l., ZsR

Assoc. Sol., CiwW

-
-

agioral Soi., Southwest Region

éf’ckw_‘ Sol., Pacific Scutawest R2gicn
F=g1cnal Sol., Alaska Peqien

Regional S0l., Ctan Recion
Pegioral Sol., Soaxy Mt. Pegion
Asst. Sol., Lana Use, CLER
Asst. Sol., Realzy, CER
G.fisher, DER

N.westra, LER



