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DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

33 CFR Parts 320, 321, 322, 323, 324,
325, 326, 327, 328, 329 and 330

Interim Final Rule for Regulatory
Programs of the Corps of Engineers

AGENCY: Corps of Engineers, Army
Department, DOD.

ACTION: Interim final rule and request
for comments. .

SUMMARY: We are hereby issuing final
rules which govern the regulatory
programs of the Corps of Engineers. On
September 18, 1880, (45 FR 62732}, we
published proposed rules in the Federal
Register which were basedon -
legislative changes in the Clean Water
Act, Executive Orders, judicial decisions
and policy changes whirh occurred
since our previous regulations wese
published on July 18, 1977. The major
changes of these Regulations are
reduction in processing time and
expansion of the nationwide permit
program. Because it has been nearly two
years since the proposed rules were
published, we are providing an
additional comment period for
interested parties to update their views.
We will review all comments and
determine whether any changes are
necessary. :

EFFECTIVE DATES: july 22, 1982,
Comments must be received by August
23, 1882.

ADDRESS: Office of the Chief of
Engineers, DAEN-CWO-N, 20
Massachusetts Ave., N.W., Washington,
D.C. 20314. :

FOR FURTHER INFORMATION CONTACT:
Mr. Bernie Goode 202-272-0199

or
Mr. Morgan Rees, 202-897-6985.
SUPPLEMENTARY INFORMATION:

Classification

We have determined these regulation
revisions not to be a major rule requiring
a Regulatory Impact Analysis (RIA)
under Executive Order 12291. However,
because of the extensive public interest
in the overall program we prepared an
RIA. We submitted the RIA to the Office
of Management and Budget. A copy has
been placed in the agency record for this
rule making and is available for public
inspection. Since these revisions, for the
most part, provide regulatory relief, they
do not require a 30-day delay in
implementation under 5 U.S.C. 553{d).

Environmental Impact Statement

We have determined that this action
does not constitute a major federal .
action significantly affecting the quality
of the human environment. Appropriate
environmental documentation is
prepared for all permit declsions. We
prepared an environmental assessment
for each of the nationwide permits in
Part 330. We determcined that,
considering the potential impacts,
required conditions, discretionary
authority and best management
practices, none would require
preparation of an environmental impact
statement,

Public Comment

We received nearly 400 public
comments which covered the full range
of views. On balance, the comments
were favorable, but there were many
strong criticisms that the regulations
were too alanted towards environmental
prctectic 1 on the one hand apd to-
slanted towards economic development
on the other. We also held two Xubllc
hearings on proposed nationwide
permits, transcripts of which are on file
in the Office of the Chief of Engineers.
We convened a task force of
experienced fleld and headquarters
regulatory and legal personnel to review
all comments. and synthesized them into
major issues. Significant changes are as
indicated below.

‘Part 320--General Regulatory Policies

Section 320.1{a): This new section
discussing Corps of Engineers approach
to its regulatory authorities received
anerally favorable support and has

en sdopted as proposed.

Section 320.1(b): Types of activities .
regulated. In the proposed regulations,
we changed the definition of our Section
10 authority to add the term “physical”
to the historic “course, condition,
location or physical capacity”. This was
based on the judicial opinion in
National Wildlife Federation v. )
Alexander, 613 F 2d 1054 (DC CIRC Dec
7. 79). (An incorrect cite was given in the
preamble to the proposed regulations.)
Since several other judicial opitiions
conflict and the case cited above is
under appeal, we have decided not to
change the regulations at this time. The
word “physical” has been deleted
throughout these final regulations. We
also changed the Janguage referring to
outer continental shelf jurisdiction to
conform to language in recent
amendments to the Quter Continental
Shelf Lands Act. :

Section 320.3(a): This revision
recognizes that Federal applicants now

require state water quality certifications
per revisions to Section 401 of the CWA.

Section 320.3(b): Recognition of the
status of Indian tribes has been added
for Coastal Zone Management Act
{CZMA) consistency requirements.

Section 320.3(n): A new section has
been added to recognize Corps of .
Engineers responsibility to review for
impacts on navigation applications to
EPA for point source discharge permits
under Section 402 of the Clean Water
Act

Section 320.4(a): The public interest
review. This is the heart of our .
eveluation process. It involves a
weighing and balancing of all factors
affecting the public interest. Many
comments expressed concern that the
policy statements in paragraph (b)
through (o) are too broad and are
subject to too wide a range of
interpretation. We recognize that
concern and are developing specific
guidance on how each of the factors -
may affect he public intrrest Felacing
process based on specific citations of
law, Executive policy and policies of the
Corps and other Federal agencies. We
have changed § 320.4(a)(2)(ii) to conform
to CEQ-NEPA regulations that
alternatives to proposed actions need
not be investigated when there are no
unresolved conflicts as to resource use.
We have also made a technical change.
The analysis of cumulative impacts

viously required by § 320.4{a)(2)(iv)

as been incorporated in § 320.4(a)(1).

The potential for cumulstive impacts
will be considered in the evaluation of
the impacts on each public interest
factor rather than in a separate
cumulative impact analysis which may
overlook potential cumulative effects of
one or more of the factors.

Several comments questioned the
relationship between our public interest
review and the Bnvironmental
Protection Agency Guidelines for the -
Specification of Disposal Sites for
Dredged or Fill Material. The guidelines
(40 CFR Part 230) wers published in the
Federal Register on December 24, 1980
pursuant to Section 404(b}(1) of the
CWA. The guidelines and the public
interest review go hand-in-hand. Once
all aspects of the public interest have
been considered, If a project does not-
conform to the guidelines, the permit
would be denied. ‘

Section 320.¢(c): The statement on
mitigation of fish and wildlife impacts
has been deleted from this section as it
{s naw incorporated in the policy for
conditioning permits expressed in 33
CFR 325.4.

Section 320.4(j): Some comments were
concerned that permits may be issued
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inspection pertaining to the permit will
be collected from the permittee and will
e taken u; on the statement of

ccountabiiity and deposited in a
designated depository to the credit of
the Treacurer of the United States, on
account of reimbursement of the
eppropriation from which the expenses
of the inspection were paid.

(2} If the district engineer considers
such a procedure necessary to insure the
United States against loss through
possible failure of the permittee to
supply the necessary funds in
accordance with paragraph (d)(1) of this
section he may require the permittes to
keep on deposit with the district
engineer at all times an amount equal to
the estimated cost of inspection and
supervision for the ensuing month, such
deposit preferably being in the form of &
certified check, payable to the order of
Treasurer of the United States. Certified
checks so deposited will be carried in a
special deposit account {(guaranty for
inspection expenses) and upon
com}'et’sn of the work under the permit
the funds will be returned to the
permittee provided he has paid the
actual cost of inspection.

{3) On completion of work under a
permit, and the payment of expenses by
the permittee without protest, the
account will be closed, and outstanding
- ~osits returned to the permittes. If the

sunt is protested by the permittee, it
.. ul be referred to the division engineer
for approval before it is closed and
before any deposits are returned to the

permittee.

(e) Where the unauthorized activity is
determined not to be in the public
interest, the notification of the denial of
the permit will prescribe any corrective
actions to be taken in connection with
the work already accomplished,
including restoration of those areas
subject to denial, and establish a
reasonable period of time for the
applicant to complete such actions. The
iistrict engineer, after denial of the
permit, will again consider whether to
recommend civil and/or criminal action
‘n accordance with § 326.4 of this Part.

(f) If the applicant declines to accept
the proposed permit conditions, or fails
‘0-take corrective action prescribed in
he notification of denial, or if the
listrict engineer recommends legal
iction after denying the permit, the
natter will be referred to the Chief of
Ingineers, Attn.: DAEN-CCK, with
ecommendations for appropriate

.ction.
(g} Division and District Engineers are
uthorized and encouraged to develop
v urveillance and inspection
1 lures with other Federal, state,
nd local agencies with similar

regulatory respcrsibilities and with
other Federa!, slaie and local agencies
having special inierest or expertise in
the Corps regulatory program. However,
any decision to in‘tiate legal action or to
require any restoration or other
remedial work under Corps of Engineers
authority remains the independent
responsibility of the Division or district
engineer.

PART 327—PUBLIC HEARINGS

Bec.

327.1
272
3273
3274
3278
327.8
3277

Purpose.

Applicability.

Definitions.

General policies.

Presiding officer.

Legal adviser.

Representation.

3278 Conduct of hearings. :

3279 Filing of transcript of the public
hearing.

$27.10 Powers of the presiding officer.

327.11 Public notice.

Authority: 33 U.8.C. 1344; 33 U.S.C. 1419

§327.1 Purposs.
This regulation prescribes the policy,

gractice and procedures to be followed

y the U.S. Army Corps of Engineers in
the conduct of public hearings
conducted in the evaluation of a
proposed Department of the Army
permit action or Federal project as
defined in § 327.3 of this Part below
including those held pursuant to Section
404 of the Clean Water Act (33 U.S.C.
1344) and Section 108 of the Marine
Protection, Research and Sanctuaries
Act (MPRSA), as amended (33 U.S.C.
1413). ’

§3272 Appilicabiitty. -

This regulation is applicable to all
divisions and districts responsible for
the conduct of public hearings.

§3273 Definitions.

(a) Public hearing means a public
proceeding conducted for the purpose of
acquiring information or evidence which
will be considered in evaluating &
proposed Department of the Army
permit action, or Federal project, and
which affords to the public the
opportunity to present their views,
opinions, and information on such
permit actions or Federal projects.

{b) Permit action, as used herein
means the evaluation of and decision on
an application for a permit pursuant to
Section 9 or 10 of the River and Harbor
Act of 1889, Section 404 of the Clean
Water Act, or Section 103 of the
MPRSA, as amended, or the
modification or revocation of any
Department of the Army permit (see 33
CFR 325.7).

" (c) Federal project means a Corps of
Engineers project (work or activity of
any nature for any purpose which is to
be performed by the Chief of Engineers
pursuant to Congressional
authorizations) involving the discharge
of dredged or fill material into waters of
the United States or the transportation
of dredged material for the purpose of
dumping it in ocean waters subject to
Section 404 of the Clean Water Act, or
Section 103 of the MPRSA. See 33 CFR
200.145. (This regulation supersedes all
references to public meetings in 33 CFR
209.145).

§ 327.4 General policies. :

(a) A public hearing will be held in
connection with the consideration of a
Department of the Army permit
application, or a Federal project
whenever a public hearing is needed for
making a decision on such permit
application or Federal project. In
addition, @ public hearing may bn held
when it is proposed to modify or revoke
a permit. (See 33 CFR 325.7).

{b) Unless the public notice specifies
that a public hearing will be held, any
person may request, in writing, within
the comment period specified in the -
public notice on a Department of the
Army permit application or on a Federal
project, that a public bearing be held to
consider the material matters in igsue in
the permit application or Federal
project. Upon receipt of any such
request, stating with particularity the
reasons for holding a public hearing, the
district engineer may expeditiously
attempt to resolve the issues informally.
Otherwise, he shall promptly set a time
and place for the ?ublic hearing and give
due notice thereof, as prescribed In
§ 327.11 of this Part. Requests fora
public hearing under this paragraph
shall be granted, unless the district
engineer determines that the issues
raised are insubstantial or there is
otherwise no valid interest to be served
by a hearing. The district engineer will
make such a determination in writing,
and communicate his reasons therefor to
all requesting parties.

(c) In case of doubt, a public hearing
shall be held. HQDA bas the
discretionary power to require hearings
in any case.

(d) In fixing the time and place for a
hearing, the convenience and necessity
of the interested public will be duly
considered.

§327.5 Presiding offiosr.

(a) The district engineer, in whose’
district a matter arises, shall normally
serve as the Presiding Officer. When the
district engineer is unable to serve, he
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may designate the deputy district
engineer or other qualified person as
such Presiding Officer. In cases of
unusual interest, the Chief of Engineers
or the Division Engineer may appoint
such person as he deems appropriate to
serve as the Presiding Officer.

{b) The Presiding Officer shall include
in the administrative record of the
permit action the request or requests for
the hearing and any data or material
submitted in justification thereof,
materials submitted in opposition to or
in support of the proposed action, the
hearing transcript, and such other
material as may be relevant or pertinent
to the subject matter of the hearing. The
administrative record shall be available
for public inspection with the exception
of material exempt from disclosure
under the Freedom of Information Act.

§327.6 Legal adviser.

At each public hearing, the district
counsel ar his designee may serve as
legal advisor to the presiding oiiicer. In
appropriate circumstances, the district
engineer may waive the requirement for
a legal advisor to be present.

§327.7 Representation.

At the public hearing, any person may
appear on his own behalf, or may be
represented by counsel, or by other
represertatives.

§ 3278 Conduct of hearings.

(a) The presiding officer shall make an
opening statement outlining the purpose
of the hearing and prescribing the
general procedures to be followed.

{b) Hearings shall be conducted by the
presiding officer in an orderly but
expeditious manner, Any person shall
be permitted to submit oral or written °
statements concerning the subject
matter of the hearing, to call witnesses
who may present oral or written -
statements, and to present
recommendations as to an appropriate
decision. Any person may present
written statements for the hearing
record prior to the time the hearing
record is closed to public submissions,
and may present proposed findings and
recommendations, The presiding officer
shall afford participants a reasonable
opportunity for rebuttal.

{c) The presiding officer shall have
discretion to establish reasonable limits
upon the time allowed for statements of
witnesses, for arguments of parties or
their counsel or representatives, and
upon the number of rebuttals.

(d) Cross-examination of witnesses
shall not be permitted.

{e) All public hearings shall be
reported verbatim. Copies of the
transcripts of prceedings may be

purchased by any person from the Corps
of Engineers or the reporter of such
hearing. A copy will be available for
public inspecticn at the office of the
appropriate district engineer.

(f) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearing shall, subject to
exclusion by the presiding officer for
reasons of redundancy, be received in
evidence and shall constitute a part of
the record.

(g) The pesiding officer shall allow a
period of not less than 10 days after the
close of the public hearing for
submission of written comments.

(h) In appropriate cases, the district
engineer may participate in joint public
hearings with other Federal or state
agencies, provided the procedures of
those hearings meet the requirements of
this regulation. In those cases in which
the other Federal or state agency allows
a cross-examination in its public
hearing, the district engineer may still
perticipate in the joint pubau hearing
but shall not require cross-examination
as a par of his participation.

§327.9 Filing of transcript of the public
hearing.

Where the presiding officer is the
initial action authority, the transcript of
the public hearing. together with all
evidence introduced at the public
hearing, shall be made a part of the
administrative record of the permit
action or Federal project. The initial
action authority shall fully consider the
matters discussed at the public hearing
in arriving at his initial decision or
recommendation and shall address, in
his decision or recommendation, all
substantial and valid issues presenied at
the hearing. Whers a person other than
the initial action asthority serves as
presiding officer, such person shall
forward the transcript of the public

hearing and all evidence received in

connection therewith to the initial action
authority together with a report
summarizing the issues covered at the
hearing. The report of the presiding
officer and the tranacript of the public
hearing and evidence submitted thereat
shall in such cases be fully considered
by the initial action authority in his
decision or recommendation to higher
authority as to such permit acﬂon or
Federal project.

§ 327.10 Authority of the presiding officer.

Presiding officers shall have the
following authority:

{8) To regulate the course of the
hearing including the order of all
sessions and the scheduling thereof,
after any initial session, and the

recessing, reconvening, and
adjournment thereof; and

(b) To take any other action necessary
or appropriate to the discharge of the
duties vesied in them, consistent with
the statutory or other authority under
which the Chief of Engineers functions.
and with the policies and directives of
the Chief of Engineers and the Secretary
of the Army.

.§327.11  Public notice.

(a) Public notice shall be given of any
public hearing to be held pursuant to
this regulation. Such notice should
normally provide for a period of not less
than 30 days following the date of public
notice during which time interested
parties may prepare themselves for the
hearing. Notice shall also be given to all
Federal agencies affected by the
proposed action, and to state and local
agencies and other parties having an
interest in the subject matter of the
hearing. Notice shall be sent to all
persc.s requesting a hearing &. ¢ shal}
be posted in appropriate government
buildings and published in newspapers
of general circulation.

(b) The notice shall contain time,
place, and nature of hearing; the legal
authority and jurisdiction under which
the hearing is held; and Jocation of and
availability of the draft environmental
impact statement or environmental
assessment.

PART 328 [RESERVED]

PART 329—-DEFINITION OF
NAVIGATION WATERS OF THE
UNITED STATES

Sec.

3201
329.2
320.3
329.4
329.5

Purpose. :

Applicebility.

Genersl policies.

General definitions.

General scope of determmuuon.

328.8 Interstate or foreign commerce.

329.7 Intrastate or interstate nature of
waterway.

329.8 Improved or natural conditions of the
waterbody.

3209 Time at which commerce exists or
determination is made.

32910 Existence of obstructions.

329,11 Geographic and jurisdiction limits of
rivers and lakes.

320.12 Geographic and jurisdictional limits
of oceanic and tidal waters.

320.13 -Georgraphic limits: Shifting
boundaries.

'320.14 Determination of navigability.

329.15 Inquiries regarding determinations.
828.18 Use and maintenance of lists of
determinations.

Autbority: 33 US.C. 401 et seq.
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§ 329 1 Purpose.
This regulation defines the term

:navlgable waters of the United States™
18 it is used to define autharities of the
Corps of Engiresrs. It also prescribes
the pohcy. practice and procedure to be
used in determining the extent of the
jurisdiction of the Corps of Engineers
and in answering inquiries concerning

ible waters of the United States.”
This efinition does not apply to
authorities under the Clean Water Act
which definitions are described under 33
CFR Part 323.

§3292 Applicabisity.

This regulation is applicable to all
Corps of Engineers districts and
divisions having civil works
responsibilities.

§329.3 Generalpolicies. -
Pracize definitiens of “navigehle

waters af the United States'™ of

"navigability” ard witimately dependspt
on judirial ifterpretation. and vannot he
made conctogively by edaucisiativa
sgencled, Hawaver, the polisies and
criteria contained in this regulation are
in close conformance with the tests used
by the Federal courts and
determinations made under this
regulation are considered binding in
regard to the activities of the Corps of
F-aineers.

9.4 General definition,
Navigable waters of the United States
are those waters that are subject to the
.ebb and flow of the tide and/or are
presently used, or have been used in the
past, or may be susceptible for use to
transport interstate or foreign
commerce, A determination of
navigability, once made, applies
laterally over the entire surface of the
waterbody, and s not extinguished by
later actions or events which impede or
destroy navigable capacity.

§$329.5 General scope of determination.

The several factors which must be
examined when making a determination
whether a waterbody is a navigable
water of the United States are discussed
in detail below, Generally, the following
conditions must be satisfied:

(a) Past, present, or potential presence
of interstate or foreign commerce;

(b) Physical capabilities for use by
sommerce as in paragraph (a) of this
tection; and

{c) Defined geographic limits of the
vaterbody.

329.8 interstate or foreign commercs.
{aY Naturs of commerce: type, means,
-tent of use, The types of
L. .ercial use of a waterway are
xtremely varied and will depend on the

_ Fedetal Regnster / Vol 47, No. 141 / Thursday, July 22, 1982 / Rules and Regu]ations

character of the region, its productn. and
the difficultizs s dangers of nsvgztion.

it iz the watarkigdy's capalillity ef uee by
the pultlicfory ..r'-',puf-as of freRsporiatinn

" of commerce w} .mj; A {ag deturminntlye

factor, and fut ke tine, extent or
munnér of thid uge. As dizcussed in

% 320.9 oF this Psrl, i1 is suffisiend to
gstabilish the potentialflor. comtmzttial
nap ¥ any pazl Trafsnt, or fulura Sme.
Thus. suffirient eommerce may be
shown by historical use of canoes,
bateaux, or other frontier craft, as long
as that type of boat was common or
well-suited to the place and period.
Similarly, the particular items of
commerce may vary widely, depending
again on the region and period. The
goods involved might be grain, furs, or

_ other commerce of the time. Logs are a

common example; transportation of logs
has been a substantial and well-
recognized commercis! use of many
navigable waters of the United States.
Ncte, however, that the mere presence
of floating logs will not of itself make
the river “navigable”; the logs must have
been related to a commercial venture.
Similarly, the presence of recreational
craft may indicate that a waterbody is
capable of bearing some forms of
commerce, either presently, in the
future, or at a past point in time.

[b] Nerture of commmares: fnlersiala
and intrasiots. lniepetate SOmmeTne WA
ol couree bre pxistent n an infrasiate
voyage which oceurs gnly belwoen
places within the ssrue siate. [ is only
necessary that goods may be brought
Irom, or eventually be destined to go 1o,
ancthar state, (For purposes of thiz
regulation, the term “interstate
commerce” hereinafter includes “foreign
commerce” as well)

§329.7 intrasiate or interstate nature of
waterway,

A waterbody may be entirely within a
state, yet still be capable of carrying
interstate commerce. This is especially
clear when it physically connects with a
generally acknowledged avenue of
interstate commerce, such as the ocean

- or one of the Great Lakes, and is yet

whaolly withiy coe state, MNor is it
necessary that there bo a physieally
navigabla contection scrose & pinte
boundary. Where s waterbady axtends
through one of more states, but
substantial portions, which are capable
of bearing interstate commerce, are
located in only one of the states, the
entirety of the waterway up to the head
{upper limit) of navigation is subject to
Federal jurisdiction.

31829
Dl Ao
§ 329.3 Improved or natural conditions ot
the waterbody,

‘, Determinanons are nat ited to the

fatiral of seiginat condition oF tre
waterbody. Navigability may also be
found where artificial aids have been or
may be uscd to make the waterhody

sgitaile for uae in nevigation.

(a) Exdsting improsamenis: odificial
veatertosies {1) An ariificial channel

¥y aften costiluly 2 navigeble water

ﬂf the United States, even though ft has
been privately developed and
malntained, or passes through private
property. The test is generally as
developed sbove, that is, whether the
waterbody is capable of use to transport
interstate commerce. Canals which
connect two navigable waters of the
United States and which are used for
commerce clearly fall within the test,
and themselves become navigable. A
canal open to navigable waters of the
United States on ontly one end is itself
navigable where it in fct supporis
interstate commerce. A canal or other
artificial waterbody that is subject to
ebb and flow of the tide is also a
navigable water of the United States.

(2) The artificial waterbody may be a
mejor portion of a river or harbor area
or merely a minor backwash, slip, or
turning areas. (See § 329.12(b] of this
Part.)

[3) Private DWJ'IEI‘Ehip of the landa
underiving the waterbody, ar of the
lande through which it runs, does not
previude & Anding of pavigabilfty,
Cwrership does becorpe a cootrolling
factor if a privately constructed and
operated canal {s not used to tranport
interstate commerce nor used by tha
public; it is then not considered to be a
navigable water of the United States,
However, a private waterbody, even
though not itself navigable, may so
affect the navigable capacity of nearby
waters as to nevertheless be subject to
certain regulatory authorities.

(b} Non-existing imporvements, past -
or potential. A waterbody may also be
considered navigable depending on the
feasibility of use to transport interstate
commerce after the construction of
whatever “reasonable” imporvements
may potentially be made. The -
improvements need not exist, be
planned, nor even authorized; it is .
enough that potentially they could be
made. What is a “reasonable” :
improvement is always a matter of
degree; there must be a balance
between cost and need at a time when
the improvement would be (or would
have been) useful, Thus, if an
improvement wers “reasonable™ at a
time of pasi use, the water was therefors
navigable in law from that time forward.
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The changes in engineering practices or
the coming of new industries with
varying classes of freight may affect the
type of the improvement; those which
may be entirely reasonable in a thickly
populated, highly developed industrial
region may have been entirely loo costly
for the same region in the days of the
ploneers. The determination of
reasonable improvement is often similar
to the cost analyses presently made in
Corps of Engineers studies.

§ 3299 Time at which commerce exists or
determination is made.

{a) Past use. A waterbody which was
navigable in its natural or improved .
state, or which was susceptible of
reasonable improvement (as discussed
in § 329.8(b) of this Part retains its
character as “navigable in law™ even
though it is not presently used for
commerce, or is presently incapable of
such use because of changed conditions
or the presence of obstructions. Nor
‘dr c& ab.ence of uve becau-e of changed
economic conditions affect the legal
character of the waterbody. Once
having attained the character of
“navigable in law,” the Federal
authority remains in existence, and
connot be abandoned by administrative
officers or court action. Nor is mere
inattention or ambiguous action by
Congress an abandonment of Federal
control. However, express statutory
declarations by Congress that described
portions of a waterbody are non-
navigable. or have been abandoned, are
. u:ng upon the Department of the
Army. Each statute must be carefully
examined, since Congeu often reserves
the power to amend the Act, or assigns
special duties of supervision and control
to the Secretary of the Army or Chief of

eers.

} Future or potential use.
Navigability may also be foundin a
waterbody's susceptibility for use in its
ordinary condition or by reasonable
improvement to transport interstate
commerce. This may be either in its’
natural or improved condition, and may’
thus be existent although there has been
no actual use to date. Non-uge in the
past therefore does not prevent
recognition of the potential for future
use.

§329.10 Existence of obstructions.

A stream may be navigable despite
the existence of falls, rapids, sand bars,
bridges portages, shifting currents, or
similar obstructions. Thus, a waterway
in its original condition might have had
substantial obstructions which were
overcome by frontier boats and/or
portages, and nevertheless be a
“channel” or commerce, even though

boats had to be removed from the water
in some stretches, or logs be brought
around an obstruction by means of
artificial chutes. However, the question
is ultimately a matter of degree, and it
must be recognized that there is some
point beyond which navigability could
not be established. .

§329.11 Geographic and jurisdictional
limits ot rivers and lakes.

{a) Jurisdiction over entire bed.
Federal regulatory jurisdiction, and
powerd of bnprovament for nevigation,
exiend latecally 1o the antite water
surface and-bed of & navigahls
waterbody, which lncludes ali the lznd
and watary below the prdinary high
water mark.

(1} The "ordinary high water niark” on
anfi-tidzl fvers (s the line on the chora
established by the fluctuations of water
and indicated by physical

reistice such as g glear, nataral
#m shelving;

changas it the cheracter of soll;

destruction of terrestrial vege:ation;’ the

presence of litter and debris; or other

appropriate means that consider the
aracteristics of the surrounding areas.

(2) Ownership of a river or lake bed or
of the lands between high and low
water marks will vary according te stale
taw: bowever, private ownasthdp of the
undarl¥ing lands hee no baaring on the
existence or extent of the dominant
Federal jurisdiction over a navigable
walnrhody,

(b] Lropar fimit of novipabiiity. The
character of a river will, at some point
along its length, change from navigable
to non-navigable. Very often that point
will be at & mejor fall or rapids, or other
place where there is a marked decrease
in the navigable capacity of the river.
The upper limit will therefore often be
the same point traditionally recognized
as the head of navigation, but may,
under some of the tests described above,
be at some point yet farther upstream.

§329.12 Geographic and jurisdictionsl
limits of ocesnic and tidal waters.

{a) Ocean and coastal waters. The
navigable waters of the United States
over which Corps of Engineers
regulatory jurisdiction extends include
all ocean and coastal waters within a
zone three geographic (nautical) miles
seaward from the coast line. Wider
zones of three leagues (nine nautical
miles) are recognized off the coast of
Texas and the Gulf coast of Florida and
for other special regulatory powers such
as those exercised over the outer
continental shelf.

(1) Coast line defined. Generally,
where the shore directly contacts the
open sea, the line on the shore reached

by the ordinary low tides comprises the
coast line from which the distance of
three geographic miles is measured. The
line has significance for both domestic
and international law (in which it is
termed the “baseline”), and is subject to
precise definitions. Special problems
arise when offshore rocks, islands, or
other bodies exist, and the line may
have to be drawn to seaward of such
bodies.

(2) Shoreward limit of jurisdiction.
Regulatory jurisdiction in coastal areas
extends to the line on the shore reached
by the plane of the mean (average) high
water. Where precise determination of
the actual location of the line becomes
necessary, it must be established by
survey with reference to the available
tidal datum, preferably averaged over a
period of 18.8 years. Less precise
methods, such as observation of the
“apparent shoreline” which is
determined by reference to physical
markings, lines of vegetation, or changes
in tyne of vegetation, way be used only
where an estimate is needea of tlie line
reached by the mean high water.

(b) Bays and estuaries. Regulatory
jurisdiction extends to the entire surface
and bed of all waterbodies subject to
tidal action. Jurisdiction thus extends to
the edge (as determined by paragraph
(a)(2) of this section of all such
waterbodies, even though portions of
the waterbody may be extremely
shallow, or obstructed by shoals,
vegetation, or other barriers.
Marshlands and similar areas are thus
considered “navigable in law,” but only
so far as the area is subject to
inundation by the mean high waters.
Tha relevant test is therefore the
presence of the mean high tidal waters,
and not the general test described
above, which generally applies to inland
rivers and lakes.

$329.13 Goognphlc lmits: Shifting
boundaries.

Permanent changes of the shoreline
configuration result in similar
alterations of the boundaries of the
navigable waters of the United States.
Thus, gradual changes which are due to
natural causes and are perceptible only
over some period of time constitute
changes in the bed of a waterbody
which also change the shoreline
boundaries of the navigable waters of
the United States. However, an area will
remain “navigable in law,” even though
no longer covered with water, whenever
the changeg has occurred suddenly, or
was caused by artificial forces intended
to produce that chenge. For example,
shifting sand bars within a river or
estuary remain part of the navigable
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water of the United States, regardless
that they may be dry at a particular
point in time.

322.14 Determingtion of navigabliity,
(a) Eﬁect on determiinations. Although
inations of
s

agencies are nevertheless accorded
substantial weight by the courts. It is
therefore necessary that when
jurisdictional guestions arise, District
personnel carefully investigate those
waters which may be subject to Federal
regulatory jurisdiction under guidelines
set out above, as the resulting
determination may have substantial
impact upon a judicial body. Official
determinations by an agency made in
the past can be revised or reversed as
necessary to reflect changed rules or
interpretations of the law,

(b) Procedures of determination. A
determination whether a waterbody is a
navigable water of the United States
will be made by the Division Engineer,
and will be-based on a repo.t of findings
prepared at the District level in
lahcic‘oxw:lam:e with tl;; criteria set out in

regulation. Each report of findings
will be prepared by the District
Engineer, accompanied by an opinion of
the District Counsel, and forwarded to
the Division Engineer for final
* ~rmination. Each report of findings

be based substantially on
applicable portions of the format in
saragraph (c) of this section.

(c) Suggestsd format of report of
‘indings. (1) Nnme of waterbody:

(2) Tributary to:

(3) Physical nharactemﬂcs.

(i} Type: (river, bay, slough, estuary,
ste.

(ii) Length:

(iif) Approximate discharge volumes:

um, um, Mean.

(iv) Fall per mile:

{v) Extent of tidal influence:

(vi}) Range between ordinary high and
rdinary low water:

{vii) Description of improvements to
avigation not listed in para.graph {c)(5)
f this section:

(4) Nature and location of significant
bstructions to navigation in portions of
he waterbody used or potentially
apable of use in interestate commerce:

(5) Authorized projects:

(i) Nature, oontﬁtion and location of
ny improvements mads under projects
uthorized by Congress:

(if) Description of projects authorized
at not constructed:

(iti) List of known survey documents

‘reports describing the waterbody: -

" Tast or present interstats

. ree:
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(i) General types, extent, and period in

time:

(ii} Documentation if necessary:

(7) Potential use for interstate
commerce, if applicable:

(i) If in natural condition:

(ii) If improved:

(8) Nature of jurisdiction known to
have been exercised by Federal
agencies if any:

(9) State or Federal court decisions
relating to navigability of the
waterbody, if any:

(10) Remarks:

(11) Finding of navigability (with date)
and recommendation for determination:

§ 329.15 Inquiries regarding
determinations.

(a) Findings and determinations
should be mede whenever a question
arises regarding the navigability of a
waterbody. Where no determination has
been made, a report of will be
prepared and forwarded to the Division
Engineer, as described above. Inquiries
may be answered by an interim reply
which Indlcates that a final agency
determination must be made by the
Division Engineer. If a need develops for
an emergency determination, District
Engineers may act in reliance on a
finding prepared as in § 329.14 of this
genrt. The report of findings should then

forwarded to the Division Engineer
on an expedited basis.

(b) Where determinations have been
made by the Division Engineer, inquiries
regarding the navigability of specific
portions of waterbodies covered by
these determinations may be answered
as follows:

This Department, in the administration of
the laws enacted by Congress for the
protection and preservation of the navigable
waters of the United States, has detsrmined

that —————— (River) (Bay) (Laks, stc) is
& navigable mter of the United States from
- Actions which

modlfymothuwbeaﬂectthoumtatlm
subject to the jurisdiction of this Department,
whether such actions occur within or outside
the navigable areas.

(c) Specific inquiries regarding the
Jurisdiction of the Corps of Engineers
can be answered only after a
determination whether (1) the waters
are navigable waters of the United
States or (2) if not navigable, whether
the proposed type of activity may
nevertheless so affect the navigable
waters of the United States that the
assertion of regulatory juriediction is

deemed necessary.
§ 329.16 Use and maintenancs of lists of
determinations.

(a) Tabulated lists of final

determinations of navigability are to be
malntained in each District office, and

be updated as necessitated by court
decisions, jurisdictional inquiries, or
other changed conditions.

(b) It should be noted that the lists
represent only those waterbodies for
which determinations have been made;
absence from that list should not be
taken as an indication that the
waterbody is not navigable,

(c) Deletions from the list are not
authorized. If a change in status of a
waterbody from navigable to non-
navigable is deemed necessary, an
updated finding should be forwarded to
the Division Engineer; changes are not
considered final until & determination
has been made by the Division Engineer.

PART 330—NATIONWIDE PERMITS

Sec.

330.1 General

330.2 Definitions.

830.3 Nationwide permits for activities
occuring before certein dates.

3304 Nationwide permits for discharges
into certain waters. s

530.8 Nationwide permits for specific
activities.

330.8 Management practices.

330.7 Discretionary authority.

3308 Expiration of nationwide permits.

Authority: 33 U.S.C. 408; 33 U.S.C. 1344.

!330.1 General,

ose of this regulation is to
descnb “fﬁe Department of the Army’s
nationwide permit program and to list
all current nationwide permits which
have been issued by publication herein.
The two types of general permits are
referred to as “nationwide permits” and
“regional permits.” A nationwide permit
is a form of general permit which
authorizes a category of activities -
throughout the nation. The authority for
general permits to be issued by district
engineers on a regional basis is
contained in 33 CFR Part 325. Copies of
regional permits can be obtained from
the appropriate district engineer.
Nationwide permits are designed to -
allow the work to occur with little, if
any, delay or paperwork. However, the
nationwide permits are valid only if the
conditions applicable to the nationwide
permits are met. Just because a
condition cannot be met does not
necessarily mean the activity cannot be
authorized but rather that the activity
will have to be authorized by an
individual or regional permit. .
Additionally, division engineers have
the discretion, under situations and
procedures described herein, to override
the nationwide permit coverage and
require an individual or regional permit.
The nationwide permits are issued to
satisfy the requirements of both Section
10 of the River and Harbor Act of 1809 .
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and Section 404 of xhe Clean Water Act
unless otherwise siated. These
nationwide ,,er:.ms apply only to
Department of the Army regulatory
prozreme (cthes Federal agency, state
anc loca! avthorizations may be
required for the activity).

§ 330.2 Definitions.

{a)} The definitions of 33 CFR Parts
321-328 are applicable to the terms used
in this part.

(b) Dlscretionary authority means the
authority delegated to division enginecrs
in § 330.7 of this Part to override
provisions of ationwide permits to add
regiona) conditions or to require
individual permit applications.

§330.3 Nationwide permits for activities
occurring before certain dates,

The following activities are permitted
by a nationwide permit which was
issued on 19 July 1977 and need not be
further permitted:

f3)Pischarges of dredged or fill
material in waters of tne Uniteu States
outside ihe limits of navigable waters of
the United States that occurred before
the phase-in dates which began July 25,
1875, and extenced Section 404
jurisdiction to a!/ waters of the United
States. These pkase-in dates are: aftsr
July 25, 1875, discharges into navigable
waters of the United States and
adjacent wetiands; after September 1,
1976, discharges into navigable waters
of the United States and their primary

tribataries, including adjacent wetlands, .

and into natural lakes, greater than 5

&cres in surface ares; and after July 1,
1877, discharges into all waters of the
United States.

(b} Structures or work completed
before 18 December 1968 or in -
waterbodies over which the District
Engineer was not asserting jurisdiction
at the time the activity occurred
provided, in both instances, there is no-
interference with navigation,

§ 330.4 Naticnwide permits for discharges
into certain waters.

(a) Authorized discharges. Discharges
of dredge or fill material into the
following waters of the United States
are hereby perxmtted provided the

conditions listed in paragraph (b} of this
ssction below are met:

{1) Non-tidal rivers, streams and their
lakes and impoundments, including
adjacent wetlands, that are located
above the headwaters.?

1The State of Wisconsin has denied water quality
certification pursuant to Section 401 of the Clean
Water Act for certain waters within these twa
Nationwide Permil Categories. Discharges of
dredged or fill material into those specified waters
are not authorized under these two nationwide
permits. A list of the specific waters may be

2} Other non-tids] waters of the
United States {see 33 CFR 323.2(a)(3])
that are not part ¢! a surface tributary

svstem to intersiate waters or navigable .

waters of the Unitzd States.!

{b) Conditions. The following epecial
conditions must be followed in order for
the nationwide permits identified in
paragraph {a) of this section to be valid:

{1) That the discharge will not be
located in the proximity of a public
water supply intake;

(2] That the discharge will not destroy
& threatened or endangered species as
identified under the Endangered Species
Act, or destroy or adversely modify the
critical habitat of such species. In the
case of Federal agencies, it is the .
agencies’ responsibility to review its
activities to determine if the action
“may affect” any listed species or
critical habitat. If so, the Federal agency
must consult with the Fish and Wildlife
Service and/or the National Marine
Fisheries Service;

(3) ™hat the discharge will rongist of
suitable material free from toxic ~
pollutants in toxic amounts;

(4) That the fill created by the
discharge will be properly maintained to
prevent erosfon and other non-point
sources of pollution;

{6) That the diecharge will not occur in
a component of the National Wild and
Scenic River System. -

{8) That the best management
practices listed in § 330.8 of this Part

. should be followed to the maximum

extent practicable.

§330.5 Nationwide permits for npocmc
activities.

{a) Authorized activities. The :
following activities are hereby permitted
provided the conditions specified in this
paragraph and listed in paragraph (b) of
this section are met:

(1) The placement of aids to
navigation and regulatory markers
which are approved by and installed in
accordance with the requirements of the
U.S. Coast Guard (33 CFR Part 66,
Subchapter C).

{2) Structures constructed in artificial
canals within principally residential
developments where the connection of
the canal to a navigable water of the
United States has been previously
authorized (see 33 CFR 322.4(g)).

(3} The repair, rehabilitation, or
replacement of any previously
authorized, currently serviceable,
structure or fill or of any currently
serviceable structure or fill constructed
prior {o the requirement for
authorization: provided such repair,

obtained from the St. Paul District Engineer, 1135
U.S. Post Office & Customhouse, St. Paul, MN 56101.

rehabilitation, or replacement does not

result in a deviation * from the plans of
the original structure or fill, and further
provided that ike structure or fill to be
maintained has not beexn put to vses
differing from uses specified for it in any
permit authorizing its original
construction. Maintenance dredging is
not authorized by this nationwide
permit. :

(4} Fish and wildlife harvesting
devices and activities such as pound
nets, crab traps, eel pots, lobster traps,
duck blinds, clam and oyster digging.

(5] Staff gages, tide gages, water
recording devices, water quality testing
and improvement devices, and similar
sclentific structures,

(8) Survey activitier including core
sampling, seismic exploratory .
operations, and plugging of seismic shot
’l:o{es and other exploratory- type bore

oles.

{7} Outfall structures and assoclated
intake structures ®* where the effluent -
fr>m tha* outfall has been permitted
under the National Pollutant iJischarge
Elimination System program (Section
402 of the Clean Water Act) (see 40 CFR
Part 122) provided that the individual
and cumulative adverse environmental
effects of the structure itself are
minimal.

(8) Structures for the exploration,
production, and transport of oil, gas, and
minerals on the outer continental shell
within areas leased for such purposes
by the Department of Interior, Bureau of
Land Management, provided those
structures are not placed within the -
limits of any designated shipping safety
fairway or traffic separation scheme
{where such limits have not been
designated or where changes are
anticipated, District Engineers will
consider recommending the
discretionary authority provided by
§ 330.7 of this Part), and further subject
to the provisions of the fairway
regulations iz 33 CFR 209.135.

{8) Structures placed within anchorage
or fleeting areas to facilitate moorage of
vessels where such areas have been
established by the US Coast Guard. -

{10} Non-commercial, single-boat,
mooring buoys.

{(11) Temporary buoys and markers

‘placed for recreational use such as

water skiing and boat racing provided
that the buoy or marker is removed
within 30 days after its use has been

2 Minor deviations due to changes in materials or
canstruction techniques and which are necassary to
make repair, rehabilitation, or nplacement are -
permitted.

3 Intake structures per ss are not included—oanly
those directly associated with an outfell structure
are covered by this nationwide permit.



