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; You have indicated a need for the state to adopt a
policy on this subject, eanecitally in recard to the state's
interest in newly ercated lands on the marein of estuaries ana
tidal flats.

It is unifornly the law in the ‘nited States that the
ereation of new lands at the edge of a hody of water by a precess
which is not sudden vests title to the lands in the adjacent
owner, It matters not 1? the creation or addition is very slow
or fairly rapid so long as the change is not so sudden ag to be
Plainly discernible and certain at the time it oecurs. State of
Arkansas v. State of Tennessec, oon

WW8, 159, 173 (1917)Tefraris
¥. castGnahaLendfo., LF Ves. @ (1399), This 4s also therulein Alaska, Schafer v. esee sok plod &O2 (Alaska 1972).

The reasons given for tha rule are many, but the most
compelling is that the rule vrotects a riparian's interest in his
land by assuring him continuing access to the water. Schaferv.
Schnabel, supra.

A state lerislature or court could alter this rute if it
ehose to do no, Stevens v. Arnoid, 262 266 (1923), but not,
4t appears, so asto cut off accretion richts of federal patentees
on their subs3squent crantees, Eughes v. vashinegton, 369 t.8, 230
(19E&7). x to these latter, they vould beentitled to compensatio:
This applies directly to the situpyion concerning the Juneau
wetlands,
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a

oly”
It may be arcued that isostatic (or rlacial) retound

413 substantive ly 30 cifferent from ordinary accretion or
reliction that the cenernl rule should not annly and that Instead
the rule of avulsion should epply. Yhen avulsion occurs, that
ig, @ sudden shift of vatersa fron the ole channel to a new or
& oudden rithcraval of a lake om sea, the toundary does not
echanpe

But
rather remains where it was prior to the chanre in thetody of water, State of Artarsas v. State ef Tennessee, 246 U8.

at 173. Ane nea: Shentllvo TicShau365rira fa7, 818 (9th Cir.
1966). Waynor v. Dipoff, a Aiaska 220, 233 (1927).

Vhere, an in the Juneau wetlands, the new land anvecars
to have teen (ant continues to be) forved hy a scorbination of
alluvial accretion and isostatia rehound, tt vould be difflenlt,
probably irpossible, to carry this arcurent. Ye would probably
have to prove trat the new lands were previeusly tidelends, that
they rose throurh stores durine a particular neriod, and that they
wore not formed by accretion, that they can te identified vith sore
certainty as against the

property,et s orircinal lands, Jefferis
Vv. Hast Omaha Land Co., 138 U.S. (33... ed. at 878) (TeIA)yT
Fryer this vouldrot“necosaarily atepies: We vould }have to convince
courts which plainly favor the law of aceretion, |Muches v.
Neshington, 569 U.S, 290 (1967); Sehafer v. Seb abel,“Hee Pl 2d
UO2CAlaska 1972), that our rule vould Gehetter. I suspect that
the intermistvre of accretion and isostatie rebound on the Juneau
vetlanda is teo rrenat to carry this turden, put pernens the
Department of Natural Resources ean provine information te the
contrary--at least as to some sites where alluvial deposits are
absent or too olirht to have been sienificant in the formation of
new lands. ivan then, however, the courts nay well decide to
apply accretion rulea to leostatia rebound,

neecreter (or rebound) lanes if the state, as an intervening/
On the other hand, we may cut off a ripariontsa rieht te

rrantee-prantor, chooses to do 30. See, Nushes v. Washington,
supra,” We could do this by epecifically delinesting the Yands
conveyed iy the state as stonrings at the hich vater mark, reservinr
in the state any and all rishts to accreted Jards and Lando forisad
Ly fsostatia reLound, The Uireetor cf tre Mvision of Lands has
this power now, AS 8t8.q5.08C. Peaausge the lat of aceretion ts
rpenerally sound as nublic nolicy, tt vould rrehably te icprudeant
to do this atlanket polley. On the cther band, 2 policy for
consulting with officials of the Tenertment ef Fish and dave and
of lccal rovernr-entsa on particular frets so that aroan af simif-
feanece vould te retsined on a cane-by~-case taste would appear to
Le proper ang sound.
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In a related matter, 1¢ would appear that the lands
formad by the uelift attendant to the Sood Friday earthquake
are state Ipmnds. Fleinly no accretion ocecurret. The chance
was sudden and ciscernible. Pilolorie2l sueceasion on the new
Janis conld make boundary determinations difficult, but that
should not affect the low which should be apnlied. Ses, e.¢f.,Stateof Tennessee v. State of Arkansas, 2hE U.S. 158 (1917).
Conversely, the state did not Scaufire title to Jands that becare
submerged as a result of the earthquakes.

Aecorsingly, rather than the three-point proposal
surcested in your ncnorardur, we wovld surrest an interarency
prorcranm for icentifyine areas cf interest or concern and for
acquiring aceretion and rebound rirhts where ve do not have

teas and retaining (reserving) those riehts where we do have
titie.

Your Pepartnent and the Vepartnents of Natural Pesources
and of Wienvays would be the losical participarts. The interest
of [NR 1s self-evident. “ichways should be involved becruse it
is routinely involved in preperty acquigitien near ticelands.
If it acquires lands so as to eut off the adjacent owner from the
tidelands with the state then becoming the adfacent owner, the
etate--and not the formerly adjacent owner--then possesses the
ri-vhts to accreted and rebound lands. Yigh~ny location will be
eritical, therefore, in any prograz= designe’ to acquire those
riahts.

We suszest thet a meeting be arranzed to discuss thisfurther.
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