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) You have indicated a2 need for the state to adopt =
rolicy on thin subject, especizlly in recard to the state's
interest in newly ercated lands on the narein of estuaries anc
tidal flatsa.

It 13 unifornmly the law in the "mited States that the
creation of new lands at the edge of 2 body of water by a process
which 1s not sudden vests title to the lands in the adlacent
ownar, It matters not 1f the creation or addition is very slow
or fairly ranid so long as the change iz rnot so sudden as to bde
plainly discernlble and certaln at the time 1t occurs. Jtate of
Arkansas v. State of Tennessec, 205 .8, 153, 173 (1917), Jeffaris
V. ast (mahg Lard Co., 134 L.3. 172 (31320). ~his i3 also the
rule in Alaska. Zchafer v. Schnabel, %04 P.24 802 (Alaska 1972).

The yreazons given for tha2 rule are many, but the nmost
conmpelling 13 that the rule protects a riparian's intereat in his
land by assurdneg hia continuing acceas to the water. Schafer v.
Schnabel, supra.

A state lemislature or court could alter this rule if it
chose to do 5o, Stevens v. Arnoid, 262 U.S. 266 (1923), but not,
1t aprears, s50 2g to cut off accerection richts of foderal patentres
on their subasquent grantees, Kughes v. ¥ashinpton, 369 1.8, 230
(12€7). +#= to these latter, they vould be entitled to compensatio
This nvplies directly to the sitq}iion concerning the Jureau
wetlands,
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It may be a2r-ued that icomtatic (or rlacial) retound

is suhstantively 30 Cifferent fro» ordinary accrction or
reliction that the zeneral rule shrould not spplr and that Instead
the rule of avulricn =zhould spplv. ¥hen avalsion occurs, that
ia, a sudden zhift of wateras from the old channel to a rew or
& sudden withitrawal of a lake or sea, tia toundary does not
chanpe tut rather reraing vhere 1t wan rrior to ¢he change in the
tody of water, State of Artarsas v. ftate of Tennesgee, 285 1.5,
at 173. And ses: ShendlY v, TZChaun, 3946 724 F0T,F1IE (9¢h Cir.
1966). Haynor v. Jiboff, a alzska 220, 233 (1227).

Yhera, 83 in the Junscau vetlands, the nex land anpears
to have teen (and continues to be) forued *y a conbtination of
alluvial accretion and isostatic rehound, 1t vould be Aifficnlt,
probably irpossitle, to carry this arcument., %We would prohetly
have to prove tpat the ney lands were previocusly tidelands, that
they rose throvrh stares durinr e particular neriod, and that they
Were not forred Yy sceretion, that they can re identified vith zore
certainty as= aqa'nst the nronerty ovncr 3 oririnal landz, Jefferis
v. East Omaha Lend Co., 13k U.%. (3% L. ed. at 878) (T&99),
Fver: this would rot nnccsaaril} euf”icc. ¥Ye uould heave to convinee
courts whieh plainlv favor the law of accrption, Hurhes v.
washington, 562 1,3, 290 (1267); Schafer v. Setnabiel, 4 P, 24
62 (ﬂlask 1072), that our rule vwould Ge ctfnr. b ¢ su«pect that
the Intermiztvre of accretion and 1sosthtic retound on the Janeau
vetlaends 18 teo rreat to carry this tarden, vnt pernaps the
Cepartrment of Hatural YHesources oan nrovidn ‘nformntion te the
cont.rary--at lemsst as to sone zitea vwhere alluvia1 depositn are
absent or tco alirht to have lﬁ*n significant in the formation of
rew lands.  Zven then, houevar, the courtz nay well <decide to
apply aceretlon rulsa to izostatle relhound,

acereted (or rebound) lands iF the state, as an lnterveninw
rrantee-grantor, chooses to do so. See, e.r., "urhes v. ¥Washington,
supra,’ ¥e could do thisz by specific2llv dzlincating the Yands
cenveyed Ly the state as stopring at trhe hish water mark, reserving
in the state any and all rirhts to accrcted lards and lpﬂdg formnadg
Ly 4sosiatic rebound., The Mirsctor of tre NMvision of Lands has
this power now, AT AR, 05, 0EC, Pecasiae thie lar of ccre»*nq 13
penerally sourd as pghlic nolicy, 1t »ould rrekatly te foprundent

to do this rg a rlanket pollicy. On the cther hand, » ,olicy for
consulting with officiala of the Denertment cof ¥ich and Game and

of lceel povernrents on particular frets =o thna% arecan of sirmif-
fcance would re retained on AR cane-by-sease taale would anpear to

Le proper ang sound.

// On the other hand, we =ay cut off a riparien's risht (o
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In a related natter, 1t would appear that the lands
formad by the urlift attendant o the Tood ¥Friday earthquaxe
are state lencda., Fleinly no accretion ocecurret. The chanrce
was sudden and discernible. Tiolosieal muccoacion on the new
lands could make bvoundary detarminations difficult, btut that
srould not affect the loaw which shnuld bte apnlied., See, e.g.,
State of Tennessece v. State of Arkansas, 24f U.3. 158 (1917).
Conversely, the state did not acauire title to lands that bdecare
subrierged as a regult of the earthquakes.

Accordinsly, rather then the three-point proposal
surrested in your menmorandur, we would sumsrest an interasency
prorra fopr identifyine arecas of interest or concern and for
acquiring aecretion arnd rebound rirhts vhere we do not have
titie and retaining (reserving) those rirhts where we Jdo have
title.

Your nNepartnent and the Tepartnents of atural Fesources
and of Yirhuways would bte the lorsieal participarts. The interest
of TNR is gelf-cvident., MYighwaya srould be involved tecruse it
13 routinely involved in property acquisiticn near tidelands.

If 1t acquires landa so as to cut off the adfscent owner from the
tidelands with the state then kecoming the adlacent owner, the
atote~-and not the forserly adleacent owner-~-tlien possesasces the
rirhts to accereted and redound lands., PZighwrny location will be
eritical, therefore, in any progra= designed to acquire those
rights.

¥e sugmrest that a meeting be arranrzed to dlascuss this
further,
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