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I have attached for your information a memorandum dated September 27,
1971, from Assistant Attorney General

Robert
L. Hartig, s t onpexy
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This memorandum outlines the position of the State of Alaska concerningtitle of navigable waters within the boundaries of the State. Title and
Plans supervisors and appraisal supervisors and personnel should be given
the opportunity to study it.
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cc: Charles S. Matlock, Deputy Commissioner of HighwaysJim Peterson, Asst. Attorney General

DC/k£
|

Retum



MEMORANDUM Sicte
c

32

FROM:

‘ ;

nO E9
9, 2

. Sn
e
_

a
£2

\
w
w

5

| oh ( !
!

Jay Bergstrand ys
|

Wy
Habitat — fy
De

+ .
wfpartment of Fish and G pare September 27, 1971

Robert L. Hartir
Assistant sete MLE SUBJECT: Ownership of the navigable

waters and seabeds in Alaska

In the past, numerous requests for opinions have been made to this
office from State agencies concerning the ownership of navigable
waters and the submerged lands beneath them where these lands and
waters occur within the State.
The basic rule concerning the ownership of lands beneath navigable
waters was handed down many years ago by the Supreme Court in the
case entitled i#iartin v. Lessees, Wadell, 10 L. Ed. 997 (1842). The
court applied the doctrine tiiat the orizinal states were the owners
of the land under their navigable waters.

For when the revolution took place, the people
of each state became themselves sovereign; and
in that cnaracter hold the absolute right to
all their navigable waters and the soils under
them for their own common use, subject only to
the rignts since surrendered by the Constitutionto the General Government.

Shortly after that doctrine was pronounced by the Supreme Court,
it pronounced yet anotner doctrine in the case of Pollard v. Hagan,
11 L. Ed. 565 (1845), that the navizable waters, and the soils
‘under such waters, were not granted by the Constitution to the
United States but were reserved to tne states respectively. This
decision nas become known as the doctrine which requires that land
under navigable waters in acquired territory, while such territory4s under the sole dominion and control of the u.iteu States, aiheld for the ultimate benefit of future states.

In accordance with that doctrine, the United States traditionally
refrains from making disposals of such lands save in exceptional
circumstances wnen impelled to particular disposals by some
international duty or public extrinsency. ‘hat policy has also
been commented upon in Shively v. Bow lpy.s

152 U.S. 1 (18594) and
United Svates v. Holt Stetc vank,2/7)U.S. Ay (1925).
According, to the authorities, then, during the period of time
from the date of purcnase in 1867 until statehood, the United
States of America neld tne territory of Alaska and the navigable
Waters and lands under them, in trust for the future state, or
states, that would be carved from the territory of Alaska.
the moment the State of Alaska entered the Union (July 7, 1959),°
the ownership of the lands beneatn those navipable waters and
the waLers themselves vested in the State of Alaska.
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The question concerning whether the United States may dispose of
lands and waters otherwise held in trust for future states has
been settled. MTnat question also has been answered many times
by the Supreme Court. In Holt State Bank, supra, for example,
as well as in the earlier case of Shively v. Bowlby, supra, the
court said:

The United States earlier adopted and constantly
had adhered to the policy of reearding lands under
navigable waters in acquired territory, while under
its scle doninion, nas held for tiie ultimate henefit
of future states, and so far has refrained from making
any disposals thereof, save in exceptional circum-
stances when impelled to particular disposals by
some international duty or public extrinrency. It
follows from this that disposals by the United States
during, the territorial period are not likely to be
"inferred", and are not regarded as intended unless
the intention was "definitely declared" or otherwise
made very plain. [page 468.]

—

The State of Alaska obviously takes the position that disposals of
lands and waters during the territorial period must be definitely
declared or otherwise made very plain. Failure to meet that test
means that the waters and lands beneath, formerly held in trust,
pass to the State upon its admission to the Union. It must be
absolutely understood that the ownership of any particular bodyof water or the lands beneath any narticular body of water, must
be determined only after u very careful and close analysis of
all the factors surrounding any particular piece of property.
However, a few general comments mimht be made with reference tothe status of public lands in Alaska and other lands held: forvarious purposes by tne Federal Government such as reservations,
wsiidlife refuges, military installations and isi:crc. reserves...

First, as to the lands classified as vacant, unappropriated,
unreserved, public lands, the navigable waters which may occur
in those areas and the lands beneath them, immediately vested
in ownership in the State of Alaska at the moment of statehood
as an incident of the State's sovereifnty. It is the State's
position that tie’ navigable waters and the lands beneath them
occurring witnin the boundaries of the State of Alaska, belongto the State, are not part of the 103,000,000 acres tnat tne
State is entitled to select under the Statehood Act.

In other words, the lands which we acqutre as an incident of
our sovercignty, are lands In addition to the selectable lands
under the Statehood &ct. a simple example will illustrate the
point. ‘tne Yukon aAlver, which is clearly a naviyable body of
water, and tne land veneatn the Yukon iver, belongs to the
State of Alaska since tne moment of statehood and necd not be
selected by tne State in order toacquire It. Furthermore, the
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State should, in every case where it selects lands and those
lands contain bodies of water witnin the boundaries of the
Selection, subtract the amount of land lying under navigablewaters from the total selected. ‘Thus, 1t is apparent that the
State vill ultimately own a Great deal more land than 103,000,000
acres.

The status of land beneath the navigable waters contained within.
the boundaries of reservations by tiie United States for the
benefit of Indians during territorial days is mostly settled.
Tne courts have censistently held that those reservations include.
tne land and water Secause normally tne lana and water are vitally
important to tne Indian trives who utilize such reservations. 1/.
The courts have applied the doctrine of Shively v. Bowlby- which
requires, as noted above, that the disposal be made very plain, “in
such a way as to be very liberally construed in favor of finding.
a valid reservation." ‘Tne courts consistently allow evidence
regardless of the language of tne disposal that on the facts, there
4s a need for the use of the land and water, andbased upon a
Showing of that need, the courts thereupon infer that Congress
intended to withhold the lands and water from the future statesthat were finally created from the particular territory.-
The ownership of the navigable waters and tne lands beneath them
is absolutely vested in the state in fee. However, that ownership
4s always subject to a public easement over the navigable waters
themselves for use in trade and commerce by the public.
The United States, because of its supervening constitutional power
of regulation over Commerce, retains control over the waters to.
the extent they are used as highways for trade and commerce.-:2/
The questions concerning the criteria and the lesal standards
applicavle for determination of navirability are not completery
tied down at every corner. The general rule is, however, well
settled:

Those rivers must be resarded as public
navigable rivers in law which are navi-
gable in fact. And they are naviyable
in fact when they are used, or are sus-
ceptible of being used in their ordinary

1/ See for example: Ilimes_v.GrimesPackinreCo., 337 U.S.-86 (1949);~ Alaska Pacific
righeries. «

VeUnited
!States,248 U.S. 78 (1918);

Hoore v. United Status, Io?Fad760 (1y46) cert. denied, 330
U.S. 627;liecman v.ae sateen, 119 F. 83 (1902)3Alaska Gold
Hecovery v. NorthernWoki. Co., 7 Alaska 386 (i926).

32/ The Daniel BaTl,19 Law Ed. 997 (1842)
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condition as highways for commerce over
which trade and travel are or may be
conducted in the customary modes of trade
-and travel on waters. 3/

Each stream, lake bed, or swamp area must be examined and
considered with reference to its own peculiar characteristics,
and no general rule can be applied to all lakes or stream beds
in Alaska.

Recently, however, Chier Engineer Frederick J. Clark of the U.S.
Army Corns of Engineers repeated the corps position that the 1899
Kiefuse act applies to all navigable water ways. vlark defined ."all navigable water ways" as, “any stream that will float a log."
He stated that it would bea rare exception for a stream not to
come under the provisions of the act. His statement has support
‘in various court decisions, for example, at pare 75 of C.J.S.
Vol. 65, under the heading of “Navigable Waters", it is said:

According to some decisions, streams which
are merely floatable and useful for logging
purposes may be considered to be navigable,
at least for some purposes, even though they
are not navigable in the technical sense of
the common law, but in order to partake of-
navigability a stream must be floatable for
logs in its natural condition at ordinaryrecurring freshets.

It is also a general rule that a particular water course need not
be navigable continuously in order to be navigable for purposes of
applying the ownership test outlined above. ‘That general rule
also stated at 65 C.J.S., page 77 is: ©

That a stream in order to be constituted 1

navigable stream, need not be perineallyso,but may be floated -only. at certain times of
the year, or at certain seasons. The seasons
of navigability, nowever, must occur regularly
and be of sufficient duration to subdserve a
useful public purpose for commercial inter-
course. ‘the same is true of a lake and of
Marsh land wnich is occasionally flooded.
It should also be noted tnat whether or not
a body of water is in fact navissable or
navigable in law constitutes a federal
question. 4/

3/ State of Wisconsin v. Federal Power Commission, 214 F.2d
334 cert. denied, 75 U.S. 124, 99 L. Ed. 698.

4/ Supra, The Daniel Ball, 10 Wall 557.
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A recent decision by the Supreme Court of the United States
entitled State of Utah v. United States, reported in the Environ-
mental Keporter, Vol. 2, p. 1759, whicn decides that the State of
Utah, rather tnan the United States, entitles Utah to the shore-
lanus around the Great Salt Lakes, the decision rests upon a
determination that the lake was navirable at the time Utah was
admitted to the Union. ‘The decision is. important since it
appears to acquire somewhat more restrictive tests as to navi-
gability than cases precediny, it. It is more important evidence
of the position that Alaska can expect the United States to':
assume with regard to waters and lake beds and stream beds in
Alasks. .

. .

,

The United States strongly contested the finding by the Special
Master in that case, that the Great Salt Lake was navigable
at the time of statehood. ‘Ihe court did not accept the proposition
advanced by the United States and found that indeed the Great
Salt Lake was navigable at the time of statehood. Justice Douglas
summarized the opinion of the Supreme Court by saying that:

The Lake was used as a hirhway and thatis the gist of the federal test.
If indeed the federal test is that waters must actually be used
as highways of commerce, then Alaska faces an awesome task. The
court previously held, simply, that the stream must be navigable,
in fact, but not necessarily used by vessels and other commercial
conveyances in order to be subject to ownership by the states.
Again, and most importantly, this uccision is an indication that .Alaska can expect the federal authorities responsible for land
management in Alaska to take a very restrictive view towards the
test of navigability. Tnat is to say, that if the federal govern-—
ment "vigorously" contested tne issue of the navigability of the
Great Salt Lake, then it appears likely they will just as "“vigor-
ously" contest tue navigavility of many lakes ts Adaska, wHiLa
althougn navigabie, nave never been used as highways of commerce
simply because of their remoteness.

Hopefully, the government's attempt to read into the navigability
test a requirement of "actual" navigation has been precluded by an
earlier case’ also arising;in the state of Utah entitled United
States v. Utah, 243 U.S. 04 (1931). ‘there the court held:

The question of the susceptibility (to
use as highways of commerce) in the ordinary
condition of the rivers, ratner than mere
manner or extent of such use, is tne crucial
question. ‘rhe sovernment insiscs that the -

uses of the rivers nave been more of a private
nature tnan a public, commercial sort. But,
assuming, this to be the fact, it cannot he
reyarded as controllini, when the rivers are
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shown to be capable of commercial use. The
extent of actual use of streams, and especially |ofextensive and continued use for commercial .-

purposes may be most versuasive, put where
condition“or exploration and setticement explainthe“intrequency“oryr Lintt of such: use tne sus-
ceptibility to use as 2 uighway of commerce may
still be satisfactorily proved. In Econom
Power and Licht Co. v. U.S., 256 U.S. 113, 122,
123, the court quoted witn approval the statement
dn tne -ionticllo, supra, that the capability of.
use by puolic for purpose of transporation and
commerce affords tne true criterian of the
navigability of a river than the extent and
manner of such use. [Emphasis supplied.]

A more important case, and one which should control in any liti-
gation involving Alaska and its submerged lands, is the case
entitled United States v. Holt Bank, 270 U.S. 49 (1926). That
case, also a Supreme vourt case, pointed out that the lake was
susceptible of being used as a highway for trade and travel if
there had heen a need for trade and travel on the lake. The
facts in that case revealed that early settlers and perhaps
natives in the area had used the lake for some navigation, however,such navigation was indeed limited.
The question has also arisen concerning the lands and water patented
by the Federal Government before and after statehood. As noted
previously,2’ those navigable waters and submerged lands held by
the Federal Gavernment prior to statehood was being held in trust
for the future State of Alaska. It follows, therefore, that any
attempt to grant these lands and waters away prior to statehood
must fail unless such grant clearly falls within the lanruage of
the holding in United Statesv. Holt State Bank, supra. That tis,
unless such transfer was imoelled by some international duty or
public extringency, such transfer would not be effective.

So too, any attempt by the Federal Government to grant away navigable
waters and the submerged lands beneath them following statehood will
also be ineffective as title to such waters and land. has been in the
State since statehood.
In those particular areas arising over the ownership to the waters
and submerged lands by virtue of federal patents under the Homestead
Act, each patent must be examined to determine if any waters and

5/ Pollard v. Harmen, Shively v.
Bowlby.

United States v. Holt_ ‘State
Bank, supra..
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submerged lands beneath them were meant to be included and, secondly,
whether the particular body of water is navigable or was navigable
at the time the Federal Government acquired it. The State has taken
the position, and necessarily so, that where it can be Justified,bodies of water must be classified as navigable.
Recognizing the potential problems over. these lands and waters as
developinnent occurs in the State, we have encouraged the Federal
Government to meet with State officials and to make navigability
determination to the streams and lakes within the State. We have
had no encouragement, however, and it would appear that we must
continually be faced with these problems.
If this office can be of assistance to your department concerning
specific problems in this area which is of vital concern to the
State, please call upon us.

RLH: gs
cc: F. J. Keenan, Director

Division of Lands

Marge McCormick
Division of Aviation


