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SUBJECT: Right of Way by Determination

TO Commissioner
Deputy Commissioner
Division Ileads
District Highway Engineers
Section Ileads, Pre-Construction Division

FROM B, A. Campbell \
Pre-Construction

Engineer 7k

In a recent State Superior Court decision (State v. Stroecker)
Fairbanks Judge Rabinowitz held that the State of Alaska is not entitled
to a 66 foot right of way solely by the fact that a highway was established
over the public domain; in such a case the State is only entitled to claim
the amount of land actually used for highway purposes.

~ The following policy is adopted by the Department of Highways
for guidance on all future projects where determination of existing right
of way by usage is necessary. The Right of Way Section in each district
will determine when right by usage applies. The Design Section in each
district shall then, by the aid of cross-sections and field inspection,
determine a reasonable line denoting the limit of usage across the front
of each property involved, On small property frontages it will usually
be sufficient to have one course denoting this limit. On larger property
frontages it may be necessary to have two or three or perhaps
even more to denote the approximate limit, This limit will generally be
the limit of grading and/or channel control or other drainage control
adjacent to the highway. It will not necessarily be the limit of clear-
ing. After this determination has been made by the Design Section, the
alignment map shall be corrected showing this limit. These maps shall
then be transmitted to the Right of Way Section in the district and will
become the basis for writing descriptions and computations of the areas
of takes and remainders.



August 29, 1979
‘Lrry Wood ;Assistant AttorneyGeneral 1111-310
‘Department of Zaw AAtie3h > a
Fairbanks ~

45261911, ext.266
‘Request for Legal Opinion |,Paul J. Wild armerg Loo:Imterior Regional R/W Agent Vacation of Old F $ »

Pairbanks

"Wehave Feceived fromyour:“officeamemorelativeto7.8.-Inc.'s request for vacation of a portion of the Old Farmers
Loop Road. “=A right of way planwas attached ‘showing a‘portion of an areaacquired byeasement”(copy attached) as -

that area to be vacated~:zathe. other portion, covered by the
game lease,is not shaded,“this portion fronts property
owned by Clyde Andrew Shover. %:The 'intent”‘apparently being”
‘to Yacate the portion“in front“ofShover to Shover, theTenainder to J.B. Inc. ..Cowes the “first question:=to whom”
@oes the vacated Land attach?
‘Please note that the easament has ‘a clause whieh reverts the‘isused/abandoned right of way to the “owner of the fee." oe
‘The owner of the fee has since changed hands. One of the
subsequent owners sold Shovyer his property which borders on
‘the easement -_the ownership ‘of the underlying fea of the --
‘easement area is ostensibly totally J.B. Inc.'s. “Before any‘woves to vacate this area are wade,:I wantan“opinion as to ~
“who gets what,
The second question involves the section of Old Farmers Loop
‘which joins the ahove deseribed easement area to the present
‘alignment of Farmers Loop.A plat ds attached showing this —

= The plat shows a 66 ft, existing right |of Way-
‘During the 60's the State was ‘chaltenged ag to the ‘walidicy~of a 66 £t. Fight of way for Farmers Loop, and lost (State —

of Alaska vs. Fowler). 9-Thereafter we claimed the portion —

Boown in red on the attached plat by preseraiptive right
(ditch to ditch). The question -_what xights, if any, has-ithe Stata to land, claimed by prescriptive xights, ‘which has
‘hat been used due to realignment of the roadway— and, how
does the State diveat itself of such rights,“if any.
Attachmenps: »ag stated
‘pow/AcT/DOB/ame


