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Appeal from a decision of the Nevada State Office, Bureau of Land S
Management, declaring mining claims N MC 297635 and N MC 297643 null and
void ab initio. .

Affirmed.

1. Act of August 27, 1958—Mining Claims: Lands Subject
To-——Richts-of-wWey: Federal Hichwey Act

Mining claims located on lands subject to a valid,
on-going, and pre-existing material site right-of-way
granted to the State of Nevada pursuant to the Feceral
Aid Highway Act, 23 U.S.C. § 317 (1982), are null and
void ab initio.

APPEARANCES: Rhonda L. Cavin, Esq., Las Vegas, Nevada, for appellants.

OPINICN BY ADMINISTRATIVE JUDGE FRAZIER

Russell Avery and Douglas E. Noland have appealed from a decision of
the Nevada State Office, Bureau of Land Manacement (BLM), dated February 20,
1986, declaring the Gem #1 and Gem #9 placer mining claims (N MC 297635

The claims are situated in theand N MC 297643) null and void ab initio.
Sw 1/4 SW 1/4 sec. 29, and the SE 1/4 SE 1/4 sec. 30, T. 28 S., R. 63 E.;

They were located December 20Mcunt Diablo Meridian, Clark County, Nevada.
and 21, 1983, and recorded with BLM on February 9, 1984.

BLM declared the claims null and void ab initio stating:
Records of the Nevada State Office, Bureau of Land Manacement,
shew that these lands are held by the State of Nevada uncer
Highway Material Site Right-of-Way NEV-59097 (December 21,
1962). Lands which are appropriated and transferred to a State ‘

p

highway department as a material site are not open to mineral 7 ficpoo
.

entry or lcecaticn.

RECZIVED R/W
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The record incluces the State right-of-way file, which centains a cccy"a December 21, 1962, BLM decisicn granting material site right-of-way
(Nev—9059097) to the State of Nevaca Department of Transportaticn as a source
of material for use cn Federal Aid Highways. The right-of-way was granted
pursuant to section 317 of the Act of August 27, 1950, 23 U.S.C. § 317 (1982),
and encompasses the SW 1/4 SW 1/4, sec. 29; the Sz 1/4 SE 1/4, sec. 30; and
the NW 1/4 NW 1/4, sec. 32, T. 28 S., R. 63 E., Mcunt Diablo Meridian, Nevada.

Appellants assert on appeal that before locating the claims "we person-
ally checked with the local BLM in Las Vegas and found this arza to be cpenfor the locaticn of mining claims." They ccntend they have expended time and
effort to develcp water rights and have been negotiating with the State of
Nevada Department of Transperaticn for the use of the material site.

- [1] It is weil established that material site rights-of-way created
under the Federal Aid Highway Act, Aucust 27, 1950, 23 U.S.C. § 317 (1982),
effectively withdraw the lands affected fram entry and lecaticn under the
mining law. Raich Memmctt, 61 IBLA 116 (1982); Janes F. Pescorn, 50 IBLA 414
(1980); Sam D. Rawson, 61 I.D. 255 (1953). Accordingly, BLM preperly declared
the claims null and void.

Appellants indicate that the claims in question are crucial to their
mining operation, and that they are in contact with the State and working
towards the mutual use of the site. Hcwever, no rights in these claims cculd
be obtained through any grant or recognition by the Derarmnent of Transporta-~
‘on, as the lands are unavailable for entry under the Federal mining law. It

—SO appears that the State has a continued need for materials frem the site.
In a March 14, 1986, letter to appellant Noland, the State's supervisor for
right-of-way engineering states:

In response to your letter of March 4, 1986, the Department
has made a review of the needs for the above referenced material
site with the following conclusicns. The State of Nevada has an
en going construction project south of Searchlight, Nevada which
is presently utilizing our material site. We have on our project
schecule at least two more projects in the near future. ‘The
uncertainty of federal mcnies makes it impessible to say when the
Nevada Department of Transportation's need for this site would
end.

Althcugh we are sympathetic with your plicht, there is
nething we can co for you in the near future.

Although appellants maintain they checked with BLM before locating the
claims and found the area to be cpen to mineral entry we note that the master
title plat, and serial register paces for T. 28 S., R. 63 E., reflect that
the lands at issue in secs. 29, 30, and 32 were subject to Nev-59097 material
site. Thus, appellants were placed on notice that these lands were not open
to entry.
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Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Intericr, 43 CFR 4.1, the decision appealed
fron is affirmed.

We concurs:

- Pnilip
Chief Acninistrative Judge

As A
TeesGaii M. Frazier

Acministrative Judcae

Horton

Acministra&jve Judge
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Expires 9/30/85 ors. ”-ponyTa: DM's and DSD's

From: LAtt PEN,State Director, Alaska LALMOG
SiSubject: Rights of Mining Claimants on Lands Conveyed to Native

Corporations i C2 Vs. te
ta,

CL4 EN
wma Ayr.Questions have arisen concerning the rights of mining claimants whose

unpatented claims are on land selected by a Native Corporation pursuant %to the Alaska Native Claims Settlement Act (ANCSA), 43 U.S.C. S 1601, et
seq. The answers vary, depending on whether the claimants file an
application for mineral patent or survey within the deadlines set by
ANCSA and the implementing regulations.

Section 22(c) of ANCSA, 43 U.S.C. 1621(c), gave mining claimants five
years from passage of ANCSA to apply for mineral patent to any Land
selected by a Native corporation. If patenc is applied for, the land CHIEF AGENT

1will be excluded from conveyance. Even though the five-year period Pee AUDI
C7

Lec) |
EENhas expired, mining claimants may still have their claims excluded from

THLE ia conveyance if they file for mineral patent or survey prior to the
FLAME i

date of interim conveyance. 43 CFR 2650.3-2(c). *MOTRALALS t

ieASPRAIRALS
Mining claimants who do not file for mineral patent or survey before NZ GTA oMS
the land is conveyed do not lose their claims. All that happens is
that the United States’ interest in the land is conveyed to the Native RELGCATICHUIPROD,7t
corporation. In addition, the claimant will no longer be entitled to a La

a —a i
federal mineral patent. RETURN TO:

FILE
Exactly how mining claimants are to hold and develop their claims in
this new status has not been defined by either the statutes or the
courts. ANCSA, in section 14(g) does state that, “all conveyances made

pursuant to this Act shall be subject to valid existing rights." The
only reported court decision touching on the matter is Alaska Miners



Association v. Andrus, 662 F.2d 577 (9th Cir. 1981). That decision
does not address the rights of mining claimants. Rather, it holds that
lands containing unpatented mining claims may be conveyed under the
provisionsof ANCSA. However, the Feder2) District Court, which was
affirmed by the Ninth Circuit Court of Appeals, did specifically note
that the possessory rights to miuing claims were not altered by the
conveyance of the land to a Nacive corporation. Alaska Miners V.
Andrus, Civ. No. A76<263 (Unpublished Memorandum and Order of October
19, 1979). Varicus Departmental decisions have also noted the
continuing possessory rights of the mining claimants. See, e.g.,
Oregon Poctiand Cement Co., 88 I.D. 760, 771 (1981).

In attempting to respond to individuals who ask what rights an owner of
an unpatented mining claim has on land conveyed to a Native
corporation, we may only say that those rights are undefined. It is
Certain, however, that, once the land is conveyed, the Secretary has no
jurisdiction over the land or any dispute involving the land. The
Secretary also lacks authority to impose restrictions on the Native
corporations.
While this informacion may not be very helpful to the mining claimant,
we should continue to advise claimants to do the same things they have
done in the past, and especially to file an annual affidavit of
assessment work in the local Recorder's Office. They should continue
in this manner until such time as they may be advised by the Native
corporation or the State of Alaska that a different procedure applies.
This merely means that the mining claimants should procect themselves
either by entering into an agreemenct with the Native corporation or
continuing just as they did before.

Although we suggest filing annual affidavits of assessment work in the
Recorder's Office, mining claimancs should be advised thac, since the
mining claims are no longer on Federal land, BLM will not continue to
accepe or to record such documents. The files containing the documents
filed pursuant to 43 U.S.C. 1744 are closed when the land is conveyed.
Therefore, if anyone attempts to file an affidavit of assessment work
er notice of intention to hold after chat time, the BLM will return the
document. Any inadvertent recording made by the BLM

has
no effect and

will not alter the status of the claim.
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