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STATE of Alaska, Appeliant,
¥.

FAIRBANKS LODGE NO. 1392, LOYAL
ORDER OF MOOSE, Appellee.

No. 5294.

Supreme Court of Alaska.

Oct. 2, 1981.

State appealed from stipulated judg-
ment entered by the Superior Court, Fourth
Judicial District, James R. Blair, J., in in-
verse condemnation action. The Supreme
Court held that: (1) plat must be approved
by local government agencies before recor-
dation can implicitly dedicate land to public
use; (2) piat could not be considered “ap-
proved" where it was never admitted to
platting authority; (3) grant of a utility
easement to city does not necessarily imply
a public dedication of streets shown on plat;
(4) plat’s failure to dedicate lands marked
as streets for public use was not a defect in
form that could be cured by statutory pro-
vision curing formal defect in recordation
of a document; and (5) where state conced-
ed that it would have built highway project
in exactly same fashion regardless of plat,
no detrimental] reliance occurred that would
give rise to estoppel, and accordingly no
common-law dedication occurred.

Affirmed.

L Dedication ¢=19(4)
Before recordation of a plat map can

implicitly dedicate land to public use, piat
must be approved by local government
agencies. AS 40.15.030.

2. Dedication = 19(4)

_

Plat could not be considered “ap-
proved” where it was apparently never sub-
mitted to platting authority. AS 40.15.0380;
AS 40.15.100 (Repealed).

See publication Words and Phrases
for other judicial constructions and
definiuions,
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3. Dedication # 19(1)
Grant of utility easement to city does

not necessarily imply a public dedication of
streets shown on plat since streets may
remain private property. AS 40.15.030.

4. Dedication @19(})
Plat’s failure to dedicate land marked

as streets for public use was not a defect in
form that could be cured by statutory pro-
vision curing formal defects in recordation
of a document. AS 34.25.03Qa).

5. Dedication #31
Common-law dedication . takes place

when offer to dedicate is accepted.

6. Dedication 15
A court can find an intention to dedi-

cate land based upon objective facts in spite
of testimony as to subjective intent to con-
trary.

7. Dedication =35(1), 37
“Acceptance” of dedication may occur

through a formal official action or by public
use consistent with offer of dedication or by
substantial reliance on offer of dedication
that would create an estoppel.

See publication Words and Phrases
for other judicia) constructions and
definitions. :

8. Dedication
Where State conceded that it would

have built highway project in exactly same
fashion regardless of plat allegedly dedicat-
ing subject property to public use, no detri-
mental reliance occurred that would give
rise to estoppel, and accordingly no com-
mon-law dedication occurred.

William R. Satterberg, Jr.. Asst. Atty.
Gen. Fairbanks and Wilson L. Condon,
Atty. Gen., Juneau, for appellant.
Doris Loennig, Fairbanks, for appellee.

Before RABINOWITZ, C. J., and CON-
NOR, BURKE, MATTHEWS and COMP-
TON, JJ.
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OPINION
PER CURIAM.
Fairbanks Lodge No. 1292, Loyal Order

of the Moose {Lodgel, brought an action for
inverse canemnation arainst the state Lo
renaver campensation for a parcel af land
located in Tract A ef Lhe original Fairbanks
townsite used by the stale in a 1974 high-
way project, The sisce claimed that the
land in question had been dedicated to pul+
lic use in 1957 by two plat maps recorded in
November of that veor, and thus na com-
pensation needed to be poid. The Lodge
moved for partial summary judgment on
the issue of the legal effect of one of those
plais. The molien was gratted, leading to
the entry of a stipulated Judgment apaingt
the state, whieh reserved ibs right to appeal
the court's ruling, This appeal followed.
The Lodge's predecessor in interest to

Tract A was Independent Lumber, tne
Charles Ellis, president of Independent
Luntbher in 1957, testified that he and Lwo
elher Fairbanks entrepreneurs pinnned lo
subdivide the trast inte building lots, The
developers were unuble to obtain financing,
however, and a6 a result the plan was aban-
doned a yveor later.
Before the plan was dropped, two plat

maps were [ied with the Fairrharks District
Recorder's Office concerning Tract A and
an adjacent block of land alsa owned by
Independent Lumber. One of these, Decu-
Tadnt Mo. 176265, is a map of Tract A and
the adjacent block, which divides Tract A
and the biock into lots and shows the ieca-
tian of proposed streets. A boxed caption
in the Jawer right hand comer of the docu-
Tent states “Subdivision of a Portien—
Tract A.” Above this box is whral purports
to be a grast to the City of Fairbanks of an
esaerent for sewer lines on “that portion of
Tract shewn on this plat as being

L. The second slat map filed with che recerder’s
office was Document No. 1TBZa7. Ik is a mop
of the blerks adjacent to Trac, 4, which shows
Planned lots and streets. The bowed caption
satet, "RESLUBOMVISION LOTS 9, 10, 11 & 12.
Bik. 207 and Tract A Lot 27, Blk, 0, FRO}
POSED DEDICATION OF EIGHTH AVESLE
AND EXTENSION OF TENTH AVENUE”
DPotument So. 76257 bears a formal stalement

Part of the streets and rights-of-way of this
proposed subdivision of a portion of Tract
A" I

When preparing for its highway project,
the stnte look various portions of the
Lodge's property, The state compensated
Lhe Locre for al] bu those portions marked
as alreets in Tract A on Decumeni No.
176266, The ssate claims that the recortia-
tion of the plot dedicated that land to pub-
lic use. The Loxipe contends that the land
wes mot in fact dedicated to public use and
the Lodge is therefore entitled 49 compen-
sation for the taking by the sete

The state argues that the dedication is

implicit fram the recordation of Lhe plat
maps and that furnmal defects in the record-
ed decuments do not affect the validity of
the dedication, Ser AS 3425.03Q0a). The
state further argues thal the plats have
been retarded for more than twenty years
and if weuld be inequitable to deny that
they created nghis in Lhe stale.

[1] The Lodge responds that before the
recordation of a plat map can implicitly
dedieate land to public uae the plat must be

approved by focai povernment agencies.
AS 40.15.0980 provides:
When an area is subdivided and a plat aff
the subdivision fe aporaved and recorded,
all streets, alleys, thoraughfares, parks
aad ether public areas shown on the plat
are deemed to have been dedicated ta
public use [Emohasis added]

Decurment No, 176266 was never approved
by the Fairbanks Planning and Zaning
Commission or by the Fairbanks City Coun-
cil.

[2.3] The Lodge next urges that the
plat cannot he “considered appreved” under
AS 40,15 1007 because it was apparentiy

ef dedieaued signed by the Chaicnan of the
Board of Independent Lumber, and indicates
approval ty the Fairbanks Planning ang 2oning
tonumissian ang the Fairhanks Ciy Council

2 The secien prsded:
The platung authority shall approve or dis

approve the plat of subdmsion or dedicaion
within SO days afeer lo cs filed, or shall return
the plat to the appheant for modifieadon or
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fever even submitted to the platting au-
thority. The Lodge aiso argues that the
grant to the city in Document No. 176266 of
a utility easement does not necessarily im-
ply a public dedication of the streets shown
on the plat because the streets could remain
private property. Consistent with this, the
city was specifically granted a right-of-way
to enter the property to maintain the utili-
ties. We agree with this and we therefore
find meritless the state’s argument that the
grant of a utility easement would be mean-
ingless without a dedication of the streets
for public use.

[4] Finally, the Lodge argues that the
statutory provision curing formal defects in
the recordation of a document cannot
change the document's substantive effect.
AS 34.25.030(a) provides:
A deed, contract, lease, power of attor-
ney, mortgage or other instrument for
the conveyance of real property or an
interest in real property, or pertaining to
a right, title or interest in real property,
heretofore or hereafter signed and deliv-
ered by a person in good faith, as grantor,
lessor, mortgagor, or maker, is validated
and is sufficient inlaw for the purpose
for which the instrument was executed
and delivered, although the instrument is
otherwise defective as ‘to form, if no suit
is filed in a court of record in the judicial
district in which the property is located
within 10 years from the date of the
instrument to have the instrument set
aside, altered, changed or reformed.

We agree with the Lodge that the piat’s
failure to dedicate the lands marked as
streets for public use is not a defect in form
that could be cured by this section.

correction within 60 days from the date of
filing. If the platting authority does not ap-
prove, disapprove or return the plat to the
applicant, the plat is considered approved
and a certificate of approval shall be issued
by the platting authority on demand. The
applicant for plat approval may consent to
the extension of the period for action by
authority. The reason for disapproval of a
plat shall be stated upon the records of the
platting authority.

AS 40.15.100 (repealed by ch. 118, § 1, SLA
1972) (emphasis added).
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We conclude that Document No. 176266 is
insufficient to constitute a dedication of the
lands marked as streets. This result is not
changed by any curative statutes. Re-
pealed AS 40.15.100, which was in effect at
the time the plat map was fiied and which
is relied upon by the state, cannot be used
to validate a plat that was not submitted to
the platting authority. Furthermore, AS
34.25.080(a) only cures defects in form and
not omissions in content and thus the sec-
tion is irrelevant to this action.

[5-8] The state also argues that by op-
eration of the common law the streets
shown on the plats became dedicated public
streets “by virtue of public acceptance of
the dedication.” Common law dedication
takes place when an offer to dedicate is

accepted. See, e. g., Miller v. Fowle,92
Cal.App.2d 409, 206 P.2d 1106 (1949); City
of Santa Clara v. Ivanovich, 47 Cal.App.2d
502, 118 P.2d 303, 307 (1941); Watson v.

City of Albuquerque, 76 N.M. 566, 417 P.2d
54 (1966); Hendrickson v. City of Astoria,
127 Or. 1, 270 P. 924 (1928); City of Spo-
kane v. Catholic Bishop of Spokane, 33
Wash2d 496, 206 P.2d 277 (1949). Here,
assuming arguendo that filing the plat may
stand as an offer to dedicate the streets
shown on the plat,? there was no showing
that the offer was ever accepted. Accept-
ance, in this context may occur through a
formal official action or by public use con-
sistent with the offer of dedication or by
substantial reliance on the offer of dedica-
tion that would create an estoppel. Litvak
v. Sunderland, 143 Colo. 347, 353 P.2d 381

(1960); City of Carlsbad v. Neal, 56 N.M.
465, 245 P.2d 384 (1952); Tinaglia v. Ittzes,
257 N.W.2d 724 (S.D.1977). In the present

3. Charles Ellis. president of Independent Lum-
ber, testified that the company’s intent to dedi-
cate land for streets was, like the entire subdi-
vision plan, conditioned on obtaining financing
for a development project, which did not occur.
A court can, however, find an intention to dedi-
cate land based upon objective facts in spite of
testimony as to a subjective intent to the con-
trary. Seee. g. Tinaglia v. letzes, 257 N.W.2d
724 (S.D.1977); 6 R. Powell, The Law of Real
Property § 935 at 368-69 (Rohan rev.ed. 1977).
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ease there was nothing that could be con-

sidered an act of acceptance. The state
conceded that it would have built the high-
way project in exactly the same fashion
regardless of the plat and thus no detrimen-
tal reliance occurred that would give rise to
an estoppel argument. Accordingly, no
common law dedication occurred.

AFFIRMED.

STATE of Alaska and Alaska Psychiatric
Institute, Petitioners,

v.

Mattie GREEN, Respondent.
No. 5834.

Supreme Court of Alaska.

Oct. 2, 1981.

Suit was brought against State and
State psychiatri¢ institute alleging viola-
tions of the Civil Rights Act of 1871. The
Superior Court, Third Judicial District, Karl
S. Johnstone, J., initially dismissed the com-
plaint but, on reconsideration, reinstated
the complaint, and the State petitioned for
review. The Supreme. Court held that a
suit alleging violations of the Civil Rights
Act of 1871 could not be brought against
the State in state court, as the State was
not a “person” within the meaning of the
Act.

Order reinstating complaint reversed.

Rabinowitz, C. J., dissented and filed
opinion.

Ll. 42 U.S.C. § 1983 (1970) provides:
Every person who, under color of any stat-

ute, ordinance, regulation, custom, or usage,
of any State or Territory, subjects, or causes
to be subjected, any citizen of the United
States of other person within the jurisdiction

Civil Rights 13.7
Suit alieging violations of the Civil

Rights Act of 1871 could not be brought
against the State in State court, as the
State was not a “person” within the mean-
ing of the Act. 42 U.S.C.A. § 1983.

William B. Mellow and John B. Gaguine,
Asst. Attys. Gen., and Wilson L. Condon,
Atty. Gen., Juneau, for petitioners.
Ronald T. West, Anchorage, for respon-

dent.
:

Before RABINOWITZ, C. J., and CON-
NOR, BURKE, MATTHEWS and COMP-
TON, JJ.

OPINION

PER CURIAM.
On May 21, 1981, this court entered an

order granting the state's petition for re-
view and summarily reversing the superior
court’s order reinstating Green’s claim for
relief under 42 U.S.C. § 1983 (1970). In this
opinion we set forth the reasons for our
order,

Green filed suit against the state and the
Alaska Psychiatric Institute (A.P.L.), alleg-
ing violations of 42 U.S.C. § 1983 (1970)!
and of her constitutional rights. The state
and A.P.I. moved to dismiss the complaint
on the ground that neither were a “person”
within the meaning of section 1983. The
motion was granted. Upon Green’s motion
for reconsideration, however, the dismissal
was set aside and the complaint was rein-
stated. The state and A.P.J. then sought
reconsideration of that order, which was
denied. This petition for review followed.
We granted the petition only as to the issue
of whether the superior court erred in rein-
stating Green's section 1983 claim for relief.
We concluded that the United States Su-
preme Court opinion in Quern v. Jordan,

thereof to the deprivation of any rights, privi-
leges, or immunities secured by the Constitu-
tion and laws, shall be liable to the party
injured in an action at law, suit in equity, of
other proper proceeding for redress.


