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The various Statutes, Public Land Orders and Department Orders effecting the
~quisition of rights of way in Alaska are as follows:*

R.8. 2677 (Ad U.S.C. 932)

43 sStat. &46 (A8 U.S.C. 321a) Juae 130, 1332
61 Stact. 418 (48 U.S.C. 321d) July 24, 197
Public Land Order 60) August 10, 1949

Pudlic Land Order 757 October 16, 1551

2665 Amendment 1 July 17, 1952

2665 Amandoent 2 September 15,

Public Land Order 1613 April 7,

Public Law 86-70 (Omnibus Act) June 25, 1959

1. R.8. 2477, grents rights of way for the construction of highways over
public lands not reserved for public uses. The grant becomes effective upon the
establishmeat of the highway in eccordance with State or other applicable laws.

The statute does not specify any width for rights of way so established and unless
nspe or definite locations showing the widths of the right ef way asppropristed are
filed and recorded in the proper recording dietrict or Buresu of Land Management
lend office, the width would be limited, as against subsequent valfid claims, to that
recognized by the Courts, which 1s 66 feet or 33 feet on each side of the center
line {in the Territery of Alasks. Preeumedly, this is based on common usage or suf-
ficient width, the only actual suthoricy fer such widths exieting {n the Alasks
st2tutes, for section line righte of vay.

In comnection with this suthority, then, the mere filing of a plat as pre-
scribed above, would be an appropriation of the right of way indicated thereon,
witheut any further ection en the part of the State. DPesting of notice of right
of way width vhen survey stakes are set would have same effect.

2. The Act of June 30, 1932, suthorises the construction of roads sad high-
ways over the vacant and unappropriated pubdlic lande under the jurisdictioun of
the Department of ths Interior. Thise statute like R.S8. 2477, does not specify
the width of the right of way which may be estsblished thereunder, Therefore,
unless maps were filed in the proper land offices, as contemplated dy the 1932
Act, shewing the width of the right of way apprepriated, the right of way would
alec be limited to 66 feet or 33 feet on each side of the center line of the roed
or highway, as againet valid claims or entry imitiated subsequent to this Act but
prior to Public Land Order No. 601 of August 10, 1949.
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The Act of July 246, 1947 (61 Stat. 418, 48 U.S.C. 321d), ameanded the Act of
June 30, 1932, by adding the reservation for righte of way over 'lends taken up,
entered or located" after July 24, 1947. Since this Act did not specify widths,
it remained, in that respect, similar to R.5. 2477. Fowever, a right of way of

dth could be scquired over such lands by merely setting it by some sort of
notice, either constructive or sctusl insofar as newv roads are concernad, and
sf{nce {t did oot limit the reservation to new reeds only, there could be no doubt
that {t effects subsequent settleaments on existing roads. Until the prowulgation of
the first Public Land Orxder setting right ef way widths for existing roade, com-
pensation was required for all crops and improvemeats located within new taekings.

3. On August 10, 1949, the Secretary promulgated the first of several Public
Land Otrders, Bo. 601, providing for the withdrgwal from all forms of settlement,
the following strips of land in Alaska:

300 feet on each side of the center line of the Alaska Righway;

150 feet on each side of the center line of all other through roads
(named therein);

100 feet on each side of the center line of all feeder roads (nawed
therein);

50 feet on each side of the center line of all local roads

This Order does not, by its language, purport to establish highway rights
of way as such, but {s a mere withdrawal of lands along the enumsrated existing
highways and classes of highwey. There doas not sppear to be any intent to es-
teblish any future rights of way in this Orxder.

Since this Order was promulgated subsequent to the Act of 1947, there is
some Question as to its effact on lands previously settled but subject to the
Act, There can be no doubt that lands settled prior to the Act could not be
effected by the Order since it also states, "Subject to valid existing rights and
to existing surveys. . ."

The cases all hold that once a claim 1s made for public lands under the law,
the claim acte as & segregations of that lend from the public domain for the
benefit of the claimant (entryman) and there can be made no order subesequent to
that claim, effecting any rights the entrymsan may have. Therefore, a withdrawal
order promilgated subsequent to sn entry, is invalid as against that entry. 1In
connection with this point what then is the effect of this Order and subsequent
orders om lands settled afcer the Act of 1947 but prior to the Orderx?

The Act of 1947 does not set out any procedure by which a specific amount of
land may be acquired for the purposes set forth in the Act. There is no require-
ment for giving notice to the interested party of the amount being taken nor 1is
there set out any other requirement. Since, then, there ie no form of notice, the'
entryman had no way of determining which land on an existing road he could utilize
for his own purposes prier to this Order. Many built improvements or planted
crops within & few feet of the highway shoulders. Appareatly, the greater majority
of these remained outside the 33 foot line, but inside the areas described in
Public Land Order 601,
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It is this writer's opinion that the public land orders do net effect lands
subject to the Act of 1947, and settled prior to the orders on the greunds that
it would be unconstituticunsl as being "ex post facto”" in nature. MNow, then, the
only situatiens with which we should be concernad are those where the leands along
existing roads (at time of the erders) are settled wbuqucnt to their promulgatory
dates.

Now we are left with one more important phase of this genseral situation:
Whaet effect would the orders have on the rights of s party who constructs in-
provements or plants crops within the designated right of way after the date of
the order when his land is subject to the 1347 Act? All along I have been assert-
ing that the orders were constructive notice to all interested parties tbat the
lands encompassed by the orders, ware being thereafter utilized for highway rights
of way. Hewever, Public Land Order 601, is ewpreesly limited to withdrawal of
public lands (unsettled, unreserved) abutting on the then existing center lines
in the widths according to the classification denoted for each no reference being
made to the 1947 Act. 1t i{s therefore, not apparently intended to establish a
right of way width for the entire length of each such highway, but merely for the -
public lands which abut such highway. 1It i{s then, my opion that insofar as
those lands entered prior to this Order are concerned, the entryman or homesteader
has every right to compensation when damage results to bhis isprovements or crops
placed within the areas described in P.L.O. 601.

4. Public Land Order 757, October 16, 1951, was sn amendment to Order 601,
to the extent that it revised the list of routes along which 600 foot strips were
withdrawn by adding other routes. Thersfere, it did not chenge anything in Order
601.

5. Departmentsl Order No. 2665, dated October 16, 1951, was promulgated in
contemplation of the two previous Public Land Orders (601 and 757); and 48 U.S.C.
32a.

The purpose of this order is stated as follows:

urd form procedure for t estab hh-tnt ) ri;htt of way or easemvents
over or acress the 5_«_!;11.: lends® of sueh highhweys. Autherity for these
actions 1s contai in Sectien 2 of the Act of June 30, 1932 (47 Stat.
&4L6, 48 U.S.C. 321a)."

The purpoee stated under (a) (1) in the foregoing Sec. 1, above, is» somevhat
confusing. It expressly refera to public highways established or maintained under
the jurisdiction of the Secretary of the Interior, in Alaska. However, does it
aeen that the uniform system will thereafter be mmintained at the stated widths; or
does it mean that the Secretary is utilising the rights of way widths in the orders
wvhere subject to the 1947 Act?
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In the face of the question of constitutionality I camnot justify the theory
that this order would effect prior rights, even where those rights are subject to
the 1947 Act. Therefore, wy opinion {s that it merely is a statement of policy
and unifermity. Since (a) (2) under this section also refers to 'public lands", 1
feel that the intention is definitely to establish future rights of way acreoes
such lends.

This is further evident in the language used in Section 3 of this Order:

(a) A reservation for highway purposes covering the lands embraced
in the through roeds mentioned in Section 2 of this Order was made by
Pudlic Land Order Ro. 601 of August 10, 1940, as amended dy Public Land
Order Bo. 757 of Octobor 16, 1951, t tdor rated c ete
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(b) A right of way or essement for highway purposes covering the lands
embraced iu the feeder roads and the local roads equal in exteant to the
width of such roads as established in Section 2 of this order, is hereby

estgdblipghed for such yoads r_sud acro be publ ds,*

Both (a) and (b), above, make particular note and use the expression 'public
lands." Those words, therefore, indicate that the iatent wes to restrict the
vithdrawal of rights of way lands to public or vacant lands. %o oue would be {n
a better pesition than the secretary to know which lands could validly be effected
by withdrawal orders (601 and 747). The law is well esettled that there can be no
vithdirewal made on lands segregated from the public domain.

Amgndment No. 1 to Order 2065 (July 17, 1952) and Amendment Ne. 2 thereto,
(September 15, 1956), stated no new policy but merely reclaseified all or parte

of specific highways.

6. Pudblic Land Order Ne. 1613 was {ssued on 4pril 7, 1958. This Oxder
(Sec. 1) wvas & revecation of Nos. 601 and 757 {nsofar as the through roads named
in the two prior orders were cencerned. The lands were reclassified from withe-
drawals (reservatious) to sssemsuts, and essements for those roads were estabdblished
at JO0 feat widthg., Sec. 5 of 1613 also uses the term "public lands.”

Those lands embraced i{a Orders 601 and 757 which were on such through roeds were'
to be effered for sale by the Secretary. To this writer's knowledge, this was

never 67.

7.V Pinally, Public Lawv 86-70 (Omnibus Act), of June 25, 1959, by Section
21(4)(7), repealed the Act of 1932 and the Act of 1947 (48 U.8.C. 321a-d),
effective July 1, 1959, Therefore, as of July 1, 1959, it would appear that newly
settled lands not asbutting existing roads, could not be effected by any of the
Ovders. Where lands have been restored by Order 1613 nev settlers on the existing
highweys effected by that Order, would acquire title to the lands over which the
established ¢ ts traverse, but could not interfere with the right of way of
those highways. '
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(a) PYor all lands settled prior to July 24, 1947, the entire portion to be
acquired for the right of way in the case of new or relocated roads, must be
acquired by purchase. Ubere these lands are located on existing reeds and the
right of way is to be widened or adjusted slightly so as to partially or entirely
tnclude sueh existing roed, all acquisitions ocutside the 66 ft right of way must
be purchased,

Accordingly, then, the right of wey width for all roeds exieting prior to the
%Z_‘Ln te lands sbutting thereon and settled prior to that Act, 1is 66 feet
ess the contrary can be shewm.

As to all lands settled prior to the 1947 Act, the above Public Land Orders
have no effect.

(b) PYer all lands subject to the 1947 Act, but settled prior to August
10, 1949, (P.L.0. 601), the right of wey may be obtained by Notice of Utilisatiom /'’
for these portions eutside the 66 foot width, but crops and izprovements thereocan
must be purchased,

Since no vithdrawals were made prior te the Public Land Orders, the entryman
whoee rights predated the Order would be subject to & 66 foot right of way whea
abutting a yead. All others are subject to the withdrasal order, so that right
of wxy widths will be 600 feet, 300 feet, 200 feet and 100 feet depending won
the roed or centerline which existed or was surveyed prior to August 10, 1949,

P.L.O. 757, Octeber 16, 1951, merely changed some right of way widths and
fostituted ne unew changes.

(c) 8iace depertmentsl Orxder 2665, Octodber 16, 1951, d1d oot effect prier
existing righea, 1t teo, left the right of way widths at 66 feet where settled
prior to P.L.0. 601, Por all lands settled subsequent to 2663, the rights of way
are thoee stated 1o that order.

Amendment WMs. 3 te Orxder 2663, Septewber 15, 1956, increased the right of way ,
of seversl reads ocr pextions of roads by redesignating them as "through roads”.
It alse deleted cevtsin reads from that list,

(d) P.L.0. 1613 revoked the withdrawsals eu threugh roads as established by
Noa. 601 and 757. It established & 300 foot essemsnt an those roeds for highway
purposes. There s, therefore, a 300 foet easement on all through roads in Alasks
wvhere such through rosds have been designated by the various Orders.

(e) Tha repoal of the Act of 1947 by the Omuibue Act (Sec. 21(d)(7)) en Nly
1, 1959, has once again restored the public lands to the status enjeyed {n the
other states. The withdraswsls and easements for rights of way, howsver, remain
in effect but do mot have any effect where entiraly new roads are conceraed.
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