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cally reminded them that under the collat-
eral pledge agreement the foreclosure could
go ahead and the savings accounts could be
applied to cure any deficiencies. Alaska
Federal also indicated that if the Hulls con-
sented to application of the proceeds to the
balance due, the foreclosure might be ter-
minated.

The Hulls' response to these repeated
contacts and inquiries by the bank was ab-
solute silence and total inaction. Implicit in
their failure to object is an acquiescence to
the non-judicial foreclosure. The Hulls had
adequate notice of the imminent loss of
their subrogation rights without a specific
warning from Alaska Federal that non-ju-
dicial foreclosure coupled with the applica-
tion of the anti-deficiency statute to the
Robersons would result in such a loss. To
let the Hulls now object to the non-judicial
foreclosure and the loss of their subrogation
rights would prejudice Alaska Federal be-
cause of its reliance on the Huils' inaction.®

The Hulls argue, in defense of their inac-
tion, that once they received notice of the
foreclosure there was little that they could
do. This is not true. They could have paid
the arrearages and the foreclosure sale
would have been halted. AS 34.20.070.
They could have bought the loan from Alas-
ka Federal, or attempted refinancing.
They might have requested that the bank
foreclose judicially. Had the Hulls made a
legitimate attempt to contact Alaska Feder-
al and register an objection to the non-judi-
cial foreclosure, Alaska Federal could not
have reasonably relied on their failure to
object.

Therefore, the trial court was correct in
permitting Alaska Federal to retain the
pledged savings accounts. The summary
judgment order of the superior court is
AFFIRMED.

8. A similar case is Mariners Sav. & Loan Ass'n
v. Neil, 22 Cal.App.3d 232, 99 Cal.Rptr. 238
(1971). In that case the lender was not es-
topped from collecting from the guarantor of
an obligation even though the lender’'s non-ju-
dicial sale of the security had destroyed the
guarantor's subrogation rights. Because the
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Appeal was taken from a judgment of
the Superior Court, Fourth Judicial District,
Fairbanks, James R. Blair, J., providing,
inter alia, that utility could construct power
line on unused section line easement re-
served for highway purposes. The Supreme
Court, Matthews, J., held that: (1) surety
on bond on which primary injunction en-
joining construction of power line was con-
ditioned had standing to appeal decision of
trial court subsequently vacating injunction
and awarding utility damages against land-
owners; however, appeal would not be con-
sidered with respect to award of attorney
fees and costs against landowners, and (2)
utility could properly construct power line
on unused section line easement reserved

for highway purposes.
Affirmed.

1. Appeal and Error ¢=150(6)

Surety on bond, on which preliminary
injunction, initially prohibiting construction
by utility of power hne across landowners'’
property was conditioned, had standing to
appeal decision of trial court vacating in-
junction and granting summary judgment
in favor of utility on count in which land-

guarantor had ample notice of the sale and
couid have preserved ail of his rights by acquir-
ing the note and the trust deed, he could not
claim that the lender was estopped from collec-
ting from him. "He manifested a complete
disinterest in any right of subrogation™ by his
conduct. . 99 Cal.Rptr. at 24].
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owners sought to enjoin utility from build-
ing power line on easement on their proper-
ty, because as surety on bond he was liable
for payment of award of damages caused
by injunction.

2. Appeal and Error <=150(6)
Injunction e=252(7)

Surety on bond on which preliminary
injunction, initially prohibiting construction
by utility of power line across landowners’
property, was conditioned was not liable for
costs and attorney fees awarded utility by
trial court, rather, award of costs and attor-
ney fees ran solely against landowners;
therefore, surety was without standing, and
appeal by surety would not be considered
with respect to award of those sums against
landowners.

3. Electricity s=9(1)
Highways <=88
Utility could properly construct power
line on an unused section line casement
reserved for highway purposes. AS 19.10.-
010.

Michelle V. Minor, Anchorage, for appel-
lants.

Paul A. Barrett, David H. Call, Call,
DeWitt & Barrett, Fairbanks, for appellee.

Before BURKE, CJ., RABINOWITZ,
MATTHEWS and COMPTON, JJ.

OPINION

MATTHEWS, Justice.

The question on the merits in this case is
whether a utility may construct a powerline
on an unused section line easement reserved
for highway purposes under AS 19.10.010.!
The superior court answered this question
in the affirmative. We agree and affirm.

1. AS 19.10.010 provides:

Dedication of land for public highways. A
tract 100 feet wide between each section of
land owned by the state, or acquired from the
state, and a tract four rods wide between all
other sections in the state, is dedicated for
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I

We first address the issue of whether the
appellants have standing to maintain this
appeal. They were named plaintiffs to-
gether with James and Barbara Heider. In
Count | of the complaint all the plaintiffs
as members of the utility claimed that they
had been damaged by the utility’s alleged
unlawful failure to provide information
with respect to the powerline in question.
In Count II the Heiders sought damages
from the utility for the destruction of trees
on the section line easement which crossed
their lots. In Count III the Heiders sought
to enjoin the utility from building the pow-
erline on the easement on their property.
Count IV of the complaint concerned the
operation of an electrical substation near
the property of the appellants. They
claimed that it was a nuisance and sought
its abatement.

The court granted a preliminary injunc-
tion with respect to Count III, pertaining
only to construction of the powerline across
the Heiders’ property. Appellant Fisher
acted as surety on the bond on which the
preliminary injunction was conditioned.
The preliminary injunction was vacated
about a year after it was granted, contem-
poraneously with the court’s grant of sum-
mary judgment in favor of the utility as to
Counts [l and 1II. Subsequently, the court
awarded $14,470 in favor of the utility and
against the Heiders as damages resulting
from the preliminary injunction. The court
also awarded the utility $7,500 in attorney’s
fees and $103.18 in costs against the Heid-
ers with respect to Counts II and III and
ordered entry of judgment pursuant to Civil
Rule 54(b). Apparently Counts 1 and IV
remain to be litigated. The Heiders have
not appealed.

(1] -We hold that Fisher has standing to
appeal the decision of the court below as to
Count 1] since as surcty on the bond he is
liable for payment of the award of damages

use as public highways. The section line is
the center of the dedicated right-of-way. If
the highway is vacated. title to the strip in-
ures to the owner of the tract of which it
formed a part by the onginal survey.
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caused by the injunction. His liability may
be enforced in the instant action by motion;
no independent action is necessary.®? This
monetary interest is sufficient to supply
standing to appeal the decision respecting
Count 1113

(2] However, a different result is re-
quired with respect to the points on appeal
regarding the judgment for costs and attor-
ney’s fees. The award of costs and attor-
ney's fees runs solely against the Heiders.
Fisher is not liable as surety for those sums
because they do not represent damages
caused by the injunction. See 7 J. Moore,
Moore’s Federal Practice ®65.10{1] (2d ed.
1982). Accordingly, we will consider this
appeal with respect to the merits, but not
with respect to the award of attorney's fees
and costs against the Heiders.

11
(3] There are no Alaska cases which
have addressed the question whether a pow-
erline may be constructed on a roadway
easement without obtaining an additional
interest from the owner of the land on
which the easement lies. Cases in other

2. Civil Rule 8i(t) provides:

(N Enforcement Against Sureties. By en.
tering into a bond or undertaking, the surety
submits himself to the junsdiction of the
court and irrevocably appoints the cierk of
court as his agent upon whom any papers
affecting his liability on the bond may he
served. His liability may be enforced on mo-
tion without the necessity of an independent
action. The motion and such notice of the
motion as the court prescribes may be served
on the clerk who shall forthwith mail copies
to the surety if his address is known. Everv
bond or undertaking shall contain the con-
sent and agreement of the surety to the pro-
visions of this subdivision of this rule.

An enforcement motion was made in this
case but was withdrawn by stipulation when
Fisher granted a second deed of trust on his
home to the utility in lieu of a supersedeas
bond.

3. Cases in which sureties have been allowed to
appeal from an adverse judgment against their
principals include: General Insurance Compa-
ny of America v. Deen, 3 Ariz.App. 187, 412
P.2d 869, 870-71 (1966); Jaqua v. Reinhard, 99
Ind.App. 261, 190 N.E. 887, 889 (1934); Vassi-
lopulos v. Fabianoff, 193 Mo.App. 696, 187
S.W. 106, 108-09 (1916). In re Cartwright. 65
Okl. 176, 164 P. 1148, 1149-50 (1916); see also

Jjurisdictions have given at least four differ-
ent answers. In some jurisdictions con-
struction of a powerline which does not
interfere with highway travel is regarded
as a proper incidental subordinate use of a
highway casement. In these jurisdictions
such construction is not regarded as an ad-
ditional burden or servitude on the underly-
ing fee! The reasoning underlying this
position is that electric, and telephone, lines
supply communications and power which
were in an earlier age provided through
messengers and freight wagons traveling
on public highways. So long as the lines
are compatible with road traffic they are
viewed simply as adaptations of traditional
highway uses made because of changing
technology:
The casement acquired by the public in a
highway includes every reasonable means
“for the trunsmission of intelligence, the
conveyance of persons, and the transpor-
tation of commoditics which the advance
of civilization may render suitable for a
highway.
McCullough v. Interstate Power & Light
Co., 163 Wash. 147, 300 P. 165, 166 (1931).%

Rose v. Alaskan Village, Inc.. 412 P.2d 503, 509
(Alaska 1966) (claimant’s attorney in a work-
men’'s compensation case may appeal from an
award of attorney’s tees).

4. United States v. Oklahoma Gas & Elec. Co.,
318 U.S. 206, 209, 63 S.Ct. 534, 535, 87 L.Ed.
716, 719 (1943) (applying Okilahoma law);
Mountain States Tel. & Tel. Co. v. Kellv, 93
Idaho 226, 459 P.2d 349 (1969). Mall v. C& W
Rural Elec. Coop. Ass'n. 168 Kan. 518, 213 P.2d
993, 996 (1950); Hall v. Lea County Elec.
Coop.. 78 N.M. 792, 438 P.2d 632, 635 (1968);
In re Grand River Dam Auth., 484 P.2d 505,
512 13 (1971); Layv v. State Rural Elec. Auth.,
188 S.C. 32, 188 S.E. 368. 370 (S.C.1936);
McCullough v. Interstate Power & Light Co..
163 Wash. 147, 300 P. 165, 166 (1931).

8. See also Lay v. State Rural Elec. Auth., 188
S.C. 32. 188 S.E. 368, 369 (1936); Padgett v.
Arkansas Power and Light Co.. 226 Ark. 409,
290 S.W.2d 426, 429 (1956) ("It is hardly cor-
rect to say that by such new adoptions the
streets are subjected to uses not contemplated
when streets were laid out many vears ago. It
would be more correct to say that present uses
are the progression and modern development
of the same uses and purposes.”).
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Other jurisdictions apply this rule in ur-
ban, but not rural areas.® In the latter a
powerline servitude is regarded as addition-
al to the highway easement.

Elsewhere it is held that there is no addi-
tional servitude where the electricity is used
for a purpose which is itself incidental to
highway travel such as street lighting.”

Still other authorities hold that both in
urban and rural areas powerlines are be-
yond the scope of a highway easement and
constitute an additional servitude.?

AS 19.25.010 provides:

Use of rights-of-way for utilities. A
utility facility may be constructed,
placed, or maintained across, along, over,
under or within a state right-of-way only
in accordance with regulations prescribed
by the department and if authorized by a
written permit issued by the department.

In our view this statute places Alaska
among those states which permit powerline
construction as an incidental and subordi-
nate use of a highway easement. Since the
statute makes no distinction between urban
and rural areas, or between those utilities
which benefit highway travel and those
which do not, and does not call for acquisi-
tion of an additional servitude from the
owner of the fee, it cannot be squared with
any of the other rules mentioned above.

The appellants suggest, however, that
federal rather than state law governs this
issue ? since AS 19.10.010'® was an accept-
ance of an offer by the federal government
to grant an easement.!' This argument

8. Padgett v. Arkansas Power and Light Co., 226
Ark. 409, 290 S.W.2d 426, 428- 29 (1956); An-
derson v. Philadelphia Elec. Co., 2 Pa.D. & C.2d
709 (1954).

7. See, e.g. Gurnsey v. Northern California
Power Co., 160 Cal. 699, 117 P. 906, 908-09
(1911); Potomac Edison Co. v. Routzahn, 192
Md. 449, 65 A.2d 580, 585-86 (1949); see gen-
erally Annot., 58 A.L.R.2d 525, 533-40 (1958).

8. Louisiana Power & Light Co. v. Dileo, 79
So.2d 150, 155 (La.App.1955). Brown v. Ashe-
ville Elec. Light Co., 138 N.C. 533, 51 S.E. 62,
65 (1905); see generally Annot., 58 A.L.R.2d
525, 54345 (1958).

9. Appellants do not, however, cite applicable
authority indicating that federai law would
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fails, however, because “a conveyance by
the United States of land which it owns . . .
is to be construed, in the absence of any
contrary indication of intention, according
to the law of the State where the land lies.”
United States v. Okiahoma Gas & Electric
Co., 318 U.S. 206, 209-10, 63 S.Ct. 534, 536,
87 L.Ed. 716, 720 (1943) (footnote omitted).
Here we have been cited to no evidence
indicating that this general rule should not
be applicable.

The fact that the section line easement
was not actually used for highway purposes
does not dictate a different result. Since a
highway could be built, a powerline, which
is a subordinate and less intrusive use, may
be. “The rule is, that the use of an ease-
ment in lands cannot be extended or made
greater than the terms of the reservation
authorizes, but it may be less.” Stegman v.
City of Fort Thomas, 273 Ky. 309, 116
S.W.2d 649, 651 (1938); see also In re Grand
River Dam Authority, 484 P.2d 505, 510
(Okl.1971) (powerline constructed in part on
undeveloped easement). Further, a regula-
tion promulgated under AS 19.25.010 pro-
vides that utility use of an unused section-
line right-of-way is permissible even with-
out a permit [rom the state.

Utility permits are required only for
section-line rights-of-way presently used
or proposed for use by the department.
A person seeking to install a utility facili-
ty within a section-line right-of-way shall
check with the department to determine
whether the department presently uses or
proposes to use the affected portion of
the section-line right-of-way.

reach a different resuit. We note that tele-
phone lines were held to be an acceptable inci-
dental use to a highway easement granted by
the federal government in Mountain States Tel.
& Tel. Co. v. Kelly, 93 Idaho 226, 459 P.2d 349
(1969).

10. See note | supra.

11. The offer was expressed in 43 U.S.C. § 932
(1964) (repealed 1976) which provided:

The right of way for the construction of
highways over public lands, not reserved for
public uses, is hereby granted.

See generally Girves v. Kenai Peninsula Bor-
ough, 536 P.2d 1221, 1226 (Alaska 1975).
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Clle ns. B34 P2d 131 {Alaska App. 1963}

17 AAC 15031} {emphusis added). No
suggedtion has boen made that this regula-
tion 1 invalnl.

For these ressons the judgment is AF-
FIRMED.

CONNOR, 1., net participating.

Michael Lee CARMAN. Appeliant,
¥
STATE of Alaska, Appelles.
No. 550

Court of Appeals of Alaska,
Jan 28, 1383

On remand frem ithe Supreme Court,
804 P.2d 1076, defendant way convielud in
the Supericr Court, Fourth Judicial Disteiet,
Fairbanks, Jay Hodmes, J. of [irsl-degree
murder and he appeaied. The Court of
Appeals, Singicton, J., held that: (1) trial
court’s instructions on felonv-murder were
proper; [2) defendant could be convicted as
an aider and zbellor even though indicted
as a principal; (3] indictment was duplici-
tous; {4) defendant was not prejudiced by
duptieity: {5) defendant could be held liable
for felony-murder of robbery vietim even
thaugh he did not personally intend Che
victim's death; (8} teslimony which defend-
ant gave at Lirsl ial was properly admit-
ted at second trinl; und (7Y sentence was
not excessive,

Alfirmed.

1. Criminzl Law 4=1043(2)

On appeui, deiendant cannot attack the
propriety of an instruction, whether given
or refused, unless he specifically objected to
the instruction 1n the lower court. BRules
Crim.Proc., Rule 30{a),

2. Criminal Law —g10

Trial court is not obliguted to give an
erronecus instruction proffored by 2 party
but, if Lhe erroneous instruclion aberts the
court to an issue not adequalely covered,
thers may be a duly Lo pive further instruc-
tions. '

3. Homicide <=29

If jury found that defendant aided and
phatted his accomplice and planoed armed
robbery of the wietim, it could have found
defendant puifty of felonv-murder as a re-
suit of the shooting of the victim,

4. Homicide <=235

Evidenes was sulfficieni to sustain de-
fendznt’s conviction for murder on a theory
al felony-murder in that he aided and abet-
ted his aceomplice in a planncd armed mb-
bery of vielim which cuiminated in the vie-
tim being ahoL

5. Statutes =225

Ohio rule holding accomplices guilty of
{elony-murder if their acvomplice had the
intent ta kil antedates the adoption of the
Ohio felony-murder stalute az the Alaska
felony-murder statute and thus was adopl-
ed with the statute,

§. Homicide =25

Accomplice who participates in the
planning «f artmed robbory may be held
liable for fefony-murder of the robbery vie-
tim even though he did not personally in-
tend the victim's death, A5 11.15010 { Re-
pealed)

7. Hemicide +=340{1}

Any erpor in instruction which permit-
ted jury Lo conviet defendant as an aider
and abeltor of felosy-morder without fiad-
ing that he could have foreseen the victim's

‘death at the time that he aided and abelled

the robhery was harmbess beyend a reasona-
ble doubt where the jury was not expreasiy
instructed that defendant could be held re-
sponsible for an unforeseeable homicide by
an accomplice and was told that defendant
waa required to have intended the victim's
death and that he could not be convicted of

.either armed robbery or murder merely be-
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Highways and Ferries

§ 19.25.010 ATASKs STATUTES § 19.25.020

Revisor's mobos. — Renrgonized in
1088 0 wiphabetize the defined terma.

Chapter 25. Protection and Use of State Highways
and Roads.

Article L

1. Utilities in Highways (3% 1825010 — 19.25.020)

2. Ootdoor Advertiaing (45 1225080 — 1825180
8. Encrouchments Tn Highways ($§ 10.25.300 — 19.25.250

Article 1. Utilities in Hiphways,

Bection Sectzon
il Use of rights-ofway for utilibes 40, Relocation of uwtilities ingident to
highway projects

Bee. 19.25010. Use of rights-of-way for utilitiea. A utility facil-
ity may be constructed, placed, or maintained across, zlong, over,
under. or within a state right-of-way oniy in accordance with regula-
titms adopted by the departmeni and if authorized by a written permit
issued by the department. {(§ 8 art VII title Ii eb 152 SLA 1957; am
€ 3 ch 106 SLA 1977

NOTFER TO DECISIONS

A utility muy gonstruet o gowoerline
on AN unuged secton ling cusement re-
servetl for highway purposea uynder AS
12.10.¢40. Fisher v Goldon Yalley Elec,
Azg'n, Bup, Ct. Op. No 2608 (File Ma.
audal, 658 P24 12T Mass).

This gection places Alaske among those
atates which perout powerline consiruce
tion by 2 utitity as an ingidental aod sub.
ordinate use of o highway easement.

Calleteral refercaces. — 99 Am. Jur.
2d, Highweys, Sireats asnd Bridgea,
§% U18-254,

40 CJ.8., Highways, $4 232, 233

Placamont, maistensnce, or design of

Fisher v. Golden Valley Elec. Asa'n, Sap.
Ct. Op. No. 2506 (File No. 5902), 658 P.24
127 (19848

Maintenance. — Maintengncs as de.
fined in paragraph {91 of AS 19.45.001
refere to rotie type of active work under-
tzken 1o preserve the wtility facility.
dohnson v. State, Sup. Tt Op No. 2434
iFile Nog, 4566, 4871, 4554/, 538 P.2d 47
1ips1. S

standing wiility pale a8 affecting private
utitiby's ligbility For persenal mmjury e
multing from vehicte's ecltision with pols
within or heside bighway. 51 ALRsth 602,

Bec. 189.25.020. Relacation of utilities incident to highway
preajects. tal If, incident to the construction of o highway project, the
department determines and orders thai a utility facility lucated
across, alemg, over, under, or within a state right-of-way must be_
changed, relocated, or removed. the utility owning or maintsining the
facility shall change, relocate, or remove it in accordance with thg'-
crder. The arder must provide & reasonable lime peripd for complie,
anece,

28



§ 19.25.030 Hicuways AND FERRIES § 19.25.030

(b) If the utility facility is not changed, relocated, or removed in
accordance with the order, the facility becomes an unauthorized en-
croachment and may be disposed of in accordance with AS 19.25.240
— 19.25.250. In addition, the owner of the facility shall indemnify the
state for any amount for which the state may be liable to a contractor
by reason of the encroachment.

(c) The cost of change, relocation, or removal necessitated by high-
way construction is a cost of highway construction to be paid in accor-
dance with AS 19.45.001(4) as follows:

(1) by the department as a cost of highway construction, if the util-
ity facility is installed or authorized under a utility permit or a regu-
lation after June 11, 1986, and is installed in the location specified in
the permit;

(2) by the department as a cost of highway construction, if the facil-
ity was installed before June 11, 1986, under a utility permit issued
on or after July 1, 1960, and is in the location specified in the permit;

(3) by the department as a cost of highway construction, if the util-
ity facility was installed before July 1, 1960, or before the road became
part of the state highway system;

(4) by the department as a cost of highway construction, if the util-
ity permit that requires the utility to pay the relocation cost was
issued more than five years before the contract for the highway con-
struction project was first advertised;

(5) by the utility in all other cases, unless the commissioner finds it
is in the public interest for the cost to be paid by the department.

(d) If requested by a municipality, the department shall implement
this chapter by requiring to the maximum extent possible location
underground of electric power transmission lines within the munici-
pality. (88 2, 3 ch 57 SLA 1961; am § 4 ch 106 SLA 1977; am § 3 ch
142 SLA 1986)

Effect of amendments. — The 1986 permit, agreement, regulation or statute
amendment in subsection (c¢) deleted "by to the contrary.”
the state” following “construction to be Opinions of attorney general. — This
paid” and substituted the language begin-  section is constitutional. 1961 Op. Atty
ning “as follows:” for “notwithstanding Gen. No. 12.
the terms or provisions of any existing

Secs. 19.25.080 — 19.25.040. Damages and obstructions. [Re-
pealed, § 5 ch 52 SLA 1988.]

Article 2. Outdoor Advertising.

Section Section
80. Purpose 130. Penalty for violation
90. Outdoor advertising prohibited 140. Compensation for removal of adver-
105. Limitations of outdoor advertising tising
signs, displays and devices 150. Unlawful advertising

29



