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RS 2477 RIGHTS-OF-WAY POLICY AND PROCEDURES
Introdu n

THE RIGHT OF WAY FOR THE CONSTRUCTION OF HIGHWAYS OVER
PUBLIC LANDS, NOT RESERVED FOR PUBLIC USES, IS HEREBY GRANTED.

This deceptively simple phrase became law in 1866, ten months before
Alaska was purchased from Russia. Interpretations of the fﬁn‘y essional
intent of this law have varied over the past 120 years. La¥d ownership or
management changes created under the Alaska Native Settlement
Act and the Alaska National Interest Lands Conservatign Actt

complicated the interpretation and implementation of the la Xlaska.

itation as to purpose,

g and homesteading
iand owned by the

ed on, and used public

Although RS 2477 refers to rights-of-way witho
the statute of which it was a part addressed ory
claims. It was the first comprehensive mining law
United States. Before 1866 miners had entered:

domain land without benefit of federal statutory pret
insured that miners, and homesteaders, would have 4
otherwise unreserved public lands to reach their claims and improvements.

RS 2477 was only one of many authori
Federal lands. But, the RS 2477 grant wa
authorities. It was a congressional grant wi did not require any action on
the part of a Federal agency. ile the gra \¥'was "offered"” by Congress, a
right could not come into exi$tence until there was an "acceptance” of the
offer and thereby a contract % ted. Courts have ruled that the
scope of the offer is defined by E¢
State, instrumentality of the 2\0r public user.

e among these access

I. Policy

The State of Ala:
recognizes a neés
that better defines

evelop and implement a coordinated statewide policy
goals and responsibilities to the identification and
S F{blished rights-of-way for historical roads and
trails in Alaska under federal Revised Statute (RS) 2477.

Therefore, it is the policy of the state, as implemented by the procedures
contained herein, to 1) assist in the clarification, promotion and retention of
public access opportunities; 2) provide guidance to the general public and
those public officials responsible for land resource and transportation
management and land use planning decisions; 3) ensure adequate public and
agency participation in the state decision making process; and, 4) respect
private property rights by helping to resolve uncertainty over possible valid
existing RS 2477 rights-of-way (ROW's) on public and private lands.



II. Procedures

The State of Alaska, acting through the Department of Natural Resources
(DNR), will use the following procedures to guide future assertions by the
state of RS 2477 ROW's. The DNR shall require sufficent information or
evidence to fully document a claim. The procedure involves preliminary
review, comment, and final decision. These procedures shall also provide a
process whereby private citizens or other parties may assext’g, claim of a
ROW's under RS 2477. A decision by DNR to undertake #RS 2477 claim
review is contingent upon the availability of sufficient f s and resources.

The RS 2477 ROW assertion process is generally deplcned on
attached as Figure 1.

These procedures provide the public with a s t of contact at DNR in
order to petition the state to assert, disclaim /or its interest in a
particular ROW. DNR will be responsible for co di%ting the state's
response with the Department of Transportation lic Facilities
(DOT&PF). Filing and processing fees may be chargeg to help offset the
costs of reviewing the petition. All requests of the state by the public will be
processed in accordance with the procedu contained in this section,

subject to the availability of funding and*¥

After receiving a petition from the public, the, DNR shall immediately
establish a case file for the claim. This ca g file shall subsequently become
the administrative record its he state as the basis for any future
decisions. The DNR shall tf¥e bgpmue_m gather all available information
concerning the location ofthe claim R$52477 ROW and prepare a written
preliminary validity determir

criteria.

1.  Identifications® d involved and the periods of time when it was
"unreserved’ ". In addition, identification of any positive acts
on the paitof propriate public authorities clearly manifesting an

¥¢ grant, or evidence of public use for such time

and conditions gve that the grant was accepted.

2. Identification of sufficient evidence to support a finding that the route
qualifies as a valid RS 2477 ROW, such as the purpose, location at time
of acceptance, type and frequency of public use, public records or
money expended, on-the-ground verification and historical
documentation (i.e., maps, newspaper/periodical references, Alaska
Road Commission reports and archival records, Alaska Territorial
Highway Engineer Reports and archival records, U.S. Bureau of Public
Roads reports and archival records and documents of local, state and
federal agencies in Alaska).



3. Identification of the public benefits of the potential RS 2477 ROW,
including but not limited to preservation of transportation system
options, enhanced public use access for economic or recreational
purposes, cost savings through avoidance of condemnation, negotiated
purchase, avoidance of land exchanges or other more costly acquisition
method.

4. If the route will adversely affect the land management practices of the
underlying and/or adjacent landowner, and if so, whgbynitigating
management measures could be implemented to viate or eliminate
any adverse impacts.

5. In consultation with DOT&PF, decide whether to Massi
an off system road, designated state road o1 d¢

The preliminary determination shall be referendéed ¥m
consistent with the requirements of AS 38.0%; 4&\ Y
and maintain a mailing list of interested partie will receive notice of
all RS 2477 ROW actions. A written comment peritwi of At least 30 days shall
be included in the process. Following completion of the public notice and
written comment period, DNR shall 153 e a final determination which shall
be subject to administrative appeal. tzdgc)ﬂgjea including landowner(s)

a public notice,
shall also compile

will be notified of the final determinatioi ! adopt regulations to
implement the these procedures.

regarding the vafi f thé, RS 2477 ROW claim and constitutes a
determination by the state fhat there is either not sufficient evidence to
support a RS 2477 ROW ¢laim or that it is not in the public interest to do so

or that there is sufficien}evidence in the case file to support an affirmative
action on the claim by a court, and that the assertion is in the best interest of
the state.

Once a decision is made to formally assert that a given RS 2477 ROW is valid,
DNR or DOT&PF may also take steps to resolve any conflicts that may exist
with adjacent land owners.

A final decision by the state that a valid claim exists is also a determination
that the state will defend the assertion from adverse claims, if necessary, in
court and may proceed to initiate quiet title action or seek declaratory
judgement from the court. In some cases, agreements may also be reached



with affected landowners to address unresolved questions (such as width or
management of the ROW).

III. Management

Under Alaska Statutes, DOT&PF has management authority for RS 2477
ROW's on non-state land if such RS 2477 ROW's are recognized and accepted
by the state and held to be valid by the courts. Where such recognized,
accepted and valid ROW's occur on state land, DOT&PF angd the state agency
having management authority over the state land, usually, '* have
concurrent management authority over the ROW.

RS 2477 ROW interests on state land th :
DOT&PF agrees to transfer management

The state may enter into ccoperative agree?ggnts with adjacent land owners
or with other parties for proi¢ciicy and management of rights-of-way.
Unless otherwise included . the, final dgeision, an assertion decision by the
state does not constitute ferm: tance of maintenance responsibility by
the state or assumption of liabi or the ROW.

DOT&PF and DNR v pt re
RS 2477 ROW's.
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M. Clyde Stoltzfus, Chief
State of Alaska Department of Transportation and Public Facilities
Office of Strategic Management, Planning and Policy
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NOTICE OF PROPOSED CHANGES IN THE REGULATIONS OF
THE DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

Notice is given that the Department of Transportation and Public Facilities, under
the authority of AS 19.05.020 and AS 10.10.020, proposes to adopt a regulations

in Title 17 of the Alaska Administrative Code, dealing with the classification of off-
system low volume access routes, to implement AS 44.42.020 as follows:

¢17 AAC .05 is amended by adding new provisions as follows:

The proposed regulation would provide guidelines for the
department’s use in classifying low volume off-system routes as pio-
neer roads, basic access roads, community roads or trails. The guide-
lines would consist of standard characteristics and functions for each
classification. The regulations would also set out suggested non-
mandatory maintenance levels for each classification. The intent of
the proposed regulations are to provide guidelines for identifying low
volume off-system routes, based on their characteristics and func-
tions. The effect of the regulations will be to classify access routes
according to their specific uses.

Notice is also given that any person interested may present written statements or
arguments relevant to the proposed action by writing to The Department of Trans-
portation and Public Facilities, P.O. Box Z, Juneau, Alaska, 99811, Attention:
Commissioner’s Office, so that they are received no later than July 5, 1991.

This action is not expected to require an increased appropriation.

Copies of the proposed regulations may be obtained by writing to: The Department
of Transportation and Public Facilities, P.O. Box Z, Juneau, Alaska, 99811, Atten-
tion: Commissioner's Office.

The Department of Transportation and Public Facilities, after the deadline stated
above, will either adopt these or other proposals dealing with the same subject,
without further notice, or decide to take no action on them.

DATE: May 28, 1991 : o
' Frank G. T 1, Commissioner
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17 AAC 05 is amended to read by adding the following new sections:
17 AAC 05.030. OFF-SYSTEM ROADS. In order to provide access
that is appropriate for specific uses and local conditions, the
department may classify roads that are not part of the Alaska
Highway System as follows:
(1) Trails:
A trail is any foot path or way open to public
use as a matter of right that is not listed on the Alaska
Highway System referred to in 17 AAC 05.010 and that
(i is eight feet wide or less, and
(ii) 1is not graded or surfaced, and
iii{ whose drainage improvements, if any, do
not meet minimum department standards for secondary
roads.
A trail may be any path or way that meets the
criteria of (1) (A) above and that is open to public use.
(2) Basic Access Roads:
A basic access road is any road open to public
use as a matter of right that is not listed on the Alaska
Highway System referred to in 17 AAC 05.010 and that
(i has portions of its route graded and
surfaced, and

(ii is at least eight feet wide, and,
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(iii has drainage improvements that do not
meet minimum department standards for secondary
roads, and

(iv) has structural improvements that permit
the fording of streams; and

(v) has no signs indicating road junctions or
other road related information
(B) A basic access road may be any road that meets

the criteria of (2)(A) and that provides access

(i) to an from a cabin, homestead, orAlodge,
or

(ii to and from a mineral resource
extraction site.

(3) Pioneer Roads:

(A) A pioneer road is any road open to public use
as a matter of right that is not listed on the Alaska
Highway System referred to in 17 AAC 05.010 and that

i is at least eight feet wide, and

ii has portions of its route graded and
surfaced, and

(iii has drainage improvements that do not
meet minimum department standards for secondary

roads, and
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(iv) has structural improvements that permit
the crossing of natural features such as streans,
gullies and wet areas, and

(v) has signs indicating road junctions and
other road-related information.

(B) A pioneer road may be any road that meets the

requirements of (3) (A) and that provides access

(4)

(1) from a town, village or community to a
local site used by the residents of the town,
Qillége or community, or

(ii) from a mineral resource extraction site
to a mineral resource transportation facility.
Community Roads: . -~

(A) A community road is any road open to public use

as a matter pf‘right'that'is not listed on the road

system referred to in 17 AAC 05.010 and that

(i) meets the minimum department standards
for secondary roads.

(B) A community road may be any road that meets the

requirements of (4) (A) and that provides access

(1) from a town, village or community to a
local site used by the residents of the town,

village or community, or
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(ii from a mineral resource extraction site
to a mineral resource transportation facility.

/ / , Register .)

Authority: AS 19.05.020

AS 19.10.020

17 AAC 05.040. MAINTENANCE OF OFF-SYSTEM ROADS. (a) The
Alaska Department of Transportation and Public Facilities may not
maintain an off-system road except as provided for under 17 AAC
20.040.

(b) A municipality that maintains an off-system road may be
eligible for state aid under AS 29.60.110

(c) Individuals or groups of individuals may maintain off-
system roads. The following maintenance levels are offered only as
suggested guidelines in such cases:

(1 Trails:

If an individual or group of individuals
decides to maintain a trail, the trail should be
maintained in such a manner so that it is possible to
travel on the established pathway of the trail.

(2) Basic Access Roads:
(A) If an individual or group of individuals

decides to maintain a basic access road, the road should
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be maintained in such a manner so that it is possible to
travel the road with an off-road vehicle without serious
difficulty.

Pioneer Roads:

(aA) If an individual or group of individuals
decides to maintain a pioneer road, the road should be
maintained in such a manner so that it is possible to
easily travel the road with an off-road vehicle.

Community Roads:

(a) If an individual or group of individuals
decides to maintain a community road, the road should be
maintained in such a manner so that it is possible to
easily travel the road with a conventional passenger

vehicle. (Eff. /. [/ , Register .)

AS 19.05.020

AS 19.10.020
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17 AAC 05.030. DEFINITIONS. 1In this chapter

(1 "Conventional passenger vehicle" means a self-
propelled vehicle used primarily for the transportation of persons
on public roads but not used for the transportation of persons for
hire or other commercial uses

(2) "Graded or surfaced" means the placement of earthen
materials on the path or roadway in such a way that enhances the
passage of vehicles.

(3) "Mineral resource extraction site" means a location
at which heavy equipment is used to remove mineral resources from
the surface or subsurface.

(4) "Mineral resource transportation facility" means a
location where raw mineral resources are transferred between
different modes of transportation.

(5) "Minimum department standards for secondary roads"
means those standards set out in the Alaska Department of
Transportation and Public Facilities' Highway Preconstructjon
Manual, Part II including those standards set out in ch. 11,
section 11-03.06, Drainage

(6) "off-road vehicle"™ means a self-propelled all
terrain vehicle designed primarily for off road use

(7) “Wet areas" means land that has a predominance of
hydric soils and that is inundated or saturated by surface or

ground water at a frequency and duration sufficient to support a
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prevalence of hydrophytic vegetation adopted for life in saturated

conditions. (Eff. __ J_. .}

.- Register

Authority: AS 19.05.020

AS 19.10.020
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17 AAC 05 is amended to read by adding the following new sectionst
17 AAC 05.030. OFF-SYSTEM ROADS. 1In order to provide
access that ls appropriate for specific uses and local conditions,
the department may classify roads that arae not part of the Alaska
Highway System as follows:
(1) Trails:
(A) A trail is any path or way open
to public use that is not listed on the Alaska
Highway System refaerred to in 17 AAC 05.010
and that
(L is of a width
that permits only a single lana of
travel or less,
(4 is not graded
or surfacad,
(1ii) whose drainage
{improvements, if any, do not meaet
minimum department standards for low

volume xoads.
(B) A trail may be any path or way

between two points that is open to public use.
(2) Baslc Access Roads:
(A) A basic access road is any road

open t¢ public use that is not listed on the

/

. AU [UNRAPRY
unvded] v wveeld s Aot wit ton

\



(AT 17 791 14:05 DOTGPF U FFLE JUEAU

fry

PT“’ ,':'?‘4 1-0 ;

Register , 1991 TRANSPORTATION PR

Alaska Highway System referred to in 17 AAC
05,010 and that

(L) has portions of
its routa graded and surfaced, and

(Li) 1is of a width
that permits a single lane of
travel,

(1i1) has drainage
improvements that do not meet
ninimum department standards for low
volume roads,

(iv) has structural
improvements that permit the fording
of astreans; and

(v) has no signs
indicating road junctions or other
road related 1A£ormation.

(8) A basic access rocad may be any
road that meets the criteria of (2)(A) and
that provides access

(1) ¢to an from a
cabin, homestead, or lodge, Or

(ii) ¢to and from a

mineral resource extraction site.
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(3) Plioneer Roads:

(A) A pioneer road is any road cpen
to public use that is not listed on the Alaska
Highway System referred to in 17 AAC 05.010
and that

(1) ia of a width
that permits a single lane of
travel, and

(11) has portions of

its route graded and surfaced, and

(1{i) has drainage
improvements <that do not meet
minimum department standards for low
volume roads, and

(iv) has structural
{mprovements that permit the
orossing of natural features such as

streamns, gullies and wat areas, and

(v) has signs
indicating road junctions and other
road-related information.

(B} A ploneer road may ba any road
that meets the requirements of (3)(A) and that

provides access
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(1) from a town,
village or community to a local site
used by the residents of the town,
village or community, or

(11) from a mineral
ragource extraction gite to a

-

mineral resource transpertation

facility.

(4) Local System Roads:

(A) A local system road i{s a road
that is8 not listaed on tha road system referred
to {n 17 AAC 05.010 and that

(1) meets the
minimum departnent standards for low

volume roads, and
(14 is eligible for

federal funding under

(B) A local system road may be any
road that meets the requirements of (4) (A) and
that provides access

from a town,
village or community to a local site
used by the residents of the town,

villaga or community, er
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(i) from a nineral h;“ e

N Yoot ®

rescurce extraction site ¢to a

mineral resource transportation

facility.

S EEEE————

17 AAC 05.040. MAINTENANCE OF OFF-SYSTEM ROADS. The

following maintenance levels for off-system roads are offered only

as suggested guidelines for local road servica districts:

Tralls:

(A)
district decides to maintain a trail,

(1)

If a local road service

the

trail should be maintained in such a manner so

that it is possible t& travel on the
established pathway of the trail.
(2) Basic Access Roads:
(A) T2 a local road service

district decides to maintain a basic access
road, the road should be maintained in such a
manner so that it is possible to travel the
road with an off-road vehicle without serious
difficulty.

(3) Pioneer Roads:
(A)

Aistrict decides to waintain a pioneer road,

If a local road service
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the road should be maintained in such a manner
so that it is possible to easily travel the
ronex’with an off-road vehicle.

(4) Local Syatem Roads:

(A) If a local road service
district decides to maintain a local system
road, the road should be maintained in such a
manner so that it ias possible to easily travel
the 1road with a conveantional passenger

vehicle. (Eff. __/ ./ ., Register

AS 19.05.020
AS 19.10.020



Ross Kopperud, Assistant Attorney General
State of Alaska Department of Law
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