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THE PROBLEM AND ITS SOLUTION
State highway departments and transportation

agencies have a continuing need to keep abreast of
operating practices and legal elements of specific
problemsin highway law. This report is a new paper,
which continues NCHRP’s policy of keeping departments
up-to-date on laws that will affect their operations.

This paper will be published in a future addendum to
Selected Studies in Highway Law (SSHL). Volumes 1

- and 2 deal primarily with the law of eminent domain and
the planning and regulation of land use. Volume 3
covers government contracts, Volume 4 covers
environmental and tort law, inter-governmental rélations,
and motor carrier law. An expandable format permits
the incorporation of both new topics as well as

supplements to published topics. Updates to the bound
volumes are issued by addenda. The 5th Addendum was

published
iin November 1991. Addenda are publishedon

an average of every threeyears. Between addenda, legal
:

research digests are issued to report completed researth.
Presently the text of SSHL totals over 4,000 pages
comprising 75 papers.

Copies of SSHL have been sent, without charge,
_NCHRP sponsors, certain other agencies, and
cted university and state law libraries. The officials
living complimentary copies in each state are the.
immey General and the Chief Counsel and Right-of-
' Director of the highway agency. Beyond this initial
‘ibution, the 4-volume set is for sale through the
isportation Research Board ($185.00).
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State highway departments
have increasingly

encountered problems in planning, developing,
constructing, and operating highways that cross Indian.

' yeservations because of jurisdictional conflicts with
Indian tribes and the Indian self-determimation policy
supported by the Federal government. :

At a White House ceremony April 29, "1994,
President Clinton announced strong support of tribal
sovereignty and issued a’Presidential memorandum to all
agency heads, directing that each operate within a

_

government-to-government relationship with federally
recognized tribes. The memorandum further requires‘ federal agency officials to consult with tribal councils
before developing federal regulations,

affecting
Indian.

reservations.
According to a compilation by offjeias within the

U.S. Bureau of Indian Affairs, there aréRow about 349
iribes on reservations or Indian lands locatedin 34 states.
The prevalence of Indian reservations and the growing
assertiveness of tribal councils suggest that

jurisdictionalissues will intensify.
'

This report should give

e

highway officials
4

a basic
understanding of laws relating to Indian reservations and
what to expect when confronted by a jurisdictional
conflict involving Indian land. It should provide guidance
to state highway department directors, attorneys,
planners, right-of-way officials, and public information
officers.
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‘Legal Issues Relating to the Acquisition of Right of Way and the
Construction and Operation of Highways over Indian Lands

By Richard 0. Jones

Attorney at Law
Lakewood, Colorado

I. INTRODUCTION

During the past 3 decades state highway agencies have increasingly experi-
enced problems in the planning, project development, construction, and operation
of state highways crossing Indian reservations. This has been particularly evident
jn western states, which contain large areas of Indian lands, many of which are
transversed by state highways. Many of the problems encountered stem from
jurisdictional conflicts with Indian tribes and their self-determination policies. A
renewed assertion of tribal sovereignty, fully supported by a revised federal In-
dian policy, and the past reluctance of state officials to accept tribal sovereignty
are at the root of the conflicts, Much of the conflict and the resulting problems are
caused by a misunderstanding of federal Indian law, federal requirements and
limitations in the Federal-Aid Highway Program, and by a lack of open communi-
cation and government-to-government cooperation.

The renewed assertion of Indian tribal sovereignty, commonly referred to
as

the “self-determination era,” began in 1961 and continues to the present time.’
This policy and the legislation and programs to support it evolvedin response to
Indian demands for selfdetermination, which had the official support of six
presidents.”At aWhite House ceremony on April 29, 1994, attended by more than
200 American Indian leaders, a seventh president, Bill Clinton, continued that
support by issuing a Presidential Memorandum to all heads of executive depart-
ments and agencies. The memorandum recognized the sovereignty of tribal gov-
ernments, directed that each department and agency operate within a govern-
ment-to-povernment relationship with federally recognized tribal governments,
and required all federal agencies to consultwithiribal councils before developing
federal regulations affecting Indian reservations.”

According to Cohen:

The selfidetermination era is premised on the notion that Indian tribes are the basic
governmental units of Indian policy. During the period of Indian reorganization in the
1930's tribal governments were brought back to life; during the 1970's, tribal govern-
ments have been affirmatively strengthened. Selfdetermination has operated on a
number of fronts ta promote the practical exercise of inherent sovereign powers pos-
sessed by Indian tribes.

1. INDIANS, INDIAN TRIBES, INDIAN RESERVATIONS, AND INDIAN COUNTRY

A. Background

According to the U.S. Census Bureau, there were 1,959,234 American Indians
and Alaska natives living in the United States in 1990 (1,878,285 American Indi-
ans, 57,152 Eskimos, and 23,797 Aleuts), Thisis a 37.9 percent increase over the
1980 recorded total of 1,420,400. The increase is attributed to improved census

taking and more seif-identification during the 1990 count. The Bureau of Indian
Affairs (BIA) estimates that in 1990 almost 950,000 Indians lived on or adjacent
to federal Indian reservations. Members of federally recognized tribes who do not
reside on or near their reservations have limited relations with BIA because the
bureau’s programs are primarily administered for members of federally recog-
nized tribes who live on or near reservations.*
A total of 278 land areas in the United States are administered as federal In-

dian reservations (reservations, pueblos, rancherias, communities, etc.). These
land areas are located in 33 states. The largest is the Navajo Reservation, which
occupies 16 million acres in Arizona, New Mexico, and Utah.’ Many of the smaller
reservations are less than 1,000 acres, with the smallest less than 100 acres. A
total of 56.2 million acres are held in trust by the United States for various In-
dian tribes and individuals. Although much of this is reservation land, not all
reservation land is trust land.”

B. Who Are Indians?°

The term “Indian,” as applied to the inhabitants of the Americas at the time of
Columbus’s discovery, is a misnomer, resulting from the fact that Columbus
thought he had reached India. However, the name remains for those inhabitants
and their descendants, and it was institutionalized by being placed in the U.S.
Constitution.” According to Cohen:

The term “Indian” may be used in an ethnological or in a legal sense. If a person is
three-fourths Caucasian and one-forth indian, that person would ordinarily not be con-
sidered an Indian for ethnological purposes. Yet legally such a person may be an In-
dian, Racial composition is not always dispositive in determining who are Indians for
purposes of Indian law. In dealing with Indians, the federal government is dealing with
members or descendants ofpolitical entities, that is, Indian tribes, not with persons of
a particular race. (citations omitted)

There is no single federal or tribal criterion that establishes a person’s identity
as an Indian. Government agencies use differing criteria to determine who is an
Indian eligible to participate in their programs, and tribal membership criteria
vary.” For example, the Indian Reorganization Act of 1984, 25 U.S.C. Sections
461-79 (1982), used the following definition:

The term “Indian” as used in this Act. shall include all persons of Indian descent who
are members of any recognized Indian tribe now under federal jurisdiction, and all per-
sous who are descendants of such members who were, on June 1, 1934, residing within
reservation, and shall further include all other persons of one-half or more Indian
blood. For the

purposes,
of this Act, Eskimos and other aboriginal people ofAlaska shail

be considered Indians.”

There has never been a general definition of the term “Indian” that could be
used by the courts.” It is clear that the diversity of the use of, and the varying
definitions for, the term “Indian” require practitioners to specifically determine at
the outset the purpose for which identification is relevant. However, the following
working definition has been suggested:

[A] person, some ofwhose ancestors lived in America before the arrival ofWhites, who
is generally considered to be an Indian by the community in which he lives or from

which he comes, andwhe holds himself aut to be an Indian,“



_C.What Is an Indian Tribe?”

Originally, an Indian tribe was a body of people bound together by blood ties
and socially, politically, and religiously organized. They lived together in a de-
fined territory, and they spoke a common language or dialect.’ Even though the
Constitution, Article I, Section 8, clause 3, and many federal statutes and regula-
tions use the term, there is today no single federal statute that defines “Indian
tribe” for all purposes.”

Although a group of Indians may consider itself a “tribe,” that group must
meet the requirements for recognition established by the Secretary of the Interior
to qualify for federal benefits afforded Indian tribes. Such recognition by the Sec-
retary of the Interior is given substantial, and perhaps complete, deference by
courts.”As late as 1977, less than 300 of the 400 tribes that then claimed to exist
had been officially recognized by the Secretary of the Interior.” By 1991 there
were 510 federally recognized

tribes in the United States, including about 200
village groups in Alaska.” In 1978, the Department of the Interior adopted regu-
lations at 25 C.F.R. Part 83, establishing a procedure for tribal recognition. The
extensive elements thatmust be stated in a petition for recognition are set ont in
25 CLF.R. Section 83.7.

D. “Indian Country” and “Indian Reservations”

Federal policy from the beginning has
recognized

and protected separate
status for tribal Indiansin their own territory.”After the Continental Congress
declared its jurisdiction over Indian tribes on July 12, 1775,” the first Indian
treaty guaranteed the Delaware Indians “all their territorial vightsin the fullest
and most ample manner....*” In describing the territory controlled by Indians,
Congress first used the term “Indian country.””

The period between 1835 and 1861 is known as the Removal Period, marking a
time when, because of increasing pressure from the states, the federal govern-
ment began to force the eastern tribes to cede their land by treaty in exchange for
reserved landin the West. Several treaties in the 1850s “reserved” land for tribal
occupancy.”

The period 1861 to 1887 is known as the Reservation. Period, when Congresa
recognized these reservations as permanent areas under tribal jurisdiction within
the states. This was first done in the Enabling Act for the Kansas Territery.”
Other such enabling acts or state constitutions recognized these reservations and
disavowed state jurisdiction.” The overriding goal of the United States during the
treaty-making period was to obtain

aboriginal
Indian lands, especially these he-

ing encircled by non-Indian settlements.”During this period (1789 to 1871),
“aboriginal title” was virtually extinguished, usually by treaties reserving differ-
ent lands for exclusive

tribal occupancy, and subsequently other reservations
were established by statute,”

*

agreements, and executive orders.”
Although the term “Indian reservation” has been historically used and appears

in scores of provisions of the Tnited States Code, particularly Title 25 (Indians),
there is no single federal statute that defines it for all purposes. For example, the
definition of “Indian reservation roads" in 23 U.S.C. 101 includes public roads
located within or providing access to “Indian reservations” and other Indian
lands, but does not define the term. Curiously, one of the few federal statutes
offering a definition includes Indian land that is clearly not an Indian reserva-

tion. The Indian Financing Act of 1974, 25 U.S.C. Seetion 1451 e¢ seq., usea the
following definition:

“Reservation” includes Indiun reservations, public domain Indian allotments, former
Indian reservations in Oklahoma, and land held by incorporated Native groups, re-
gional corporations, and village corporations under the provisions of the Alaska Native
Claims Settlement Act. 25 U.8.C. § 1452(d).

In Notice N-915.027, issued May 16, 1988, the Equal Employment Opportunity
Commission (EEOC) adopted this definition for purposes of Title VII of the Civil
Rights Act, so that the terms “Indian reservation” and “reservation” in Section
703(i) of Title VII, as amended, 42 U.S.C. Section 2000e-2(i}, include former In-
dian reservations in Oklahoma and land held by incorporated native groups, re-
gional corporations, and village corporations in Alaska.

The term “Indian country” is defined in federal Jaw to describe Indian land
areas where the federal government exercises criminal jurisdiction. This defini-
tion is found in 18 U.S.C, Section 1151 (1988):

Except as otherwise provided in sections 1154 and 1156 of this Title, the term “Indian
country”...means (a) all land within the limits of any Indian reservation under the ju-
risdiction of the United States Government, notwithstanding the issuance of any pat-
ent, and, including any rights-of-wey running through the reservation, (b) ali dependent
Indian communities within the berders of the United States whether within or without
the limits of the state, and (ec) all Indian allotments, the Indian titles to which have not
been extinguished, imcluding rights-ofway running through the same. (emphasis
added)

Thus, the term “Indian couniry” is broader than the term “Indian reservation,”
and the former encompasses the latter,

ffl, FEDERAL TRUST RESPONSIBILITY AND “INDIAN TITLE”

A. Federal Government’s Trust Responsibility
In the more than 600 treaties entered into with

Indian
tribes between 1787

and 1871, when Congress ended such treaty making,” many explicitly provided
for territorial protaction by the United States,” and numerous treaties declared
their status as dependent nations. During this period of “extinguishment” of abo-
riginal title and establishment of reservations, the concept of a federal trust re-
sponsibility to Indians evolved judicially.” Lt first appeared in Cherokee Nation v.

Georgia,” where Chief Justice Marshall concluded that Indian tribes “may, more
correctly, perhaps, be denominated domestic dependent nations...in a state of
pupilage and that [tiheir relation to the United States resembles that of a ward to
his guardian.”*

This trust relationship is now one of the significant features of Indian law, and
it plays a major role in the procedures established for the acquisition of Indian
lands, as will be discussed later.”

B. Indian Title

The aboriginal entitlement concept was addressed in the early case of Johnson
y¥. McIntosh (1823),” where Chief Justice Marshall held that discovery gave the
European powers the fee-simple ownership of the damain they discovered, subject



to a right of
occupancy

by the Indians, or “Indian Title.” The discovering sover-
eign thus acquired“an exclusive right to extinguish the Indian title either by
purchase

or conquest.” This fee title passed to the United States on independ.
ence.”The federal government possesses the unquestioned power to convey the
fee lands occupied hy Indian tribes, although the grantee takes only the naked fee
and cannot disturb the occupancy of the Indians.” Subsequent decisions clearly
established that the extinguishment of Indian title (occupancy) could only be ac-

complished by Congress through treaty, statute, or
congressionally

authorized
executive actions,” or by voluntary abandonment ofaboriginal Jand.*

indians possess two types of title over their lands. The first, “aboriginal” or
“Indian title,” derives

from actual, exclusive, and continuous oceupancy for
a long

period of time.” Such title held against anyone but the United States,” and, as
noted earlier, only the United States could extinguish that title.”

The second type of title to Indian lands is “recognized” or “treaty” title, which
derives from an acknowledgment by the United States that the Indians have a

legal right to permanently occupy and use the lands.” This type of title consti-
tutes a legal interest

iin the land that can only be extinguished upon payment of
compensation.“

*
Abrogation of treaty-recognized title requires an explicit state-

ment by Congress or congressional intent thatis clear from the legislative history
or surrounding circumstances of the particular act.” Such intent was found by
the Supreme Court in Clairmont v. United States,” where the Court found that
Congress intended to extinguish Indian title by the grant of a railroad right of
way through the Flathead Reservation inMontana.”

&. Altotted Lands Held in Trust

Although tribal land is held in common for the benefit of all members of the
tribe, from 1854 to

1934
the United States followed a policy of allatting trthal land

to individual Indians.” This policy was intended to promote assimilation of Indi-
ans into American society.” Under this policy, the United States allotted

millionsof acres of tribal lands on certain Indian reservations to individual Indians.”The
passage of the General Allotment Act of 1887, commonly referred to as the Dawes
Act, constituted a formalization of this policy and provided for the mandatory
allotment of reservation lands to individual Indians, with surplus lands made
available to non-ladians by fee patent. Although Section 5 of the Dawes Act pro-
vided that title to allotments was to be held in trust by the United States for 25
years, longer if determined by the President, the majority of Indian lands passed
from native ownership under the allotment policy.” Out of approximately 1456

million acres of Indian lands in 1881, less than 106 million acres remained by
1890, and only ‘78 million acres remained by 1900. By 1934 more than 60 per-
cent of the 1887 tribal land base (138 million acres} had passed through individ-
ual Indian allotment status to non-Indian fee ownership.”

Although the allotment policy ended with passage of the Indian Reorganiza-
tion Act in 1934," it resulted in reservations becoming checkerhoarded among
tribal lands, allotted individual Indian lands held in federal trust, and patented
lands, owned in fee by either Indians or non-Indians, but no longer in trust
status. This situation exists today within the exterior boundaries ofmany reser-
vations. Some reservations have a high percentage of land owned and

oveupied by
nomIndians, hut 140 reservations have land thatis entirely tribally owned.” ‘This
significantly complicates the process of acquiring lands within a reservation pri-
marily because federal requirements differ with each type of land holding.

I¥. ACQUISITION OF INDIAN LAND FOR HIGHWAY RIGHTS OFWAY

A, General

As 4 general rule, Indian lands are not included in the term “public lands,”
which are lands subject to sale or disposal under general statutory law.” All
questions with respect to rights of occupancy in land and the manner, time, and
conditions of extinguishment of Indian title are solely for consideration of the
federal government.” As a corollary to this, third parties, such as states and po-
htieal subdivisions, acquire only such rights and interests in Indian lands as may
be specifically granted te them by the federal government. To ensure the utmost
fairness in transactions between the United States and Indian tribes, any intent
to deprive a tribe of its rights in land or otherwise bring about the extinguish-
ment of Indian title, either by grants in abrogation of existing treaties or through
other congressional legislation, must be clearly and unequivocally stated. In ad-
dition, language appearing in such grants and statutes is not to be construed to
the prejudice of the Indians.”

B. Grants of Indian Land for Highway Purposes

i. Use ofBIA Authority and Procedures
a. Statutory Provisions.—Pursuant to the act ofMarch 3, 1901, 25 U.S.C. See-

tion 311, the Secretary of the Interlormay grant permission to the proper state or
local authority to establish public highways through any Indian reservation or
through restricted Indian lands that had been allotted to individual Indians un-
der any law or treaty.” The act ofMarch 3, 1901, was one of an amalgam of spe-
cial-purpose access statutes dating back as far as 1875, each limiting the nature
of rights ofway to be obtained and creating an unnecessarily complicated proce-
dure.”‘The very limited regulations implementing 25 U.S.C. Section 311 appear
at 25 CLR. Section

169.28 and make Part 169 applicable to such requests for
rights ofway.

In 1948, Congress enacted a general statute titled the Indian Right ofWay Act,
authorizing the Secretary of the interior to grant rights ofway for any purposes
over all truat and restricted lands.” ‘fhe purpose of this act was

to,simplify
and

facilitate the process of granting rights ofway across Indian lands.” The statute
provides that “any existing statutory authority empowerimg the Secretary of the
Interior to grant rights-of-way over Indian lands” is not repealed. ‘Thus, 25 U.S.C.
Section 311, remains unchanged.” This 1948 statute provides that "no grant ofa
right-of-way over and across any lands helonging to a tribe” organized under the
Indian Reorganization Act “shall ba made without the consent of the proper tribal
ofticials."” Consent of all tribes is required by departmental regulations for rights
of way over tribal lands.” Consent of individual Indians is ale generally re-
quired.

b, Judicial Construction of Right-of Way Granis.—The Supreme Court ofWis-
consin, in Siaée ». Tucker, considered the question ofwhether a grant to the state,
under Section 311, of the right to construct, operate, and maintain State Highway
No. 47 throngh the Menominee Reservation in Wisconsin was effective to destroy
the Indian title so as to sive the state such complete power to regulate the use
and occupancy of that highway

as against all the public, including the tribal Indi-
ans.” The case involved the conviction of Tucker, an enrolled member of the
Menominee Tribe, for the misdemeanors of failure to register his truck and to pay
a registration fee for its operation over that portion ofHighway No. 47 within the



exterior boundaries of the reservation. ‘Tho facts showed that Tucker operated his
truck and trailer te haul logs from one part of the reservation to another, using
Highway 47 onlywithin the reservation,

The court in Tucker first noted that the Indian title was only the right of oceu-
pancy extinguishable at will by the United States, citing Johnson v. M’latosh.” I
reasoned that a grant by the United States of a right ofway and permission to
maintain a public highway must destroy the possessory right of the Indians and
therefore destroy Indian title. The opinion concluded with the following:

(Tihat a grant by the United States so the state ofWisconsin of a right ofway to con-
- struct andmaintain a public highway must, in the absence of express declaration to the
contrary, be assumed to vest the state with such control of the highway as is usual and
necessary to the construction and maintenunce of such a highway; that such a grant
oxtinguishes the right of occupancy in the Menominee Indians commonly referred to as
Indian title, at least to the extent nacessary to vest such jurisdiction and cantroh that
while so maintained, the highway ceases te be Indian land; and that the rights of Indi-
ang to use the highway are the same as those of the general public and subject to the
same regulations and restrictions. [t follaws that the trial court had jurisdiction of the
offense, and defendant was praperly convicted (at 647-48),

The following year, in Application ofKonaha, the Court ofAppeals for the Sev-
enth Circuit considered the appeal of a conviction for the felony crime ofnegligent
homicide by an enrolled member of the Menominee Indian Tribe. Konaha killed
another enrolled member while driving his automobile under the influence of
alcohol on Wisconsin Highway No. 47, within the reservation.” The sheriffs re-
turn to the habeas corpus application that follows relied on the fact that the crime
was committed on a highway constructed and maintained by the State of Wis-
consin, citing the decision in State v. Tucker.

The court of appeals noted at the outset that it was well settled that in the
absence of legislation by Cengress conferring jurisdiction on Wisconsin state
courts, the courts have no jurisdiction over crimes committed by tribal Indians on
Indian. reservations, citing State y. Rufus, 205 Wis. 317, 237 N.W. 67, and U.S. v.
Kagama, 118 U.S. 375, 6 S.Ct, 1109, 30 L.Ed.228." The court of appeals went on
to frame the issue before it as a narrow “consideration of the effect of the grant of
authority toWisconsin to build andmaintain a highway through the reservation.”
The court distinguished this case from Tucker because the former involved a mis-
demeanar, while this one involved a felony crime, The court found “it impossible
to conclude that the above-mentioned grant (grant of right of way under § 311)
carried, by implication,

a grant of jurisdiction to the State over crimes committed
by the Indian.”In dicta, the following observations were made:

It is true that the grant of a right to maintain a highway must carry with i certain
implications respecting the protection of said highway against depredations. If, how-
aver, thers wore any implications arising therefrom which would subject the Indian
members to Wisconsin penal statutes, they would be limited to such penal provisions as
served to protect and preserve the highway, such as speeding, impairing the highway,
ete,

Whether there was an iuplied grant of jurisdiction to Wisconsin so as to permit ade-
quate protection of its highway by state statutes, we need not determine. No such case
16 before ua, The case before us is that ofmanslaughtcr-—killing by the negligence of a
drimixen driver. The fact that if occurred on the highway does not make its punishment
ossontial or vital to building or maintenance of the highway.”

‘Tho U.S. District Court decision in In re Fredenberg” considered the identical
facts as occurred in Tucker (i.e., failing to register his logging truck and operating
it onWisconsin Highway No, 47, within the Menomice Reservation), but squarcly
rejected the Tucker decision:

‘This court stated in the case of Application of Konaha, D.C, 43 F.Supp. 747, that the
decision in State v. Tucker, supre, was unsound and that this court was not bound by
that decision..,the Cireuit Court of Appeals in Application ofKonaka, 7 Cir, 181 F od
787, left undecided the question on facts such as presented in the case now before us...,
For the reasons I atated in Application of Konaha...[ think the Wisconsin court is in er-
ror.

The policy of leaving Indians free from state jurisdiction and control is deeply rooted in
the Nation’s history. Rice v. Olson, 324 U.S. 786, 789, 65 §.Ct, 989, 991, There is na le-
gitimate implication to he drawn that Congress intended any grant ofjurisdiction when
it permitted the State primarily for its own convenience to establish a State highway
across the reservation. The act of dune 28, 1932, ¢. 284, 47 Stal. 336, 18 U.S.C.A, 648,
provided for the trial of designated crimes in the federal courts when committed upon
any Indian reservation and specifically designated rights of way ronming through the
reservation as coming within the scope of that act. In the Tucker case the Wisconsin
Supreme Court did not notice that by the act of 1982 Congress had asserted exclusive
jurisdictionin the federal courts as te crimes

gommitted by Indians on the rights ofway
within Indian reservations (emphasis added).
The Supreme Court of Arizona, in Application of Denet-Claw,” rejected the

opinion in Tucker and relied on the opinion in In re Fredenberg in dismissing
traffic citations te a Navajo Indian for violations oceurring on U.S. 66 within the
Navajo Reservation:

We hold, therefore, the State’s contention that the granting of an easement for a right
ofway [under 25 U.S.C. § 311] by implication conferred jurisdiction on Arizona courts
over Indian traffie offendersis untenable as it completelyignores the express definitionafwhat constitutes “Indian country” foundin section 1161, supra. (18 US.0.§ 3151).

Tho Supreme Court of New Mexico, in State of New Mexica v. Begay,” also
rejected Tucker and relied on In re Fredenberg in holding:

[That the authority under which the State was permitted to construct Highway 66
through, and over, the Navajo reservation (28 U.S.C. $311] failed to extinguish the title
of the Navajo Indian Tribe.... Since the State has uu jurisdietion over Indian reserva-
tions until title in the Indians is extinguished, and the casemont to the State did not af-
feet the beneficial iitle, there is ma basis upon which the State can claim jurisdiction.”

Finally, in State v. Webster,” a 1983 decision of theWisconsin Supreme Court,
the court overruled State v. Tucker, holding that the state did not have jurisdic-
tion to charge and prosecute traffic offenses by Menominee Indians on a state
highway within the reservation because (a) title to the land underlying the state
highway remuined part of the reservation, (A) the tribe had a well-established
tradition of tribal self-government in the area of traffic regulation, and (c) state
jurisdiction would interfere with tribal self-government and impair a sight
granted or reserved by federal law. The eourt said:

We conelude that the language of 25 0.8.0. sec. 311, taken together with the expressed
congressional intent to include rights-of-way as part of Indian country, implies that the
granting of the Highway 47 right-of-way pursuant to sec. 8311 neither extinguished title
in the Menominee Tribe nor constituted a general grant ofjurisdiction to the state over
the land constituting the right-of-way. Anything iin State v. Tucker, supra, contrary to
our holdingin this cage is hereby overruled.”

a



ce. Utilities within the Right of Way— The Supreme Court, in United States v.
Oklahoma Gas & Electric Co., considered the question ofwhether a grant of right
ofway over allotted lands held in trust under 23 U.S.C. Section 311 included the
right to permit maintenance of rural electric service lines within the highway
bounds.” ‘The action was brought by the Secretary of the Interior, who considered
this use, under license by the Oklahoma Siate Highway Commission, as not war-
ranted by the grant. The Court noted that such use was a lawful and proper
highway use under Oklahoma law. It held that the utility use in accordance with
state law was covered under the Section 311 grant of right ofway. A U.S. District
Court followed this precedent in United States v. Mountain States Telephone and
Telegraph Co., which involved buried cable on state highway across tribal land,
ruling that “Mountain Bell does have a right to

maintain
its buried telephone

cablein the highway right-of-way andis not trespassing.”

2. Use ofFHWA Title 23, U.S.C., Procedures
The question sometimes arises as to whether the right-of-way acquisition or

appropriation procedures of 23 U.S.C. Sections 107 and 317 may be used to obtain
tights of way over Indian lands, Section 107 authorizes the Secretary of Trans-
portation, at the request of a state, to acquire by federal condemnation lands or
interests in lands required for rights ofway for the National System of Interstate
and Defense Highways, when the state is unable to do so. Section 317 details the
procedure to be followed in appropriating lands or interests in lands owned by the
United States for the right ofway of any highway upon application of the Secre-
tary of Transportation to the federal agency having jurisdiction over the land. "=

This provision of law was addressed by the court of appeals for the Ninth Cir-
cuit in United States v. 10.69 Acres of Land,” which involved allotted Indian
tribal lands heldin trust by the United States for the benefit of the Confederated
Tribes and Bands of the Yakima Indian Nation. The Washington State Depart-
mnent of Transportation needed the lands for an interstate highway right ofway.
The U.S. Department of Transportation was requested to acquire the land invok-
ing Section 107, and the Department of Justice commenced condemnation action
_in the U.S. District Court. The court dismissed the action, and the Ninth Circuit
affirmed on the ground that such tribal lands may be appropriated for highway
purposes “only by utilizing the administrative procedures provided

for in 23
U.S.C. 107(d) and 317,” which the court said “are to be read together.™ The court
of appeals reviewed the Title 23, U.S.C.,procedures of Sections 107 and 317 to-
getherwith the Title 25, U.5.C., procedures of Sections 311, 323-28, and 357, and
found them to be complementary. Cireuit Judge Browning concluded:

The structure of these provisions of Titles 23 and 25, and the evident purpose they
serve, offer strong support for interpreting sections 107(a) and (d) and 317 of Title 23 to
mean that Indian tribal lands may be secured for highway use only by administrative
appropriation under sections 107(d) and 317, and not by condemnation under section
107(a). The officials most immediately eoncernedwith the administration of the federal
highway program are apparently of the same view

(referring
to Bureau of Public Roads

Policy and ProcedureMemorandum 80-8 ofApril 17, 1967).

Based on this Ninth Circuit decision, it seems clear that a state transportation
agency may apply directly to BIA for rights ofway across Indian lands, following
the procedures of 25 C.F.R. Section 169, or it may make application through the
Federal Highway Administration (FHWA) pursuant to 23 C.F.R. Section 712,
Subpart E,” in which case FHWA would follow the same BIA procedures. In ei-

ther case, as pointed out by the court, the consent of the Secretary of Interior
would be necessary, and the approval, if given, would be subject te such require-
ments as deemed necessary.

The power of the United States to control the affairs of Indians is subject to
constitutional limitations and dees not enable the United States, without paying
just compensation, to appropriate lands of an Indian tribe.” Therefore, unlike the
vast majority of federal land transfers occurring under 23 U.S.C. Sections 107
and 317, which are at no cost to a state transportation agency, Just compensation
ofnot less than the fair market value of the rights granted, plus severance dam-
ages, if any, must be paid to the tribe or individual Indian owners for rights of
way granted, except when waived in writing,”

Cc. Use of Eminent Domain to Acquire Indian Land

The act ofMarch 3, 1901, provided that “[llands allotted in severalty to Indians
may be condemned for any public purpose under the laws of the State or Terri-
tory where located in the same manner as land owned in fee may be condemned,
and the money awarded as damages shall be paid to the allottee.”” This provision
of law was considered by the U.S. Supreme Court in State ofMinnesota v. United
States," where the United States challenged a condemnation action brought by
Minnesota in state court for a highway over nine parcels allotted in severalty to
individual Indians by trust patents.

Minnesota contended that the statute (25 U.S.C. Section 357} authorized it to
condemn allotted lands in state courts without making the United States a party.
The Court first held that since the United States was the awner of the fee, the
suit was one against the United States, and it was an indispensable party to the
condemnation proceedings.” Second, the Court noted that the statute “contains
no permission to sue in the court of a state” and that “judicial determination of
controversies concerning [Indian] lands has been commonly committed exclu-
sively to federal courts.”

Several U.S, circuit courts have rejected the contention that the Indian Right-
of- Way Act of 1948 repealed, by implication, portions of the act of 1901 and that a
condemnation action required the consent of the Secretary of Interior or of the
Indians,” According to these cases, Section 357 stands alone in providing the
authority to condemn allotted Indian land without consent of Indians or the Sec-
retary of the Interior. However, as previously noted, trtbal land is not subject to
condemnation.”

The U.S. Supreme Court in United States v. Clarke considered the question
ofwhether 25 U.S.C, Section 357 authorizes the taking of allotted Indian land by
physical occupation, commonly called “inverse condemnation,” The Court, revers-
ing the court of appeals for the Ninth Circuit, found that the word “condemned,”
as used in 1901 when 25 U.S.C. Section 357 was enacted, had reference to a judi-
cial proceeding instituted for the purpose of acquiring title to private property
and paying just compensation for it, not to physical occupation, or “inverse con-
demnation,” even though that method was authorized by state law.” The Su-
preme Court decision strictly construes the statute and would appear to foreclose
any taking of allotted Indian land except by formal condemnation proceedings,
This would alse seem to preclude, for example, “regulatory takings” that were not
authorized in formal condemnation proceedings.



-V. ISSUES RELATING TO HIGHWAY CONSTRUCTION ON INDIAN RESERVATIONS

A. Tribal Sovereign Authority”

Beginning with the rulings in Cherokee Nation v. Georgia and Worcester v.

Georgia," the U.S. Supreme Court has held that Indian tribes retain inherent
sovereign authority over their reservation lands and activities except to the ex-
tent withdrawn by treaty, federal statute, or by implication as a necessary result
of their status as “dependent domestic nations.” In Worcester, Chief Justice
Marshall stated:

The Indian nations bad always been considered aa distinct, independent political com-
munities, retaining their original natural rights.... Fhe Cherokee nation, then, is a dis-
tinet community, occupying its own territory, with boundaries accurately described, in
which the laws ofGeorgia can have no force, and which the citizens ofGeorgia have no
right to enter, but with the assent of the Cherokees themselves, or in conformity with
treaties, and with the acts of Congress."
In these decisions the Court viewed the Indian nations as having distinct

boundaries within which their jurisdictional authority was exclusive—a
“territorial test.” Pevar, in his book The Rights of Indians and Tribes, examines
nine of the most important areas of tribal self-government:

formation of a government
determination of tribal membership
regulation of tribal property
regulation of individual property
the right to tax
the right to maintain law and order
the right to exclude nonmembers from tribal territory
the right to regulate domestic relations
the right to regulate commerce and trade

Tn later years, the Court went beyond the territorial test. It formulated other
tests that generally decreased Indian tribal jurisdiction and increased state ju-
risdiction. This was based primarily on the tribe’s “dependent status,” moving
from an “infringement test” to a “preemption test." In 1978 the Court ren-
dered decisions in three cases that further defined the inherent sovereignty of
Indian tribes by creating and expanding an “inherent limitations” doctrine, which
seemed to limit a trihe’s inherent regulatory authority to internalmatters among
tribal members.”

This limitation became less certain after the Court’s decision in Washington v.

Confederated Tribes of Colville Indian Reservation, where the Court upheld the
power of tribes to tax on-reservation cigaretie sales to non-Indians, recognizing
that Indian tribes possess a broad measure of civil jurisdiction over the activities
ofnon-Indians entering the reservation to engage in economic activity:

[T]he power to tax transactions cecurring on trust lands and significantly involving a
tribe or its members is a fundamental attribute of sovereignty which the tribes retain

unless _fivested
of it by federal law or necessary implication of their dependent

status. ~

But a few months later, in the seminal case ofMontana vu. United States,’ the
Court held that the Crow Tribe lacked inherent civil authority te regulate fishing
by non-Indians on non-Indian-owned fee lands within the reservation where no

important tribal interest was affected. But the decision made clear that although
there is a presumption against tribal power to regulate activities of nonmembers,

it can be done if there is a tribal interest sufficient to justify tribal regulation. The
Court then gave two basic tests for where and how that could occur:

Oliphant only determined inherent tribal authority in criminal matters, the principles
on which it relied support the general proposition that the inherent sovereign powers of
an Indian tribe do not extend to the activities of nonmembers of the tribe. To be sure,
Indian tribes retain inherent sovereign power to exercise some forme of civil jurisdic-
tion over non-Indians on their reservations, even on non-Indian fee lands. [1] A dribe
may regulate, through taxation, licensing,or other means, the activities of nonmembers
who enfer consensual relationships with the tribe or its members, through commercial
dealing, contracts, leases, or other arrangements. [2] A tribe may also retain inherent
power to exercise civil authority aver the conduct of non-Indians on fee lands within its
reservation when thot conduct threatens or has some direct effect on the political integ-
rity, the economic security, or the health or welfare of the tribe. (emphasis added)
(citations omitted)

In 1989, the concept of inherent tribal sovereignty was eroded even further as
a result of the opinions in Brendale v. Confederated Tribes and Bands of Yakima
Indian Nation.” The opinions reviewed the authority of the tribes to impose
zoning regulations on two pieces of property owned in fee by nonmembers, which
were already under zoning by Yakima County, Washington. Roughly 80 percent
of the reservation land was held in trust by the United States, with 20 percent
owned in fee by Indian or non-Indian owners. Most of this fee land was in three
towns, the rest were scattered in a “checkerboard” fashion throughout the reser-
vation. The reservation was divided informally into an “open area” and “closed
area.” The open area covered the eastern third of the reservation, half of which
was owned in fee by nonmembers who composed 80 percent of the population.
One of the fee-owned properties sought to be zoned was in this open area. The
other fee-owned property sought to be zoned lies in the closed area, 97 percent of
which was tribal land containing no permanent residents and described as an
“andeveloped refuge of cultural and religious significance” to which access by
nonmembers was restricted.

Three separate views of tribal inherent power resulted:
1. Justice White, writing for himself and three others, held that the tribe had

neither treaty-reserved nor inherent powers to zone nonmember fee lands.
2. Justice Blackmum, writing for himself and two others, was of the opinion

that the tribe had the full inherent sovereign power to zone both member and
nonmember fee lands lying within the reservation

3, Justice Stevens, joined by one other justice, was of the opinion that the tribe
could zone the nonmember fee property in the closed area, but not the open area.

The result of this split decision was that zoning was upheld only as to the
closed area, The significance of the White opinion is that he and three other jus-
tices departed from the analysis in Montana and held tribal regulatory jurisdic-
tion over nonmember fee lands was prohibited per se, even when conduct threat-
ened the political integrity, the economic security, or the health and welfare of
the tribe (second proviso ofMontana).'" But the first proviso ofMontana survived
so that a tribe may still regulate, “through taxation, licensing or other means, the
activities of nonmembers who enter consensual relationships with the tribe or its
members, through commercial dealing, contracts, leases or other arrangements.”
As concluded in the analysis ofBrendale in the American Indian Law Deskbook!"

Despite the fractured nature of the opinions in Brendale, a present majority of the
Court has adopted the general premise that, outside a land-use situation, inherent
tribal regulatory authority extends to nonmembers only when express or constructive
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congent is present, such as throogh voluntary on-reservation business transactions
with tribes or use of tribal lands. This conclusion was reinforced in Duro y. Reina
where the Court held a tribe lacked criminal jurisdiction over a uonmember Indian
with respect to on-reservation conduct.... The Court’s decisions since Oliphant thus re-
flect a strong tendency to restrict inherent tribal anthority over nonmembers to a con-
sensual core—the firstMontane exception.

B. Planning and Project Development Activities

1. Planning
In view of the quasi-sovereign status of Lhe Indian tribes, it is important to

recognize during planning and project development that a government-to-
government relationship is being entered into when a state or local government
plans a highway project on Indian reservation lands. Congress underscored this
when it

enacted
the Intermodal Surface Transportation Efficiency Act of 1991

(ISTEA),” first by defining “public authority” to include “Indian tribe,’ and
second hy adding new statewide planning requirements that mandate the devel-
opment of statewide plans which “shall, at a minimum, consider...[t}he concerns
of Indian tribal governments having jurisdiction over lands within the boundaries
of the State.”™

The U.S. Department of Transportation issued new regulations on statewide
planning on October 28, 1993,

2 which significantly amplify the statutory re-
quirements. These regulations, which apply te both FHWA programe and Federal
Transit Authority (FTA) programs, amend the regulations of Title 23, C.F.R.,.
Part 450—Planning Assistance and Standards. Subsection 450.208 prescribes 28
factors that shall be considered, analyzed, and reflected in the planning process
produets, including: “(23) The concerns of Indian tribal governments having ju-
yisdiction over lands within the boundaries of the State.” Subsection 450(a) pro-
vides as follows:

The degree of conaideration and analysis of the factors should be based on the scale and
complexity ofmany issues, including transportation problema, land use, employnient,
economic development, eavironmental and heusing and community developinent objec-
tives, the extent of overlap between factors and other circumstances statewide or in
subareas within the State.

Under Section 450.210, Coordination, each state, in cooperation with partici-
pating organizations “such as...Indian tribal governments..shall...provide for a
fully coordinated processes,” including 12 listed categories such as:

(6) Transportation planning carried out by the State with iranaportation planning car-
ried out by Indian tribal governments;

(12) Transportation planning with analysis of secial, economic, employment, energy,
environmental, and housing and community development effects of transportation ac-
tions....
Subsection 450,214(c} provides that in developing the statewide plan, the state

shall: .

{2) Cooperate with the Indian tribal government and the Secretary of the Interior on
the portions of the

Plan
affecting arcas of the State under the jurisdiction of an Indian

tribal government...
Section 450.104 defines the key terms “consultation,” “cooperation,” and

“eeordination” as follows:
Consultation means that one party confers with another identified party and, prior to
taking action(s), considers that party's views,

Cooperation means that the parties involved in carrying oui the planning, program-
ming and management systems processes work together to achieve a common goal or
objective.
Coordination means the comparison of the transportation plans, programs, and sched-
ules of one agency with related plans, programs and schedules of other agencies or en-
tities with legal standing, and adjustment ofplans, programs and

schedules to achieve
general consistency.

2, Environmental and Related Issues™

a. General—Whether a specific federal statute of general applicability, such as
the National Environmental PolicyAct of 1969 (NEPA), applies to activities on
Indian lands depends on the intent of Congress.” Certainly, such laws will be
heid to apply where Indians or tribes are expressly covered, but also where it is
clear from the statutory terma that such coverage was intended.” Where re-
tained sovereignty is not invalidated and there is no infringement of Indian
rights, Indians and their property are normally subject to the same federal laws
as others.” here were no reported cases found where an Indian tribe had suc-
cessfully challenged applicability of federal environmental laws to Indian lands.

Federal statutory environmental law has been a fertile field for litigation he-
tween states and tribes both as te applicability and jurisdiction.” Thus far, state
environmental laws have been held not to apply to Indian reservations,” How-

’
ever, while “[sltate laws generally are not applicable to tribal Indians on an In-
dian reservation except where Congress has expressly provided that State laws
shall apply,” the Supreme Court has not established an inflexible per se. tule
precluding state jurisdictionin the absence of express congressional consent.” As
the Court said inNewMexico v. Mescalero Apache Tribes™

[Ulnder certain circumstances a State may validly assert authority over the activities
of nonmembers on a reservation, and...in exceptional circumstances a Statemay assert
jurisdiction ever the on-reservation activities of tribal members.
But the Court

made clear, in Washington. v. Confederated Tribes ofthe Colville
Indian Reservation,”the tribes have no right “to market an exemption” from
state law.

b. NEPA Compliance—NEPA (42 1.5.C Section 4832 [2][c}) is silent on its
applicability to Indian country and Indian tribal

agencies. By its terms, it applies
to the “major federal actions” of federal agencies, ond this would include the
Department of the Interior and BLA. In Davis v. Morton,” the court of appeals for
the Tenth Cireuit addressed the applicability of NEFA to BLA approval of a 99-
year lease on the Tesuque Indian Reservation in Santa Fe County, New Mexico.
The court of appeals held as follows:

We conclude approving leases on federal lands constitutes major federal action and
thus must be approved according to NEPA mandates. As our court had oreasion to
consider once befnre, this Actwas intendad to include ull federal agencies, including the
Bureau of Indian Affairs.

Subsequent to this ruling, BIA, in cooperation with the various Indian tribes,
began preparing environmental analyses in compliance with NEPA, Although
BIAhasno specific environmental regulations covering highway rights ofway or
highway coustruction, it considers NEPA requirements to be applicable. BIA has
issued an NEPA handbook to provide guidance to BIA personnel and others whe
seek to use Indian lands that are subject to federal approval. Normally, BIA
would be the jurisdictional agency, but it may alse act as a “cooperating agency”



with another federal agency, such as FHWA, that is acting as “lead agency,” un-
der the Council on Environmental Quality regulations,”

The Montana Department of Highways has started the practice of entering
into a memorandum of understanding with FHWA and the jurisdictional Indian
tribe regarding the procedures to be followed in preparation of such environ-
mental impact statements.” The American Indian Law Deskbook devotes an
entire chapter to state-tribal cooperative agreements, giving many examples and
representative samples

of such agreements, including several relating to anvi-
ronmental matters.”
At present, the FHWA/FTA environmental regulations in 23 C.F.R, Part 771,

which prescribe the procedures for compliance with NEPA, exempt “regional”
transportation plans from preparation of environmental analysis." This exemp-
tion is supported by case jaw.” Although the statewide planning regulations
previously discussed place great emphasis on, and establish requirements con-
cerning, the environmental effects of transportation decisions, they do not man-
date an NEPA environmental analysis. However, given the importance to Indian
tribes of reversing the loss of tribal resources and preserving the integrity of
tribal lands, state transportation planning and project development will necessi-
tate the use of environmental inventorying and in some cases may need to con-
sider the use of a “tiered” environmental impact statement.

e. Tribal Enforcement Authority for Federal Environmental Statutes other than
NEPA.—In State of Washington Department of Ecology v. United States Envi-
ronmental Protection Agency,” involving the Resources Conservation and Recov-
ery Act, the court of appeals for the Ninth Circuit noted:

The federal government has a policy of encouraging tribal self-government in enviran-
mental matters. That policy has been reflected in several environmental statutes that
give Indian tribes a measure of control over policy making or prograni administration
or both,,.. The policies and practices of EPA also reflect the federal commitment to
tribal self-regulation in environmental matters.

In that case, and in the earlier Ninth Circuit case ofNance v. Environmental
Protection Agency,"™ which involved Environmental Protection Agency (EPA)
delegations toa tribe under the Clean Air Act, the court of appeals approved
EPA’s development of regulations and procedures authorizing the treatment of
Indian tribes on a government-to-government basis, encouraging Indian seif-
government on environmental matters, notwithstanding the fact that none of the
major federal environmental regulatory statutes at that time provided for dele-
gation to tribal governments.

Subsequently, as these and other environmental statutes came before Con-
ereas for amendment or reauthorization, Congress expressly provided tribal gov-
ernments various degrees of jurisdictional authority. Major environmental stat-
utes granting such tribal authority, which may be involved in the development or
maintenance of a highway project on an Indian reservation, are as follows:

* Clean Air Act, 42 U.S.C. Section 7401, et seq. (eligible tribes may assume
primary responsibility for all assumable programs, see Section 7601}

« Safe Drinking Water Act, 42 U.S.C, Section 300f, et seg. (eligible tribes may
assume primary responsibility for all assumable programs, see Sectians 300j-11,
300h-1fel)

® Federal Water Pollution Control Act (Clean Water Act), 33 U.S.C. Section
1251, ef seg. (eligible tribes allowed to establish water-quality standards, non-

point source management plans, and issue National Pollutant Discharge Elimi-
nation System and Section 404 dredge/fill permits, see Section 1377(e) allowing
tribes to be treated as states)

« Comprehensive Environmental Response, Compensation and Liability Act,
42 U.S.C. Section 9601, et seg., (Section 9626 provides that tribes are to be
treated as states for certain purposes, including notification of release, consulta-
tion on remedial actions, access to information, and cooperation in establishing
and maintaining national registries.)

Another environmental statute that has not been amended to provide for tribal
primacy is the Resources Conservation and Recovery Act, 42 U.S.C. Section 6901,
et seq. This statute was construed in Siate ofWashington Department ofEcology
uv, EPA not to allow state enforcement on tribal lands, but rather EPA enforce-
ment.

d. Other Federal Laws Applicable to Environmental Concerns of Indians.—In
addition to the specific environmental statutes noted earlier, the following federal
laws should also be considered when planning a project on Indian lands.

(1} American Indian Religious Freedom Act of 1978 (AIRFA).““—AIRFA pro-
vides that it shall be the policy of the United States to protect and preserve for
the American Indian, Eskimo, Aleut, and Native Hawaiian the inherent right of
freedom to believe, express, and exercise their traditional religions, including but
not limited to access:to religious sites, use and possession of sacred objects, and
freedom to worship through ceremonies and traditional rites. Federal agencies
are directed to evaluate their policies and procedures to determine if changes are
needed to ensure that such rights and freedoms are not disrupted by agency
practices. The court of appeals for the D.C. Circuit determined that there is a
compliance element in this act, requiring that the views of Indian leaders be ob-
tained and considered when a proposed land use might conflict with traditional
Indian religious beliefs or practices and that unnecessary interference with In-
dian religious practices be avoided during project implementation on public lands,
although conflict does not bar adoption of proposed land uses where they are in
the public interest.’ There is presently pending in Congress the Native Ameri-
can Free Exercise ofReligion Act of 1993" to extend the coverage ofAIRFA.

(2) Archaeological Resources Protection Act of 1979."”—This act provides for
the protection and management. of archaeological resources. It specifically re-
quires that the affected Indian tribe be notified if proposed archaeological investi-
gations would resuit in harm to or destruction of any location considered by the
tribe to have religious or cultural importance. This act diracts consideration of
AIRFA in the promulgation of uniform regulations.

(3) National Historic Preservation Act of 1966."“"—This act addresses preser-
vation of historic properties, including historical, archaeological, and architec-
tural districts, sites, buildings, structures, and objects that are eligible for the
National Register ofHistoric Places. In some cases, properties may be eligible in
whole or in part because of historical importance to Native Americans, incliding
traditional religious and cultural importance. Federal agencies must take into
account the effects of their undertakings on eligible properties.

(4) Section 4(f) of the Department of Transportation Act of 1966.'"—Section
provides a policy ofmaking special effort to preserve the natural beauty of

the countryside and public park and recreation lands, wildlife and waterfowl ref-
uges, and historic sites. It mandates that transportation programs and projects
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may use such land, where determined by state or local officials to be gignifieant,
only if there is no feasible and prudent alternative and all possible planning to
minimize harm has taken place.

C. Highway Construction Activities

1. Indian Employment and Contracting Preference
a. General—At least as early as 1834, the federal government accorded some

hiring preference to Indians.” Since that time, Congress has continued to enact
such preferences.” The Indian Reorganization Act of 1984, also known as the
Wheeler-Tloward Act, 48 Stat. 984, 25 U.S.C. Section 461 et seg., accords an em-
ployment preference for qualified Indiansin any position in BIA, without regard
to the civil-service laws.'”

Title VIL of the Civil Rights Act of 1964, 78 Stat, 253, was the first major fed-
eral statute prohibiting discrimination in private employment on the basis of
“rave, color, religion, sex, or national origin.” 42 U.S.C. Section 2000e-2G). How-
ever, Sections 701(b) and 703(3) of this act expressly exempted from coverage the
preferential employment of IIndiane by Indian tribes or by industries located on or
near Indian reservations.”The Egual Employment Opportunity Commission
(EEOC) regulations relating to work on or near Indian reservations define the
word “near” to include “all that area where a person seeking employment could
reasonably be expected to commute to and from in the course of a work day/"™ It
should be noted that these regulations expressly prohibit extending such prefer-
ences on the basis of tribal affiliation.”

The Supreme Court addressed the conatitutionality of Indian preference in
Morton v. Mancari, 417 U.S. 535 (1974). The case involved a challenge by non-
Tndian employees of BIA to the employment preference accorded Indians by the
Indian Reorganization Act. They contended that the preference contravened the
antidiserimination provisions of the Equal Employment Opportunities Act of
1972" and constituted invidious racial diserimination in violation of the duc
process clause of the Fifth Amendment @olling v. Sharpe, 847 U.S. 497 (1954).
The Court rejected both contentions and upheld the Indian hiring preference:

Contrary to the characterization mide by appellees, this preference does not constitute
“racial discrimination.” Indeed, it is nat even a “racial” preference. [footnote 24).... The
preference, as applied, is granted to Indiuns not as a diserate racial group, but, rather,
as members of quasi-sovereiga tribal entities.... On numerous occasiong this Court
specifically has upheld legiclation that singles out Indians for particular and special
treatment. [citations omitted],,.As long as the special treatment ean be tied rationally
to the fulfiliment of Congress’ unique obligation toward the Indians, such legislative
judgments will not be disturbed. Here, where the preferenceis reasonable and ration-
ally designed to further

Indian self-government, we cannot say that Congreas* classifi-
catioa violates due process.

In the footnote to the preceding quotation, the Court noted that the preferénce
was political rather than racial:

The preference is not directed towards a “racial” group consisting of“Indians”; insteud,
it applies only to members of “federally recognized” tribes. This operates to exclude
many individuals who are racially to be classified as “Indians.” In this sense, the pref-
erence is political rather than racial in nature.

The Buy Indian Act,” 25 U.S.C, Section 47, provides that “{slo far as may be
practicable Indian labor shall be employed, and purchases of the products of In-

dian industry may be made in open market in the discretion of the Secretary of
the Interior.” However, in a 1980 decision, the Supreme Court held in Andrus v.
Glover Construetion Co." that this act does not authorize BIA to enter into road
construction contractswith Indian-owned companies without public advertising of
such contracts for competitive bids pursuant to the Federal Property and Admin-
istrative Services Act of 1949, 41 U.S.C, Sections 252{e) and 253.

The Indian Self-Determination and Educational Assistance Act of 1975"" di-
rects the Secretary of the Interior and the Secretary ofHealth and Human Serv-
ices to contract with tribal organizations for specified programs administered by
their departments for the henefit of Indians, including construction programs.”
Relative to subcontracting, 25 U.S.C. Section 450e(bN2) requires all Jederal agen-
cies, to the greatest extent practicable, to give preference in the awarding of sub-
contracts to Indian organizations and Indian-owned economic enterprises in any
contracts with Indian organizations or for the benefit of Indians.’” In connection
with employment, 26 U.S.C. Section 480e(b)(1) requires all federal agencies, to
the greatest extent practicable, to give preference in opportunities for training
aud employment to Indians in any contracts with Indian organizations or for the
benefit of Indians.

b. In the Federal Highway Program.—(1) Federal Lands Highways Program.
The Surface Transportation Assistance Act of 1982" amended Title 23 0.5.0.
Section 204 to establish a Federal Lands Highway Program, which includes
funding for the construction or improvement of “Indian reservation reads.”"” Un-
der 23 U.8.C. Section 204(b), a preferencemay be given for Indian labor on those
projects funded by Indian reservation road funds. An exception to competitive
bidding requirements for contracts funded with Indian reservation read funds is
provided in 23 U.5.C. Section 204(¢), making these contracts subject to the Buy
Indian Act and the Indian SelfDetermination and Education Assixtance Act.
Therefore, on such projects, there is authority to contract directly with Indian
tribes or Indian contractors and to require preferential hiring ofIndians.

On other direct federal highway projects, not funded by Indian reservation
road fands, the authority is limited to use of Section 8(a) set-usides to qualified
Indian contractors" and the use of affirmative-action requirements for contrac-
tors to use good-faith efforts to hire minorities, such as Indians, using preestab-
lished hiring goals. Relative tu subcontracting, the FHWA Federal Lands High-
way Program sometimes uses a Federal Acquisition Regulation clause, which
encourages contractors te subcontract with Indian-

owned
firms by paying addi-

tional Cup 40 5%) of the added costs of such subcontracts.”
(2) Federal-Aid Highway Program. (a) Indian Employment Preference. Con-

gress, in enacting the Surface Transportation and Uniform Relocation Assistance
Act of 1987 (STURAA),'” added a new Subsection (d) to 23 U.S.C. Section 140:

{d) INDIAN EMPLOYMENT AND CONTRACTING. Consistent with section 708(i) of
the Civil Rights Act of 1964 (42 U.S.C. 2000e-2(i}, nothing in this section shall preclude
the preferential emplayment. of Indians living on or near a reservation on projects and
contracts on Indian reservation roads, The Secretary shall cooperate with Indian tribal
governments and the States to implement this subsection.

Prior to the enactment of 23 U.S.C, 140(d}, in early 1985, FHWA had inter-
preted Sections 112 and 140 of Title 23 U.8.C. as precluding Indian hiring prefer-
ence on any federal-aid highway contract."”Indian hiring preference could not be
“pmposed” by a state as a condition to awarding a federal-aid

highwa, contract,
but federal-aid contractors could voluntarily give such preferences.” However, tT



Congress enacted Section 140(d) to clarify that Indian hiring preference was
permissible on federal-aid highway projects.

Congress expanded Section 140(d) in ISTEA by adding the following new sen-

tence:
‘

States may implement a preference for
employment

of Indians on projects carriedout
under this title near Indian reservations.

As written and as explained in the House Committee Report’” this amendment
was intended to permit states to extend Indian hiring to all Indians for any proj-
ects near Indian reservations, even though such projecis were not technically
Indian reservation roads.

Following passage of ISTEA, FHWA issued FHWA Notice, N 4720.7, “Indian
Preference in Employment on Federal-aid Highway Projects on and near Indian
Reservations,” dated March 15, 1993. The purpose of this notice was to consoli-
date all previous guidance for FHWA field officials, state highway agencies, and
their subrecipients and contractors regarding the allowance for Indian preference
in employment on projects on and near Indian reservations. The notice covers the
following:

(1) Eligible projects for Indian employment preference consideration (those on Indian
Reservation Roads (IRRs}, those not on IRRs, but near reservations and “other Indian
lands”);
(2) Eligible and “targeted” employees for Indian employment preference;
{3) Indian employment preference goal setting and revision, including directions that
State and tribal representatives are to-confer during project development andmake de-
terminations regarding employment goals, excepting the contractar's “core crew;”
(4) Guidelines for FHWA participation.in a TERO tax applicable to off reservation
situations.

(b} Indian Preference in Contracting. The Indian Self-Determination Act pro-
visions for Indian preference in contracting and subcontracting has caused much
confusion relative to the Federal-Aid Highway Program. This is due, in part, to
the fact that Indian tribal officials helieved its provisions applied to all federal
highway construction funds, including the grant-in-aid to the states for highway
construction. The confusion is understandable given the fact that certain ear-
marked fonds from the Highway Trust Fund are subject to the Indian Self-
Determination Act (.e., Indian reservation road funds administered under 23
U.S.C. Section 204, previously discussed). However, no contracting preference for
Indian-owned firms is either authorized or mandated under the Federal-Aid
Highway Program.

The question was addressed by FHWA in a legal memorandum to the FHWA
Montana division administrator in connection with a letter from the tribal attor-
ney for the Blackfeet Tribe.” The Blackfeet attorney took the position that 23
U.S.C. Section 140(d), Indian Employment and Contracting, seemed to extend
preference to Indians living on or near a reservation relative to contract awards.
The FHWA response was that Section 140{d) does not authorize Federal-Aid
Highway Program grantees to use Indian contractor preference, but they must
follow competitive bidding procedures mandated by 23 U.S.C. Section 112 and its
implementing regulations in 23 C.F.R. Section 635. However, it was pointed out
that a complete set-aside procedure may be followed by state grantees for disad-
vantaged business enterprises, including but not limited to Indian-owned firms,
in accordance with 49 C.F.R. Section 23.45(k)."*

2. Tribal Employment Rights Ordinances
a. Background.—The genesis of Tribal Employment Rights Ordinances

(TEROs) was the failure of construction contractors to live up to Indian hiring
commitments that bad been made to the Navajo Tribe in connection with con-
struction of the Salt River generating plant in Arizona. Based on this experience
in the early 1970s, the EEOC conducted a 2-year study that concluded that
“tribes had the sovereign right to enforce employment requirements on employers
conducting business on the reservation.” By 1978, EEOC, working through a con-
sulting firm, funded the design and testing of the first TEROs, and assisted 22
tribes to enact TEROs.’”

One of the more significant products of the EEOC involvement in TERO devel-
opment was the preparation and issuance of the manual indian Employment
Rights—A Guide to Tribal Action, by Daniel A. Press. The 1979 revised edition of
the manual, more than 200 pages long, includes model tribal ordinances and a set
of guidelines for a tribal employment rights office. The shorter version TERO was
enacted by several tribes in the late 1970s and early 1980s, and it was this ver-
sion that state highway departments began to see enforced against federal-aid
highway contractars.

This model ordinance establishes the
requirement

for Indian-hiring preference
using the following language:

All employers operating within the exterior bowndaries of the
reservation are hereby required to give preference to Indians

in hiring, promotion, training, and all other aspects of employment, and in subcontract-
ing. Said employers shall comply with the rules, regulations, and guidelines of employ-
ment rights office that set out the specific obligations of the employer in regard to In-
dian preference.

The ordinance requires the “employer who has a collective bargaining agree-
ment” to obtain a written agreement from the union(s) stating that the union(s)
shall comply with the Indian-preference laws, and so forth. Failure of the em-
ployer to comply with the ordinance or auy implementing rules on employment
rights or to get the required union agreements is subject to sanctions that in-
clude, but are not limited to the following:

Denial of the right to commence business on the reservation, civil fines, auspension of
employer's operation, denial of the right to conduct any further business on the reser-
vation, payment of back pay or other relief to correct harm done te aggrieved Indians,
and the summary removal of the employees hired im violation of the Tribes’ employ-
ment rights requirements.

The ordinance provides that these sanctions are to be imposed by the TERO
directar after opportunity for an evidentiary hearing. In addition, the TERO di-
rector is authorized to issue rules and regulations to implement the ordinance,
and to:

1. Impose otumerical hiring goals and timetables;
2. Require establishment/participation in training programs;
3. Establish a tribal hiring hall with a requirement that no covered employer may hire
a non-Indian until the hall certifies that no qualified Indian is available;
4, Prohibit use of qualification criteria that serve as barriers to Indian employment
unless clearly demonstrated to be a business necessity;
5. Enter into agreements with unions to insure union compliance;

él



&. Require employers to give preference in award of contracts and subcontracts to tribal
or other Indian-owned firms;
7. Establish counseling programs to aid Indians to retain employment and te require
employers to participate therein,

Finally, the ordinance imposes an employment rights fee to raise revenue for
the operation of the TERO Office, For construction contracts of $100,000 or more
the recommended fee is 0.5 percent of the total amount of the contract. This tux
has become known as the TERO tax.

b. FHWA and State Highway Agency Treatment of TERO.—During the early
1980s the states employed a variety ofmethods 10 recognize or give notice in their
contracts ofTERO requirements applicable to an advertised contract for highway
construction on an Indjan reservation. Some states only advised bidders in the
notice to bidders or other contract documents,” while others required contractors
to complywith the TERO as a contractual obligation.” Initially, FHWA regional
offices, while recognizing the authority of the tribes to enforce TEROs against
contractors, cautioned the states about incorporating the ordinance imto their
highway construction contracts as a state-enforced provision, recommending in-
stead that an informational notice of TERO requirements be placed in the invita-
tion for bids.
As previously noted, in early 1985, the Federal Highway Administration took

the position that the imposition and administration ofTEROs was to be left to the
contractor and the tribe, and that such preference programs were not to be in-
cluded either directly or indirectly in federal-aid highway contracts. However, the
agency did not oliject to the states’ noncoercive mention in their federal-aid bid
packages of the provisions of 41 C.F.R. 60-1.5(4)(6), which stated that it was not a
violation of federal equal employment opportunity policies for contractors to give
preference in employment to Indians in connection with projects on or near an
Indian reservation.'” ‘This position chanyed after the addition of 23 U.S.C. See-
tion 140(d). :

The Senate Committee Keport on STURAA’®” encouraged state departments of
transportation to meetwith tribal employment rights offices and contractors prior
to bid letting on a project to develop werkable and acceptable employment agree-
ments, including agreed employment goals, prior to bid letting. Follewing enact-
ment of STURAA, with the addition of 28 U.S.C. Section 140(d), and consistent
with the Senate report language, the Federal Highway Administrator, in a
memorandum dated Octeber 6, 1987, directed as follows:

.FHWA field offices should encourage States ta meet with Indian tribes and their
Tribal Eyxployment Rights Offices (TERO’s) to develop contract pravisions for Federal-
Aid highway projects whichwill promote employment. opportunities for Indians.
To develop a workable and acceptable project Indian employment goal, the State should
conferwith tribal representatives during project development. In setting the goal, con-
sideration should be given to the availability of skilled and unskilled Indian resnurees,
the type of contract, and the potential employment requiremernia of the contractor in
addition to its core-crew. Once established, the goal should only be changed by the
State wfler consultation with the Indian tribal representative and the contractor and
after consideration of good faith efforis to achieve the original goal. Sanctions for fuil-
ure tomeet the employment gual should be determined in advance and be made a part
of the contract to facilitate enforcement,

This memorandum stated that FHWA would not recognize or allow any con-
tract preference for Indian-owned firms, except through the Department of

Transportation's Disadvantaged Business Enterprise (DBE) program.” In addi-
tion, FHWA would participate with federal-aid funds in the cost of TERO taxes,
as with other state and local taxes, provided they did not discriminate or other-
wise single out federal-aid projects.
A 1988 FHWAmemorandum advised field offices that relative to TERO taxes,

FHWA would participate in a tax on the full contract amount of a praject not
wholly within the reservation if this was state policy for nonfederal-aid projects.
Tt also said that FHWA participation was not limited ts a TEKO tax of 1 percent,
provided the percentage of tax was the same for nonfederal-aid projects.” In
addition, the memorandum advised that before FITWA authorizes advertisement
of a contract, agreements on the TERO costs and requirements rust be reached
and the requirements must be clearly set forth in ihe bidding proposal, Despite
this guidance, such agreements have nat been considered mandatory in practice.

The FHWA guidaree of 1987 and 1988 was consolidated inte FHWA Notiee N-
4720.7, dated March 15, 1993.

c. Examples of Problems under TERO Apreemenis—(1) The Oregon Depart-
ment of Transportation (ODOT) presently deals directly with Tndian tribes and
enters inte TERO agreements that set hiring goals, TERO tax, and other matters.
In attempting to reach agreement relative to rehabilitation projects on 1-84 on the
Umatilla Reservation, the tribe demanded two requirements that ODOT would
not accept andmake a part of its contracts. The two requirements are as follows:

1. All sappliers supplyig material for the contractors and subcontractors would be
subject to Indian hiring preference for anynew hires;
2, The tribe was to have a veto power over ali DBE firms te be used by the prime con-
tractor;

Although nut agreeing to theee provisions, ODOT put out an addendum to all
prospective bidders communicating 4 statement prepared by the tribe relative to
the tribe’s position on these matters.

(2} Several tribes have sought to require exclusive use of Indian-owned or In-
dian-fursished borrow material on federal-aid projects, using either the TERO
agreement or specific ordinances. The FITWA’s Office of Engineering addresued
this problem in an April 15, 1993, memorandum.” Although not addressing the
jurisdictional] question of whether the tribes had tha authority to make such re-
quirements, FITWA advised that its policies, in 28 C.F.R. 685.407, must be com-
plied with regardless ofwho furnishes the material. Section 635.407 requires that
the contractor is to furnish all materials to be incorporated into the project, using
sources of his or her own choice, unless the state highway agency, with FHWA
concurrence, makes a public-interest finding that a mandatory furnished source
is to be used, The memorandum concluded:

The above described policies apply whether the materials are furnished by the SHA
Istate highway agency], or, as in the subject case, a SHA designated Indian-owned
source. Whether the designated material source is privately owned, or Indian-nwned
and whether or not is the result of a focal Indian ordinance has no affect on our policy.
(definitian added}

lt should be noted that where a state or contractor is intending to use Indian
lands that are under federal trust ownership, it must get prior approval of the

secretary
of the interior. This would apply to both tribal and allotted trust

lands.
d. Litigation of TEROs.—Litigation testing the authority of Indian tribes to

enforce TEROs has been quite limited. The only reported appellate case is FAC v. Go



Shoshone-Bannock Tribes, et al., a 1990 decision of the court of appeals for the
Ninth Circuit upholding a TERO, which will be discussed later. However, the first
case testing a TERO was Empire Sand & Gravel Co., Inc., vu. Crow Tribe of Indi-
ans (Jan. 6, 1986), filed by several highway construction contractors against the
Crow Tribe and the Montana Department of Highways, in connection with sev-
eral Interstate 90 projects within the Crow Reservation.’

The highway contractor plaintiffs in Empire challenged Montana’s April 4,
1983, agreement with the Crow Tribe, previously discussed,” whereby contrac-
tors would he required to give hiring preference to Indians, as contravening 23
U.S.C, Section 140. In addition, they challenged the authority of the Crow Tribe
to enforce TERO and the TERO tax against contractors constructing a federal-aid
highway. They sought an injunction against the Crow Tribe and the Crow Tribal
Employment Rights Office from attempting to impose Indian preference and
other provisions of the TERO, as well as damages refunding the TERO tax that
had been collected.

The U.S. District Court dismissed the case on cross-motions for summary
judgment, stating:

The fects make clear that plaintiffs bid on the highway construction projects and en-
tered inte contracts with the State with fail knowledge of an Indian preference clause
because the clause was a part. of the bid specifications as well as the contracts. Plain-
tiffs entered inte agreements with the Crow Tribe to comply with Crow Tribal Resolu-
tion No. 79-27 and agreed to pay certain amounts ta the Craw T.E.B.O. The contracts
and agreements Were consensual and have been fully performed..., [T]he State and the
Tribe have detrimentally relied on their agreement. Plaintiffs have neither showa that
there is a present case and controversy nor that they were injured so ag to have stand-
ing.

The FMC case” involved the enforcement ofTERO BMPT-30-54, enacted July
22, 1980, by the Shoshone-Bannock Tribes, applying to all employers within the
Fort Hall Reservation in southeastern Idaho, including those businesses owned
by non-Indians operating on fee land. The case presented the question of the ex-
tent of power Indian tribes have over non-Indians acting on fee land located
within the confines of a reservation. The district court held that the tribes did not
have such power, but the Ninth Circuit reversed the decision and upheld the
tribe’s jurisdiction, affirming the decision of the Tribal Appellate Court,

The facts of FMC involved its manufacturing plant on fee land where the com-
pany manufactured elemental phosphorus. FMC was the largest employer on the
reservation, with 600 employees. At the time, FMC got all of its phosphate shale
(one of three primary raw maierials required) from mining leases located within
the reservation and owned by the tribes or individual Indians. Upon notification
of the passage of the TERO, FMC objected to the ordinance’s application to its
plant. However, after negotiations with the tribe, FMC entered into an employ-
ment agreement based on a 1981 TERO that resulted in a large increase in the
number of Indian employees at FMC. In late 1986, the tribes became dissatisfied
with FMOC’s compliance and filed civil charges in tribal court. FMC immediately
challenged the tribal court's jurisdiction in federal district court and got an in-
junction from enforcement of any order against FMC until the tribal court had an
opportunity to rule on the tribe’s jurisdiction over FMC, The tribal court then
found that the tribes had jurisdiction over FMC based on Montana v. United
States," and the court held that the company had violated the TERO, The tribal
appellate court affirmed those rulings and entered into a compliance plan that
required 75 percent of all new hires and 100 percent of all promotions to be

awarded to qualified Indians, mandated that one-third of all internal training
opportunities he awarded to local Indians, and levied an annual TERO fee of ap-
proximately $100,000 on FMC. The federal district court preliminarily enjoined
enforcement of this compliance order, and in April 1988, it reversed the tribal
appellate court.

The Ninth Circuit noted that the standard of review of a tribal court decision
regarding tribal jurisdiction “is a question of first impression among the circuits.”
it further noted that the leading case on the quastion of tribal court jurisdiction is
National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 105
S.Ct. 2447, 85 L.Ed.ad 818 (1985), which established that a federal court must
initially “stay its hand until after the Tribal Court has had a full opportunity to
determine its own jurisdiction and to rectify any errors it may have made,” allow-
ing a full record to be developed. in the tribal court before either the merits or any
question concerning appropriate relief is addressed." After further reviewing the
opinion in Farmers, the court of appeals determined that the standard of review
would be one “clearly erroneous” as to factual questions and de novo on federal
legal questions, including the question of tribal court jurisdiction.

In its review of tribal jurisdiction, the court of appeals cited Montana as the
leading case on tribal jurisdiction over non-Indians and quoted the two circum-
stances in which the Supreme Court said Indian tribes retain inherent sovereign
power to exercise some forms of civil jurisdiction over non-Indians on their reser-
vations, even on non-Indian fee lands:

[1] A tribe may regulate, through taxation, licensing, or other means, the activities of
nonmembers who enter into consensual relationships with the_tribe-or its members,
through commercial dealing, contracts, leases or other arrangements.
[2] A tribe may also retain inherent power to exercise civil authority over the conduct of
non-Indians on fee lands within its reservation when that conduct threatens or has
some direct

effect on
the political integrity, the economic security, or the health or wel-

fare of the tribe.

The court of appeals found that FMC had entered into “consensual relation-
ships”with the tribe or its members and thatMontana's first test was met:

FMC has certainly entered into consensual relationships with the Tribes in several in-
stances. Most notable are the wide ranging mining leases and contracts FMC has for
the supply of phosphate shale to its plant. FMC also explicitly recognized the Tribes’
tazing power in ome of its mining agreements. FMC agreed to royalty payments and
had entered into an agreement with the Tribes relating specifically to the TERO’s goal
of increased Indian employment and training. There is also the underlying fact that its
plant is within reservation boundaries, although, significantly, on fee and not on tribal
land. In sum, FMC’s presence on the reservation is substantial, both physically and in
terms of the money inyolved.,.. FMC actively engaged in commerce with the Tribes and
so has subjected itself to the civil jurisdiction of the Tribes, See, eg,, Babbitt Ford, Inc.
uv. Navajo Indian Tribe, 710 F.2d 587 (9th Cir. 1984).

The court of appeals disagreed with the district court and FMC that these
connections between the company and the tribes, although substantial, did not
provide a sufficiently close “nexus” to employment to support the THRO, citing
Cardin v. De La Cruz,” and pointed out that Cardin contained no explicit re-
quirement of a nexus.” The case was remanded to the tribal court to “give FMC
an opportunity to challenge the application of the TERO under the Indian Civil
Rights Act, 25 U.S.C. Section 1302.”

tT



&. Tribal Jurisdiction Affecting Highway Contractors
a, General.—“Tribal authority over the activities of non-Indians on reservation

lands is an important part of tribal sovereignty.” One feature of this authority,
previously noted, is a tribe’s power to exclude nonmembers entirely or to condi-
tion their presence on the reservation.” In addition, as the Supreme Court stated
in Montana, referring to this tribal inherent sovereign power over non-Indians,
the tribe can “regulate, through taxation, licensing, or other means, the activities
ofnonmembers who enter consensual relationships with the tribe or its merphers,
through commercial dealing, contracts, leases, or other arrangements.”

b. Criminal Jurisdietion.—The Supreme Court clearly stated in Oliphant that
an Indian tribe does not have criminal jurisdiction to try non-Indians in the ab-
sence of express delegation by Congress." In Duro v. Reina, Justice Kennedy,
writing for themajority stated:

We held that the retained sovereignty of the tribe as a political and social organization
to govern ‘ts own affairs docs not include the atithoriéy to impose criminal sanctions
against a citizen. outside its own membership.

The Oliphant decision indicated that at the time the case was decided at least
30 tribes had been asserting criminal jurisdiction over non-Indians, with many of
them relying on implied consent ordinances.” Notice of these “implied consent”
laws were posted on signs al entry points to the reservations, However, despite
the “consensual relationship” language in Montana, the Court did not adopt a
theory of implied consent in either Oliphant or Duro, to support criminal juris-
diction over nonmembers of the tribe.”The question now is whether the courts
will accept or reject such implied consent for civil jurisdiction.

¢. Givil Jurisdiction.--The Indian tribes have been recognized by the Supreme
Court as having “a broad range of civil jurisdiction over the activities of non-
Indians on Indian reservation lands in which the tribes have a significant inter-
est." Even though tribes do not have criminal jurisdiction over non-lodians,
civil disputes between Indians and non-Indians arising out oftransactions on a
reservation are exclusively within tribal court jurisdiction.”For example, ia
Williams v. Lee the Supreme Court upheld the exclusive jurisdiction of the Na-
vajo Tribal Court over the collection of a debt owed by Indians to a non-Indian
merchant:

There can be no doubt that to allow the exercise of state jurisdiction here would un-
dermine the authority of the tribal courts over Reservation affairs and heace would in-
fringe on the right of Indians to govern themselves. It is immaterial that respondent is
not an Indian. He was on the Reservation and the transaction with an Indian took
place there.

This civil jurisdiction is enforceable through tribal courts,” where they exist,
so that where a tribe has the power to regulate activities of non-Indians, they
may sue them in tribal court in connection with such activities,”

d. Consent and “Implied Consent” to Tribal Court Jurisdiction in Highway
Construction Activities —(1)} Example of a “Consent” Ordinance. The South Da-
kota Department of Transportation (SDDOT) and the Rosebud Sioux Tribe (RST)
were able to resulve a troublesome conflict in 1989, which had to do with the
tribe’s use of an express consent provision in the tribe’s Business Licensing Code.
This regulation required that contractors, as a condition te obtaining a manda-
tory business license for doing business on the reservation, consent to jurisdiction
of the RST tribal court and to service ofprocess, for all tax laws, health and sani-

tation Iaws, and consumer protection laws, a3 well as Indian employment and
contracting preference laws."

SDDOT advised RST that it did not abject to its contractors buying the tribe's
$50 business license, but unless the tribe agreed to waive the consent to jurisdic-
tion clause it would withdraw from advertisement certain federal-aid highway
projects scheduled for construction on the reservation. The tribe strongly wanted
to retain the consent to jurisdiction as a matter of tribal suvereignty. South Da-
kota Governor Mickelson and Attorney Genera] Tellinghuisen were equally as
strong in defending retention of state court jurisdiction over contractual obliga-
tions arising out of the SDDOT highway construction contracts, inclnding obliga-
tions to provide comprehensive insurance, performance and payment bonds,
worker's compensation, unemployment tax, sales and service taxes, and state and
federal equal employment opportunities laws. The state believed that none of
these obligations could reasonablybe ceded to the tribal court. In addition, at that
time, the FMC decision had not been made by the Ninth Circuit, and there were
serious reservations about the validity of the TERO.

The tribe initially refused to waive the consent provision, and SDDOT with-
drew advertisement of the projects. Later, the tribe offered, and SDDOT accepted,
a compromise that relieved the SODOT contractors frum signing a statement of
consent ta tribal] jurisdiction, alowed the contractors to retain the right te assert
that the tribe lacked jurisdiction, and agreed that the iribe was not waiving its
jurisdiction. The projects were completed on a cooperative basis, with the TERO
provisions being considered in full force. In this posture, any disputes over tribal
jurisdiction would have been resolved under the procedures set out in the Farm-
ers case, with the tribal court first determining Jurisdiction

and developing a rec-
ord, with any further review going to federal court.”

(2) Example of “Implied Consent.”"’—In the fall of 1993, the Oglala Sioux
Tribe posted the following sign within the right ofway of South Dakota Highway
407;

ENTERING PINE RIDGE
UPON ENTERING YOT) DO
IMPLY CONSENT TO JURISDICTION
OF OGLALA SIOUX TRIBE ORD 19312

Ordinance 93-12 was enacted by the Oglala Sioux Tribe in July 1993 to estab-
lish jurisdiction of the tribal court based on consent to jurisdiction, This ordi-
nance revised the tribe’s Law and Order Gode relating to jurisdiction of the tribal
court to provide as follows:

Section 26. JURISDICTION
The Gglala Sioux Tribal Court shail have jurisdiction of all suits wherein the defendant
is a rnember of the Oglala Sioux Tribe and ofall other suits between members and non-
members who consent to the jurisdiction ufihe tribe, (emphasie added)

The ordinance adopted two new sections to the code, including Section 20(a)
Implied Consent to Tribal Jurisdiction hy Non-Members of the Oglala Sioux
Tribe, which provides as follows:

Any person who is not a member of the Oglala Sioux Tribe shail be deemed as having
consented to the juriediction of the Oglala Sioux Tribe, by doing personally, through an
employee, through an agent or threugh a subsidiary, any of the flowing acts within
the exterior boundaries of the Pine Ridge Indian Reservation.
1, The transaction af any business. G
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2. The commission or omission of any act which results in a tert action.
3. The ownership, use or possession uf any property situated within the exterior
boundaries of the Pine Ridge Reservation.
4. Engaging in any employer-emplayee relationship.
5. Leasing ur permitting ofany land ur property.
6. Residing on the Pine Ridge Indian Reservation.
7. Commission of any act giving rise te claims for spousal support, separate mainte-
nance, child support, child custody, divorce or modification of any decree of divorec or
separatemaintenance proceeding.
3. Amy eontrachued agreement entercd inte within the exterior houndaries of the Fine
Ridge Indian Reservation.

The implications for state highway contractors entering the reservation under
this ordinance are many. The uncertainty over what, if any, litigation costs may
be involved is likely to cause bidders to protect themselves by including a large
contingency bid amount.

VL LEGAL ISSUES RELATING TO THE MAINTENANCE OF HIGHWAYS ACROSS
INDIAN LANDS

A, State Jurisdiction over Highways Across Indian Lands

1. General

Previously discussed in Section IV, B, 1, b of this report was the question of
whether a grant of right of way to construct, operate, and mainiuin a highway
was effective to destroy Indian title so us to give complete power to regulate the
use and oecupancy of that highway against all the public, including the tribal
Indians. The supreme courts of Arizona, New Mexico, and Wisconsin have held
that Indian titleis not

extinguished,
and the granting of such right afway is not a

grant of general jurisdiction,” The U.S. District Court in In re Fredenberg,™
later followedin Application ofDenet-Claw and New Mexico v. Begay, held that
Congress had asserted “exclusive jurisdictidn...as to crimes committed by Indians
on the rights ofwaywithin reservations,” referring to 18 U.S.C. Section 1151. The
Niuth Circuit, in Ortiz-Barraza uv. United States; agreed, holding that “[rlights
ofway running through a reservation remain part of the reservation and within
the territorial jurisdiction of the tribal police.”

Although the dicta by the Seventh Circuit in Konaka v. Brown” indicated
there was some “right to maintain a highway...limited ta auch penal provisiuns as
served to protect and preserve the highway, such ag speeding, impairing the
highway, cte.,” subsequent

cases have not expanded this language into any es-
tablished precedent.”

The 2opinion
of Justice O’Connor, joined by five other justices, in Rice uv.

Rehner™ rejected the view that the states are absolutely barred from exercising
jurisdiction over tribal reservations and members.” She noted that the decisions
of the Court concerning state rogulacion of activities in Indian country had not
been static since the Marshall decision in Worcester v. Georgia and that
“Congress has to a substantial degree opened the doors of reservations ta state
jaws in marked contrast to what prevailed in the time of Chief Justice Marshall,
Organized Village afKake u. Egan, 369 U.S. 60, 74 (1962).” Justice O'Connor far-
ther noted that “[Elven on reservations, state laws may be applied unless such

application would interfere with reservation self-government or would impair a
right granted or reserved by federal law.’ Mescalera Apache Tribe v. Jones, 411
U.S, 145, 148 (1973).” The Rice opinion states:

Although “federal treaties and statutes have been consistently construed to reserve
the right of self-government to the tribes,” ..our recent cases have estublished a
*trend...away trom the idea of inherent Indian sovereignty as a bar ta state jurisdiction
and toward reliance on federal pre-amption."(p.718} ... We do net necessarily require
that Congress explicitly pre-emipt assertion of state authority ingofar as Indians on res-
ervations are concerned, but we have recognized that any applicable regulatury interest
of the State musi be given weight and ‘awiomatic exemptions as a matter of constitu-
tional law’ are unesnal.(p.719) ... When we determine that tradition has recognized a
sovereign immunity in favor ofthe Indians in some respect, then we ure reluctant to in-
fer that Congress has authorized the assertion of state authority in that respect ‘except
where Congress has expressly provided that State laws shall apply.(p.720) ... Repeal by
implication of an established tradition of immunity or self-governance ia disfuvered....
If, however, we do not find such a tradition, or ifwe determine that thc balance of state,
federal, and tribal interests so requires, our pre-emption analysis may accord less
weight to the “backdrop” of tribal sovercignty. (citations omitted).

The Supreme Court of Wisconsin relied onthe analysis and principles estab-
lishedinRicein County of Vilas v. Chapman,’ a 1986 decision holding that Vilas
County had jurisdiction to enforce a noneriminal traffie ordinance against a
member of the Lac du Flambeau Bank of Lake Superior Chippewa Indians for an
offense occurring on a public highway within the boundaries of a roservation, The
court went through a three-step process as outlined in Rice:

1, Whether the Tribe had a tradition of tribal
self-government

in the area of traffic
roguiation on Highway 47within the resorvatian;
2, An

evaluation
of the balance of federal, state, and tribal interest in the regulation of

Highway #47;
8. Whether the federal government had preempted state jurisdiction to regulate High-
way 47 within the Lac du Flambeau Roservation,

The Wisconsin Court, while noting that it had found a tradition of traffic
regulation by the Menominee Tribe in the Webster case, found in marked contrast
that the Lac du Flambeaus had no motor vehicle code in effect at the time of the
offense and therefore no tradition of self-government in this area (at the time of
this decision the tribe had established a traffic code). In balancing the federal,
state, and tribal interest, the Supreme Court ofWisconsin found that the state
had a dominant interest in regulating tratfic on Highway 47 against both Indians
and other users of public highways. It found no federal preemption of state juris-
diction.

However,
in Confederated Tribes of the Colville Reservation v. State of Wash-

ington,”
* the court of appeals for the Ninth Circuit held Washington's speeding

statute not enforceable on public roads within the reservation because, under the
state’s law, the offense of speeding was classified as a civil infraction, rather than
a criminal offense. The Ninth Circuit noted that concern for protecting Indian
sovereignty from state interference prompted courts to develop the erimi-
nal/prehibitory—civil/regulatory test (United States v. Dakota, 796 F.2d 186, 188
(6th Civ. 1986), under which civil infractions would usually remain under Indian
jurisdiction}. The Ninth Circuit decision rejected Washington's argument that
uniformity in highway safety laws required state jurisdiction, “at least where the
Tribes have shown their own highway safety laws and institutions are adequate
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for self-government. Cf County ofVilas v. Chapman, 122 Wis.2d 211, 361 N.W,2d
699....” “*

Here, unlike the Vilas case, the court found that the tribe had and
enforced a. traffic code.

There are good reasons why the Rice principles and the County of Vilas v.
Chapman case have not been relied on by states to assert jurisdiction over traffic
cases on state highways within Indian reservations in the intervening 10 years.
One reason is that several states had already been given or had assumed juris-
diction in Indian country pursuant to Public Law 83-280, Another reason is that
many tribes have established and enforce their own traffic codes on highways
within their reservations. Still another reason is that many tribes have entered
into agreements with the states where they are located to cross-deputize state
and tribal law enforcement officers, or to give concurrent jurisdiction to state
officers, for enforcement of traffic violations and other laws.”" However, there
may be areas of regulation, such as size and weight enforcement, that do not re-
ceive adequate attention due to certain traffic code or enforcement “voids.”

2. State Jurisdiction UnderPublic Law 280
The period between 1943 and 1961 iis often referred to as the “termination era”

in the history of federal Indian law.” The official congressional policy of termi-
nation was established by House Concurrent Resolution 108 in 1953," under
which 109 Indian trihes and bands were terminated.” One result of these laws
was that thousands of Indians and millions of acres of Indian land came under
state jurisdiction.”

Ancther product of this termination policy was enactment of Public Law 83-
280" (hereinafter Pub. L. No. 280), the only federal law extending state jurisdic-
tion to Indian reservations generally.” This act mandatorily delegated civil and
criminal jurisdiction over reservation Indians to 5 states (California, Minnesota,
Nebraska, Oregon, and Wisconsin)—the “mandatory” states. A sixth mandatory
state, Alaska, was addedin 1958." tn addition, the act authorized the remaining
states the option of assuming such

jurisdiction,
*° Tn 1968, based on Indian con-

cerns, Congress amended Pub. L. No. 280°" to provide that there had to be tribal
consent to state jurisdiction and that the United States could accept 2
“yetrocession” of any jurisdiction previously acquired under Pub. L. Na. 280,"
Only 10 of the 44 “option” states assumed jurisdiction under Pub. L. No. 280.™
By 1992, 6 states bad retroceded jurisdiction to some extent.

Pevar provides a table shawing the
jurisdiction delegated to or

assumed by
states under Pub. L, No. 280 (see ‘Table 1).

3. State Jurisdiction Under Other Congressional Acts
Several laws have been enacted conferring state jurisdiction over particular

tribes. Oklahoma and New York are examples of states that have been given ex-
tensive jurisdiction.” New York, for example, has been given jurisdiction over
“all offenses committed by or against Indians on Indian reservations within the
State." A series of court decisions in the past 10 years have recognized the
Oklahoma tribes as having the powers of local self-government possessed by
other tribes and fast dowbt as to the State of Oklahoma’s general criminal and
civil jurisdiction.“”Pevar discusses these laws and the special status of certain
Indian groups, including the Pueblos of New Mexico, the Alaska Natives, the
Oklahoma Indians, the New York Indians, and “nonrecognized tribes,” in Chapter
XV ofhis book.

TABLE 1. JURISDICTION DELEGATED TO OR ASSUMED BY STATES

STATE EXTENT OF JURISDICTION

Mandatory States

Alaska All Indian countrywithin the state.

California All Indian countrywithin the state.

Minnesota All Indian countrywithin the state, except the Red Lake Reservation.
Nebraska All indian country within the state.

Oregon Ali Indian countrywithin the state, except theWarm Springs Reservation.
Wisconsin All Indian countrywithin the state, except theMenominee Reservation.

“Option” States

Arizona All Indian countrywithin the state, limited te enforcement of the state’s air
and water pollution control laws.

Florida Ail Indian countrywithin the state.
Idaho All Indian countrywithin the state, limited to the following snbjectmatters:

tompulsory school attendance; juvenile delingnency and youth rehabilita-
tion; dependent, neglected, and abused children; mental illness; domestic -

yelations; operation ofmotor vehicles on public roads.

Towa Only over the Sac and Fox Indian community in Tama County, limited to
civil and some criminal jurisdiction.

Montana Over the Flathead Reservation, Winited to criminal and later, by tribal con-
sent, to certain domestic relations isaues.

Nevada Over the Ely Indian Colony and any other reservation that may subse-
quently consent.

NoerthDekota Limited te civil jurisdiction over any reservation that gives its emsent. Na
tribe has consented.

South Daketa A federal court invalidated the jurisdiction assumed by the state and
there-fora no Pub. L. No. 280 jurisdiction exists.“

Utah All Indian country within the state with tribal consent. No tribe has con-
sented.

Washington All fee patent (deeded) land within Indian country. Jurisdiction on trust
land is limited te the following subjects unless the tribe requests full juria-
diction: compulsory echool attendance, public assistance, domestic relations,
mental illness, juvenile delinquency, adoptions, dependent children, opera-
tien ofmotor vehicles on public roads. The following tribes have requested
and are now under full state jurisdiction: Chelhalis, Colville, Muckleshoot,
Nisqually, Quileute, Skokomish, Squaxin, Swinomish and Tulalip.

Retroceding States

Minnesota Retroceded jurisdiction over the Nett Lake Reservation (1974).

Nebraska Retroceded jurisdiction over the Omaha tribe except for traffic violations on

public roads (1970).

Nevada Retroceded jurisdiction over all but the Ely Indian Colony (1975).

Oregon Retroceded jurisdiction over criminal matters on the Umatilla Reservation
(1981).

Washington Retroceded jurisdiction over the Quinault Reservation (1969), the Suquam-
ish PortMadison Reservation (1972), and the Colville Reservation (1987).

Wisconsin Retroceded jurisdiction over theMenominee Tribe. -
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B. Jurisdictional Isaues in the Federal Highway Program

1, Highway Beautification Act of1965"
In 1976 FHWA concluded that the states could not be penalized by a 10 per-

cent reduction in federal-aid highway funds, 23 U.S.C. Section 131(b), for failure
ta enforce Section 131, et seg., on federal Indian reservations.” Before reaching
its conclusion, FHWA obtained a legal opinion from the solicitor of interior, which

concluded
that Indian reservation lands were subject te regulation under the

act.” Based on this
Department

of Interior opinion and its own legal analysis,
the fiiWA legal opinwa cuncluded.
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any Federal agency or department the necessary authority and jurladiction to imple.
ment the Act on Mndian reservations.
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ALIn California v. Naegele Outdoor Advertising Co."
preme Court of California, itwas held that:

a 1985 decision of the Su-

(D
Department o

af
2 Transportation could not, through Ontdoor

Advertising Act, regulate
LIN ; es (3) states vegula-
tory authorityin area of outdoor advertising on Indian reservation land was preempted
by operation of Federal Highway Beautification Act.

2.
Enforcement

of58Miles per Hour Speed Limit’
FRAA dealt with otite ewrorcoment uf the 86 nades per hour peed siaat om

Indian reservations in a 1975 memorandum.” The memorandum was prompted
by enforcement problems in Montana, where the state could enforce (partly or
fully) the speed limit on only three out of seven Indian reservations in the state.
FHWA concluded:

{That on
reservations where the

indians
have refused consent to State assumption of

Jie Stabe cucieh Ter a 104 for having a

a. 1tS JustiVetwT Rader Soalier for fuiin
voriify. that it is enforcing...all speed limits on public highwaysin accordance with
Section 164...

a
Application of

the FederalMotor Carrier Safety Regulations and the
&ederaé fugu wus Mater ‘ais dieguiadiuiis du dihiGh ad.arides
A 1586 FIUWA dituiewaliuiit Gulelided tliat federei anobor cartier saiety

regulations (FMCSRs) applied to Indian tribal entities, that federal hazardous

materials
regulations (FHMRs) applied to Native Americans living on tribal lands

+e commerce, thal PEATEs apply when the “luterstate
transportation is conducted solely within the tribe’s reservatian,” and that
FMCSRs applyin the same manner in similar situations. It advised that:

ao dusclved In inter

{T]he FMCSRs generally apply to the various Indian tribes as they de not interfere
with purely intramural affairs of the tribe, and there is no evidence in the Congres-

sional bistery of the act that Congress intended to exclude the Indian tribes from
regulation under the act. Lastly, although it is deubtful that a treaty would exclude en-
forcement of the act, every treaty with each specific tribe MUST be consulted before a
definite answer can be given. Treaties with specific Indian tribes may limit the ability
ofFederal agents entering Indian lands without the tribes’ prior consent,

Vil. CONCLUSION

This paper was intended to be a
primer

for
highway

officials and tribal officials
tas Bail a botier ilideisianuiipg ub fedexal lidian iaw and iederal iugiway law ag it
relates to Indian lands. Given that Indian
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: x, buth at the tedersl and stacr
levels, and what may

y
be uthorized for one type of highway funding may he pro-

hibited for similar funding on Indian lands. This means that highway officials and
tribal officials must make adjustments in their government-to-government rela-
tions and begin to better emphasize consultation and coordination in a spirit of
cooperation.
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v. United States, 512 F.2d 1176, 1180
(9th Cir, 1975) (rights ofway running
through a reservation remain part of
the reservation and within the terri-
torial jurisdiction of tribal police).

"318 U.S. 206 (1943).
"434 F.Supp. 625, (D. Ct, Mont.

1977), at 629, Accord: United States v.
Gates of the Mountains Lakeshore
Homes, 565 F.Supp. 788, 794 (D. Mon-
tana, 1983). See also State of Wyo-
ming ex ref. Alice Peterson v. District
Court of Ninth Jud, Dist., 617 P.2d
1056, 1076.

"Subsection (a) of § 317 provides
that the Secretary of Transportation
“shall file with the Secretary of the
Department supervising the admini-
stration of such lands or interests in
lands a map showing the portion of
such lands or interests in lands it is
desired to appropriate.” Subsection th)
provides that the lands may be appro-
priated for highway purposes ifwithin
four months after the filing of the map
by the Secretary of Transportation,
the Secretary of the Department
having jurisdiction over the lands
either (1) does not certify that appro-
priation would he “contrary to the
public interest or inconsistent with
the purposes for which such land (has)
been reserved,” or (2) does agree to
the appropriation under such condi-
tions as “he deems necessary for the
adequate protection and utilization of
the reserve.” 23 U.S.C. § 317,

»225 F.2d 317 (9th Cir. 1970).
Id. at 318.
“Id. at 319-20 and n.8, PPM 80-8

provided that applications for rights of
way across Indian lands “shall be filed
with the Department of Interior in
accordance with the regulations es-
tablished by the Bureau of Indian
Affairs for the processing of applica-
tions under 25 U.S.C. 325-328,” refer-
ring to 25 C.F.R. 161, which is now 25
C.F_R. 169. PPM 80-8 is now codified
at 23 C.F.R. 712, Subpart E. §
712.503, paragraph (b) of the reguia-
tion provides: “If lands or interests in
lands owned by the United States are
needed for highway purposes, the
SHD shall...file applications with
FHWA except that if such lands are

managed or controlled by...Bureau of
Indian Affairs, the SHD may make
applications directly to said agencly].”
(emphasis added).

"8 712.503 makes reference to Ap-
pendix 1 which provides for the direct
filing of right-cfway applications to
BIA: “(a)...Application should . be
submitted directly to the Bureau of
Indian Affairs, Washington, DC, for
rights-of-way across tribal lands or

individually owned lands held in trust
by the United States or encumbered
by Federal restrictions. All other
lands held by the Bureau of Indian
Affairs are transferred under 23
U.S.C. 107(d) and 317.”

“"TInited States v. Klamath and
Moadoe Tribes, 304 U.S. 119, 123, 58
S.Ct. 799, 82 L.Hd. 1219 (1938).

"495 U.S.C. 325; 25 C.F.R, § 169.12.
“Appropriations Act of Mar. 3,

1901, ch. 832 § 3, 31 Stat, 1058, 1084
(codified at 25 U.S.C. § 357).
305 U.S. 382 (1939).
"Td. at 386,
"Id. at 389. In Nicodemus v. Wash-

ington Power Company, 264 F.2d 614
(9th Cir. 1959), the court cited Minne-
sofa v. United States, in holding: “The
United States is an indispensable
party to a suit to establish or acquire

an interest in allotted Indian land
held under a trust patent, and such a
suit must be instituted and main-
tained in the federal court.” at 615.
Accord: Southern California Edison
Co. v. Rice, 685 F.2d 354 (th Cir.
1982), at 357.

"See Nicodemus v. Washington
Water Power Cc., id.; Southern Cali-
fornia Edison Co. v. Rice, fd.; Yellow-
fish v. City of Stillwater, 691 F.2d 926
(10th Cir.1982), cert. denied, 461 U.S,
927 (1983); Nebraska Public Power
District v. 100.95 Acres of Land, 719
F.2d 956 (Sth Cir. 1983),
United States v. 10.69 Acres of

Land, 425 F.2d 317 (9th Cir. 1970);
Nebraska Public Power District v.
100.95 Acres ofLand, supra note 99.
445 U.S. 253 (1980).
™Id. at 254, 259.
The topic of tribal sovereignty

dominates law review articles, com-
ments, and notes. See generally, the
following: Royster, Fresh Pursuit onto
Native American Reservations: State
Rights “To Pursue Savage Hostile
Indian Marauders across the
Bourder”: An Analysis of the Limits af
State Intrusion into Trial Sover-
eignty, 59 U. Cote. L. Rev. 191
(1988), Furber, Two Promises, Two
Propositions: The Wheeler-Howard Act
as a Reconetliation of the Indian Law
Civil War, 14 U. PUGET SOUND L, REV.
211 (1991).
310.5. (6 Peters) 515 (1832).
Oliphant ¥. Suquamish Indian

Tribe, 485 U.S. 191 (1978).
"Worcester, supra note 104, at

559, 561. In Wheeler v. United States,
435 U.S. 313, (1978), at 323, the Court
said: “...until Congress acts, the tribes
retain their existing sovereign powers.
In sum, Indian tribes still possess
those aspects of sovereignty not with-
drawn by treaty or statute, or by im-
plication as a result of their depend-
ent status.” Thus, tribes retain
inherent powers of self-government
over tribal members. In New Mexico v.

Mescalero Apache Tribe, 462 U.S. 324
at 333 (1983), the Court reaffirmed
the inherent right to determine who
can enter a reservation, unanimously
ruling that “[al tribe’s power to ex-
elude nonmembers entirely or to con-
dition their presence on the reserva-
tion is equally well established

[citations
omitted].”

oe EVAR, supra
note 8, at 79-110.

Williams v. Lee, 358 U.S. 217
(1959), where the Court enunciated
the infringement doctrine and held
that the state court lacked jurisdiction
to hear a contract dispute arising
between an indian and a non-Indian
on the Navajo Reservation. The Court
reviewed the doctrine of Worcester,
noting that it stood for the proposition
that “absent governing acts of Con-
gress, the question has always been
whether the state action infringed on
the rights of reservation Indians to
make their own laws and be ruled by
them.” at 220.

“McClanahan v. Arizona State
Tax Commission, 411 1.8, 164 (1973);
Warren Trading Post v. Arizona State
Tax Commission, 380 U.S. 685 (1965).
In 1980 the Court set out the modern
preemption principles in White Moun-
tain Apache Tribe v. Bracker, 448 US.
136 (1980), where a state motor car-
rier license tax on a non-Indian con-
tractor was overturned. See also New
Mexico v. Mescalero Apache Tribe, 462
U.S. 324 (1983) at 338, where the
Court denied New Mexico concurrent
jurisdiction of uon-Indian fishermen
and hunters on the reservation on the
basis of federal preemption.Tn Oliphant v. Suquamish Indian
Tribe, supra note 105, (habeas corpus
petitions granted to two non-Indians
for misdemeanor crimes occurring on
the reservation, one involving reckless
driving, held tribal inherent power
significantly reduced as to non-

Indians); Wheeler v. United States, -

supra note 106, (federal prosecution of
Navajo tribal member for conduct Té



previously punished under tribal law
held not te be double jeopardy since
tribes retained sovereignty over in-
ternal tribal relations); Santa Clara
Pueblo v. Martinez, 436 U.S. 49
(1978), (equal protection challenge by
female member and her daughter to
tribal ordinance extending membet-
ship te children of male members
marrying outside tribe, but not to
children of female members. In reject-
ing the challenge, the Court noted
that “[allthough oo longer ‘possessed
of the full attributes of sovereignty,’”
tribes do “have the power to make
their own substantive laws in internal
matters and to enforce that law in
their own forums...,”at 55-56).

"447US, 134 (1980).
“27d. at 182. See also Merrion v.

diearilla Apache Tribe, 455 U.S, 130
(1982), (severance tax on oil and natu-
ral gas upheld by the Court, which
noted that “[t]he power to tax is an
essential attribute of Indian sover-
eigniy because it is a necessary in-
strument of self-government and ter-
ritorial management” and the power
to tax “derives from the tribe’s general
authority, as severeign, to control
economic activity within its jurisdic-
tion.” at 181; Accord: Kerr-MeGee
Corp. v. Navajo Tribe, 471 US. 196
(1985), upholding two ordinances im-
posing taxes known as the Possessory
Interest Tax and the Business Activ-
ity Tax.

“450 U.S. 544 (1981).
“Yd, at 565-66. The Court later

held in Merrion v. Jicarilla Apache
Tribe, supra. note 112, that tribes re-
tain eivil-regulatory authority over
nonmembers entering tribal property,
including the power to exclude non-
members and the lesser power to
place conditions on their entrance and
continued presence.

"8499 TS. 408 (1989). See gener-
ally, Clayton, Brendale v. Yakima
Nation: A Divided Supreme Court
Cannot Agree over Whe May Zone

Nonmember Fee Lands Within the
Reservation, 36 5.D. L. Rev. 829
(1991).

8450 U.S. 544, at 565.
“"DyESKROOK, supra note 15, at

1098-110.
:

“495 U.S. 676 (1990). See gener-
ally, Fabish, The Decline of Tribal
Sovereignty: The Journey from Dicta
to Dogma in Duro v. Reina, 66 WASH.
L. Rev. 567 (1991).

“Pub. L. No. 102-240 (Dec. 18,
1991).

"Id., Section 1005, amending 28
U.S.C, 101: “The term ‘public author-
ity’ means a Federal, State, county,
town, or township, Indian tribe, mu-
‘nicipal or other local government or
instrumentality with authority to
finance, build, operate, or maintain
toll or toll-free facilities.”
7d, Sec, 1025(a), amending 23

ULB. 135.
Misa Fed. Reg. 58040 (Oct. 28,

1992).
See generally, DESKBOOK, supra

note 15, Chap. 10, Environmental
Regulation, at 268-300.

“Pub, L. No. 91-190, Jan, 1, 1970,
83 Stat, 852, 42 U.S.C. §§ 4321, et seq.

COHEN, supra note 1, at 282.
rd.
“Td. at 283.
"See generally, Gover andWalker,

Tribal Environmental Regulation, 39
FED. B. News J, 488 (No. 9, 1989);
TDESEBOOK, supre note 15, Chap. 10,
at 263-300.
orate ofWashington Department

of Ecology v. United States Environ-
mental Protection Agency, 752 F.2d
1465 (9th Cir. 1986), which addressed
the issue of whether the Resource
Conservation and Recovery Act
authorizes state authority over tribal
lands,

“MicClanahan v. Arizona State
Tax Comm'n, supra note 109, at 170,
171,

“California v. Cabazon Band of
Mission Indians, 480 U.S. 202 (1987),
at 214-15,

—

462 U.S, 324, at 331-32 (1988).
‘447 U.S. 184;at 155.
™40 C.F.R. § 1508.18(2).
"469 F.2d 593 (10th Cir. 1972).
‘id. at 597-98. See also National

Helium Corporation v. Morton, 455
F.2d 850 (10th Cir, 1971).

“40 pt. 1500, §§ 1501.5,
1501.6 NEPA.7 8, memorandum of under-
standing among the FHWA, Montana
Department of Highways, and the
Confederated Salish and Knotenai
Tribes of the Flathead Nation, dated
May 29, 1991, covering improvements
to U.S. 93.

™DEesKBOOK, supra note 15, Chap.
14,

“Gee 23 CER. § 109(a)(1) (1998):
“The provisions of this regulation and
the CEQ regulations apply to actions
where the Administration exercises
sufficient control to condition the
permit or project approval. Actions
taken by the applicant which de not
require Federal approvals, such as
preparation of a regional transporte-
tion plan are not subject to this regu-
lation.”

“see e.g. Atlanta Coalition on
Transportation Crisis, Inc. v. Atlanta
Regional Commission, 599 F.2d 1833
(5th Cir, 1979),

“752 F.2d 1465 (Sth Cir. 1985) at
1470.

8645 F.2d 701 (9th Cir. 1981).
“pub. L. No. 95-841; (Aug. 11,

1978), 92 Stat. 469, 42 T.S.C, 1996.
“wilson v. Block, 708 F.2d 735,

747 (D.C, Cir. 1988).5 1021, 103d Cong, Ist Sess.
“Pub, L, No. 96-95, (Oct. 31,

1979), 98 Stat. 721, 16 U.S.C, 470aa.
Pub. L. No. 89-665, (Oct. 165,

1966), 80 Stat, 915, 16 U.S.C. 470,
amended in 1980 & 1992. Pub. L. No,
102-575 (Oct. 30, 1992), ef seq.

“Pub. L. No. 89-670, revised and
recodified by Pub. L. No. 97-499, Jan.
12, 1983, 96 Stat. 2419, and amended
by Pub. L. No. 100-17, Title I, §
183(d), Apr. 2, 1987, 101 Stat. 173, 49
ULS.C. 803 (1994).
‘act of June 30, 1834, $ 9, 4 Stat.

737, 25 U.S.C. § 44: “In all cases of the
appointments of interpreters or other
persons employed for the benefit of
the Indians, a preference shall be
given te a person of Indian descent...”
“See Morton v. Manceari, 417 U.S.

636, 541, note 8 (1974).
“act of June 18, 1934, § 12, 48

Stat. G86, 24 U.S.C. § 472.
842 U.S.C. §§ 2000e(b) and 2000e-

21), Section 701(b) excludes “an In-
dian Tribe” from the act’s definition of

_ “eraployer.” Section 703G) provides:
“Nothing contained in this subchapter
shall apply to any business or enter-
prise on or near an Indian reservation
with respect to any publicly an-
nounced employment practice of such
business or enterprise under which a
preferential treatment is given to any
individual because he is an Indian
living on or near a reservation.”
41 CIR, § 60-1.5(a6).
"Yd. “Contractors or subcontrac-

tors extending such a preference shall
not, however, discriminate among
Indians on the basis of religion, sex, or
Tribal affiliation...” (emphasis added)

“Pub, L. Na. 92-96, 86 Stat. 103
(Mar, 24, 1972), 42 U.S.C. § 2000, et
eq.
"447 U.S, 535, at 583-58.
"8rd, 024 at 564,
“ub. L. No, 60-104 (Apr. 30,

1908), ch. 159; 35 Stat. 71, 28 U.S.C. §
47,

Andrus v. Glover Construction,
446 U.S. 608 (1979),

“Bob. L. Mo, 98-688, Gan, 7,
1975), $8 Stat, 2205, 25 U.S.C. § 450,
ef seq.

“95 U.S.C. § 450fla).
*“See St. Paul Intertribal Housing

Board v. Reynolds, 564 F.Supp. 1408

G
e



(D.Minn., 1983), upholding Housing
and Urban Development (HUD) pro-
pram piving contracting preference to
Indian-owned businesses in HUD-
financed Indian housing programs.

“Pub. L. No. 97-424, Gan. 6,
1983); Act of Jan. 6. 1988, 96 Stat,
2097.

“593 U.S.C. 101. “The term ‘Indian
reservation roads’ means public roads,
that are located within or provide
access to an Indian reservation or
Indian trust land or restricted Indian
land which is not subject to fee title
alienation without the approval of the
Federal Government, or Indian and
Alaska Native villuges, groups, or
communities in which Indians and
Alaskan Natives reside, whom the
Secretary of the Interior has deter-
mined are eligible for services gen-
erally available to Indians under Fed-
eral laws specifically applicable te
Indians.”

‘Section 8a) of the Small Busi-
ness Act Pub. L. No. 85-4386 (July
1958), 72 Stat. 309, as amended: 15
USC, 686 fa).48 C.F UR. 52.226-1 (1993).

*Pab. L. No. 100-117 § 122 (Apr.
2, 1987), 101 Stat. 160.

“Unpublished internal memoran-
dum of Feb. 1, 1985, from the federal
highway administrator to federal
highway administrators.

Unpublished memorandum
dated Mar, 5, 1985, from FHWA as-
sociate administrator for engineering
to FHWA Region 8 administrator.

™act of Dee. 18, 1991, 105 Stat.
1914, § 1026. This section also
amended 238 U.S.C. 3 140, to fund
highway construction training for
Indians.
HR. No. 171, Part 1, 102nd Con-

gress, lst Sess., p. 83, which stated:
“Subsection (b) amends section 140(d)
to authorize states to extend Indian
employment preferonce programs to
projects near reservations. Currently,
such programs are limited te Indians

living on or near reservations and to
projects on Indian reservation roads,”

“Unpublished memorandum
dated Nov. 18, 1992, from FHWA
Region 8 counsel te FHWA Montana
division administrator.

“The position taken by FHWA in
the Nov. 13, 1992, memorandum was
confirmed in a June 16, 1993, letter
from federal highway administrator te
the Blackfeet tribal business council.

“STERO, Council for Tribal Em-
ployment Rights (Seattle, Wuash.,
Spring 1987).
“eg, the State of Wyoming,

while giving notice in the bid invita-
tion of the Wind River Reservation
TERO requirements, let the winning
contracter handle any negotiations
with the tribes relative to hiring pref-
erences. A Mar. 9, 1988, unpublished
opinion of the U.S. District Court,
District of Wyoming, im Dry Creek
Grading, Inc. v. WS, Dept. ofEnergy,
State of Wyoming, ef al, (No. C87-
0273.3), found that the TERO ox-
pressly excluded federal and state
agencies, their contractors, and sub-
contractors from its requirements.

"The Crow Tribe of Montana en-
acted a TERO in 1979 and insisted on
Indian hiring preference, infer alia, as
a condition to their consenting to the
transfer of tribal lands for right of
way for construction of 1-90. An
agreement between the state and the
Crow Tribe, dated Apr. 4, 1983, pro-
vided that the following language
‘would he included in all bid solicita-
tiens involving 1-90 projects on the
reservation:

This project is located on the
Crow Indian Reservation, Past ef-
forte and projects in this area have
developed a reserveir of capable
trainedworkers, The contractor shall
contret the Crow Tribal Chairman ar
his designes...for assistance in hiring
such workers. The contractor and
all of its agents, subcontractors
and assigns shall give preference
to qualified Crows and other In-

digas in employment arising in
connection with these projects.**
Supra u.169.

™See S. Rep. 100-4, 160¢h Cong.,
Ist Sess., p. 18 (1987), 0.8. Cong
Cone. & ADMIN. NEWS, 1987, vol. 2,
Logis. Hist., at 82,

“See 49 C.FLR. pt, 23 (1993).
™npublished memorandum

dated Feb. 11, 1988, from FHWA dep-
uty administrator io Region 10 re-
gional administrator.

“Unpublished memorandum
dated Apr, 15, 1993, from FHWA di-
rector, Office of Engineering, to
FHWA Region 9 administrator.
See Altheimer & Gray vu. Sioux

Mfg. Corp (N.D.TIL 1992), 1992 WL
46479, where it was held that plaintiff
could not pursue a breach of contract
action against the tribal corporation
without frst obtaining the Depart-
ment of Interior approval of the con-
tract.
906 F.2d 1311, (9th Cir. 1990).
‘7175. Dist. Ct, Montana, Case

No. CV-86.5-BLG-JFB.
See supra note 177.
"905 F.2d 1311
™450 U.S. 544 (1981).
™ATLULS. at 856-57.
™O905 F.2d 1314, citing Montana,

450 U.S. at 665-66.
Cardin de la Cruz 671 F.2d 363

(9th Cir), cert. denied, 459 U.S. 967
(1982).
905 I.2d at 1315,
“Iowa Mutual Ins. Co. v. LaP-

lante, 480 U.S. 9 (1987).
“Worcester, supra note 104; New

Mexico v. Mescalero Apache Tribe,
supra note 106; citing Montana v.
United States, supra note 190; and
Merrion vy. Jicarilla Apache Tribe,
supra note 112.

“Oliphant v. Suquamish Indian
Tribe, supra note 106 (1978); Dura v.
Reina, supra note 118 (1990). Subse-
quent to the Oliphant decision, a non-
Indian committing a crime against an
Indian on the reservation has te be

ivied in federal court, unless a federal
statute has granted the state juris-
diction over crimes committed on the
reservation,

“Grady v. Corbin 495 U.S. 508
(1989). Subsequent to this decision,
Congress amended the Indian Civil
Rights Act overruling the Supreme
Court in Duro and retroactively rein-
stating the criminal jurisdiction of
Indian tribes over nonmember Indi-
any. The amendments had full retro-
active effect. Mousscaux y. U.S, Com’r
of Indian Affairs, No, 91-3005, (D.

S.D.. filed
Oct. 27, 1992), WL 337421,

CLINTON ET AL., supra note &,
n.2, at 325.

FABISH, supra note 118, for a
discussion of tribal sovereignty over
nonmember tribal Indians based on

implied consent.
“Washington v. Confederated

Tribes of the Colville Indian Reserva-
tion, supra note 133,

“Williams v. Lee, 358 U.S. 217
(1959).
7d. at 233. In Tamiami Partners,

Lid, v. Miccosukee Tribe of Indians of
Florida, (ith Cir. 1993), 999 F.2d
503, Circuit Judge Hatchett held that
a district court did not have subject
matter jurisdiction in a contract dis-
pute between Indians and non-Indian
plaintiffs; also, in Gaines vu. Sht
Apache (10th Cir. 1993), 8 F.3d 726, it
was held that a federal district court
did not have jurisdiction over an ac-
tion arising from an accident at a ski
resort owned and operated by the
Mescalero Apache Tribe; however, see
Stock West Corp. v. Taylor, (9th Cir.
199), 942 F.2d 656, it was held that
in an action for legal malpractice and
misrepresentation arising from a dis-
pute between an off-reservation con-
tractor and a trihal attorney, defer-
ence to tribal court jurisdiction was
not required and the federal district
court could exercise concurrent juris-
diction.

Ee



ational Farmer’s Union y.
Crow Tribe, 471 U.S. 845, 105 S.Ct.
2447, 85 L.Ed. 2d 818 (1985),

or example, see FMC v.
Shoshone-Bannock Tribes, supra note
184, where the tribes sued to enforce
the TERO and to collect the TERO
tax. See also, Taylor, Modern Practice
in The Indian Courts, 10 U. Pucer
Sounn L. REV, 231 (1987).
4s 15-1-206, Rosebud Sioux Tribe

Business Code.
Farmers Union, 471 U.S. at 856-

57. In State ex rei. Joseph vu. Redwing,
439 N.W. 2d 49 (8.D. 1988), the South
Dakota Supreme Court held that a
state circuit court properly exercised
subject matter jurisdiction over a
controversy involving an Indian child
and her Indian parents even though
the dispute had previously been re-
solved in tribal court. See Walz, State
fix Rel Joseph vu. Redwing: A Diction-
ary Definition Rationale for the In-
jringement of Tribal Self-Government,
34 S.D. L. REV. 701 (1989), on full
faith and credit and comity issues
involving tribal court decisions.

™Sce Hess v. Pawloski, 274 US.
352 (1927), for Supreme Court’s sus-

taining
of “implied consent” law.

“Application ofDenet-Claw, supra
note 80; New Mewico v. Begay, supra
note 82; State v. Webster, supra note
84,

re Fredenberg, supra note 78.
512 F.2d 1176 (9th Cir. 1975).

7 Supra
note 74.

“'rhe decisionin Konoha is cited
in Swift Transportation v. John, 546
F.Supp. 1185 (D.Ariz, 1982),(suit by
non-Indians seeking declaratory
judgment that the tribal court lacked
jurisdiction over them arising from a
vehicle accident with Indians eccur-
ring on U.S. Highway 89 on the reser-
vation.) Held: No jurisdiction in tribal
court over U.5. 89 because Indian title
extinguished under right-of-way grant
pursuant to 25 U.S.C. § 325, However,
undermandate from the Ninth Circuit

Court, the decision was vacated. 574
F.Supp 710 (1983).

"468 U.S. 718 (1983),
7d, at T18.
*4361 N.W. 2d 699 (Wis, 1985).
rd. at TOR.
"rd. at 702-703.
™938 Pad 146 (9th Cir, 1991),

cert. denied, 118 L. Ed. 2d 412, 112 S.
Ct. 1704 (1992) Compare: State of
Washington v, Schmuck, 121 Wn.2d
873, 850 P.2d 1382 (1992), involving
the conviction of a non-Indian for
driving under the influence of intoxi-
cating liquor; Aeld: state statute as-
serting criminal and civil jurisdiction
over operation of motor vehicles did
not divest Indian tribe of its inherent
authority to stop and detain xnon-
Indian for violation of state and tribal
law while traveling on public read in
reservation, until he eould be turned
aver to state authorities for charging

and prosecution.
nag at 149.
™“NESKRGOK, supra note 15, ab

891-92.
™\See generally: COHEN, supra note

1, at 175-77, 362-72, DESKBOOK, su-
pra note 15, at 93-96, 143-47, PEVAR,
supra note 8, at 113-18. :

“COHEN, supra note 1, at 152-77."7 R. CON. RES. 108, Aug. 1,
1953, 67 Stat. B132.

“Wilkinson & Biggs, The Hvolu-
tion of the Termination Poliey, 6 AM.
INDIAN L. Rev, 189, 151 (1977).

“PEVAR, supra note 8, at 118.
"rab, L. No. 83-280, ch, 505,

(Ang. 15, 1958), 67 Stat. 588, amend-
ing ch, 53 of 18 U.S.C. to add § 1162
and ch. 85 of 28 U.8.C, to add § 1360.

="PEVAR, supra note &, at 113.
“Pub. L. No, 85-615, (Aug. 8,

1958), 72 Stat. 645.
Bub. L. No. 83-280, $8 6, 7.
See 25 U.S.C. §§ 1321-26.

SPEVAR, supra
note 4, at 117.

wld.
at 114,

Td. ab 116-17.

“Rosebud Sioux Tribe v. South
Dakota, 900 F.2d 1164 (8th Cir. 1990,
cert. denied, 59 L.W. 3767 (1991). For
an analysis of this case see Cable,
Rosebud vu. South Dakota: How Does
Tribal Sovereignty Affect the Determi-
nation of State Jurisdiction on Reser-
vation Highways? 36 8.D. L. Rev. 400

(1991).
MEPEVAR, supra

note 8, at 119."1. at 260 and n.49, citing 25
U.S.C. § 292 (federal crimes are ex-
cepted).
“Id. at 258-59.
“Pub. L. No. 89-285, (Oct. 22,

1965) 79 Stat. 1028,
published memorandum

dated Jan. 28, 1976, from FHWA as-
sistant chief counsel, to FHWA asso-
ciate administrator for right ofway.

“Unpublished memorandum
dated Apr. 7, 1967, from associate
solicitor, Indian affairs, to commis-
sioner of Indian affairs.

**
People Ex Rel Dept. ofTransp. v,

Naepele (1985), 48 Cal.ad 509, 698
P,2d150.“See 23 U.S.C. §§ 141, 164.

““Inpublished memorandum
dated Sept. 30, 1975, from FHWA
assistant chief counsel to FHWA Re-
gion 8 administrator.
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