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You asked for legal advice on the ability of DOT to enter on a Native allotment to

perform survey work and geotechnical investigations for a project. In summary, our advice is
that DOT may only enter upon a Native allotment to do surveying and geotechnical
investigations with the prior written consents of the owner of the Native allotment and the
Bureau of Indian Affairs in accordance with the provisions of 25 CFR Part 169 (2002). Not only
is AS 09.55.280 not applicable to Native allotments, but it is doubtful that this statute permits
geotechnical investigations even were it applicable.

I. Applicability ofAS 09.55.280.

With respect to DOT’s entry on private land in general, AS 09.55.280 is the applicable
statute. It provides that the State or its agents “may enter upon the land and make examination,
surveys, and maps and locate the boundaries”. The State incurs no liability when entering upon
land under this statute, unless there is “negligence, wantonness, or malice”. The full text of the
statute is attached. While AS 09.55.280 does not require prior notice to the landowner, we
recommend that the landowner be given reasonable prior written notice of DOT’s intention to
enter upon the land under the provisions of this statute.

AS 09.55.280 states nothing about geotechnical investigations, or investigations that
would be invasive of the property, such as taking core samples. Although an argument can be
made that a geotechnical- investigation is-an “examination”,-andtherefore allowed. by the statute,
the weight of judicial authority suggests that a court in Alaska would not accept such an

interpretation ofAS 09.55.280."

' See, National Compressed Steel v. Unified Gov’t, 38 P.3d 723, 730-35 (Kan. 2002);
Missouri Highway and Transp. v. Eilers, 729 S.W.2d 471, 472-73 (Mo. 1987); County of Kane
y. Elmhurst Nat. Bank, 443 N.E.2d 1149 (IL 1982); Burlington Northern v. Chaulk, 631 N.W.2d
131, 138 (Neb. 2001). Ofparticular note in Burlington Northern is the court’s determination that
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Because AS 09.55.280 authorizes an infringement on private property rights without
making provision for compensation, it would be narrowly construed to allow only what is
specifically stated. Willams v. City of Valdez, 603 P.2d 483, 491 (Alaska 1979) (“statutes
authorizing the exercise of eminent domain are to be strictly constructed against the

condemnor”); Nichols on Eminent Domain, Revised 3° Edition, § 9.02[3]. Further, the Alaska
Constitution, Article J, section 18, prohibits the taking or damaging of private property without
payment of just compensation, and this clause “should be liberally interpreted in favor of the
property owner”. State v. Doyle, 735 P.2d 733, 735-36 (Alaska 1987).

Core drilling and other types of geotechnical investigations are not mentioned by AS
09.55.280. Therefore, we believe that Alaska courts would narrowly construe AS 09.55.280 and
not permit such investigations under the authority of this statute. Further, the court would deem
such investigations to be a damage within the meaning ofArticle I, section 18, thereby requiring
an eminent proceeding and compensation before the State enters the land. (Of course, the
landowner may always give consent to the State to do such investigations as it requires, without
requiring compensation and an eminent domain proceeding.)

Based on the forgoing, if a landowner objects to DOT taking core samples on the

property to test for hazardous substances, the quality ofmaterial, or subsurface conditions, DOT
may not be able to proceed under AS 09.55.280.2 If a geotechnical investigation were

the applicable Nebraska statute provided only for “examining and surveying”, and did not
“include entry upon property for testing or investigating”. In this respect the Nebraska statute is
similar to the Alaska statute. Likewise, the statute construed in National Compressed Steel, is
nearly identical to AS 09,.55.280, and the court found that “subsoil testing is beyond the scope of
the examination authorized”. National Compressed Steel, 38 P.3d at 735.

Contrary authority may be found in Puryear v. Red River Authority, 383 S.W.2d 818
(Tex. App. 1964) (the statutory term "survey" includes core dnlling); and, King v. Power
Authority, 353 N-Y.S.2d 547 (N.Y. App. Div. 1974), affirmed 343 N.E.2d 767 (N.Y. 1975) (the
statutory term "surveys or examinations" allows digging and blasting); Square Butte Electric
Coop. v. Dohn, 219 N.W.2d 877 (N.D. 1974) (ground resistance measurements allowed).

Notéworthy is “that the authoritywhich allows geotechnical investigations is older
authority, and the more recent decisions tend to strictly construe the applicable statutes to
disallow geotechnical investigations if such is not expressly included in the statute.

Several previous informal opinions of the Attorney General also indicate that Alaska
courts may not allow invasive geotechnical investigations of property under AS 09.55.280. See,
1985 Alaska Op. Atty. Gen. inf.) 239, 244; 1993 Alaska Op. Atty. Gen. (Inf) 417, 433.
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nevertheless required, DOT would need to condemn a temporary easement and pay just
compensation.”

Il. Applicability ofAS 09.55.280 to Native allotments.

A state statute may not burden aNative allotment or interfere with the owner’s use of the
allotment. Santa Rosa Band of Indians v. Kings County, 532 F.2d 655, 666 (9 Cir. 1975)
(Indian trust land may not be burdened or interfered with by a state). Therefore, AS 09.55.280
woud generally not apply to Native allotments, since Native allotments are trust or restricted
Indian land? A special federal regulation, 25 CFR § 169.3, is applicable for entry onto

individually owned restricted Indian land, including Native allotment land. The full text of 25
CFR Part 169 is attached.

25 CFR § 169.3 covers both the grant of rights-of-way on Native allotments and
permission to survey such lands. (25 CFR §§ 169.4 and 169.5 and the following regulations
specify details concerning applications for permission to survey and applications for grants of
rights-of-way.) Nothing is stated about geotechnical investigations, but undoubtedly there would
have to be conformance with this regulation before such an investigation could be done. DOT
may not enter upon Native allotment land for any reason without strict adherence to the
requirements of 25 CFR § 169.3.

Essentially, 25 CFR § 169.3 requires the prior written consent of the owner of the Native
allotment and the Bureau of Indian Affairs (BIA).® Both consents are essential. The BIA

3 DOT may want to consider seeking amendment of AS 09.55.280 in order to expressly
include geotechnical investigations. Statutes in Connecticut, Texas, and Kansas (and perhaps in
other states) allow geotechnical investigations either generally or for limited purposes.

‘ Technically, a Native allotment in Alaska is restricted land rather than trust land.
However, courts treat Indian restricted and trust land the same. See, David 8. Case & David A.
Voluck, Alaska Natives and American Laws (2d ed. 2002) at 123-24.

° Restrictions are imposed on a Native allotment pursuant to 43 CFR § 2561.3(a) when the
allotment certificate is issued, A restricted Native allotment means that it is “inalienable and
non-taxable”. The owner of a Native allotment may apply to the Department of the Interior to
have the restrictions removed. If the restrictions on an allotment have been removed, then the
land is no longer trust or restricted Indian land, and AS 09.55.280 would apply. Very few Native
allotments had their restrictions removed. DOT should always assume that any allotment
with which it is concerned is restricted Indian land unless the Bureau of Indian Affairs states
otherwise inwiiting.

often than not DOT will be dealing with a situation where the application for a
Native allotment is pending, but an allotment certificate has not yet been issued. The processing
ofNative allotment applications by the Bureau of Land Management moves on a geologic time
scale. However, almost all Native allotment applications have at this time (after more than 30

or
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consent should probably be by the Regional Director of the BIA. The consent of a BIA Realty
Officer is ineffective.’ Heffle v. State, 633 P.2d 264 (Alaska 1981). Therefore, DOT should not

accept the consent of BIA realty contractors in the bush, even if the owner of the Native
allotment has consented to the entry.

While the payment of compensation for survey work on a Native allotment is not
required by regulation, DOT may find that the owner of a Native allotment will not give consent
unless compensation is paid. In any case, DOT would be required to pay for any damage to the
land resulting from the survey. 25 CFR § 169.4. IfDOT desires to enter on a Native allotment
to do geotechnical investigations, and such is not considered by the owner of the allotment or the
BIA to be survey work within the meaning of the regulations, then DOT would have to obtain a

right-of-way for such purposes in accordance with the regulations. 25 CFR § 169.12.

25 CFR § 169.3 also provides that in certain circumstances the BIAmay issue permission
to survey or grant rights-of-waywithout the consent of the owner of the Native allotment. These
circumstances are when the owners are minors, when there are multiple owners and the owner of
the majority interest consents, the whereabouts of the owners are unknown, the heirs or devisees
of a deceased owner have not been determined, and the owners are so numerous that it is
impractical to obtain their consent. Despite this regulation, obtaining the sole consent of the BIA
in the applicable circumstances may in fact prove elusive to DOT, given the fiduciary obligation
of the BIA to the owner (or owners). Heffle, 633 P.2d at 267-68; Aguilar v. United States, 474
F.Supp. 840, 846 (D.Alaska 19’79).

If DOT cannot obtain permission to do survey work or geotechnical investigations on a
Native allotment, or if it otherwise needs to acquire land that is part of a Native allotment, the
state may condemn the imterest it needs. 25 U.S.C. § 357 authorizes states to condemn Native
allotments. The condemnation proceeding must be filed in federal district court. Etalook v.
Exxon Pipeline Co., 831 F.2d 1440 (9™ Cir. 1987).

Because of the complexities involved in securing permission to enter onto a Native
allotment, we suggest that DOT consult with this office on particular cases or when it needs to

acquire an interest on aNative allotment.

years since the-last-allotment applicationwas filed) heen. eitheradministratively or legislatively _
approved. As such, even where a Native allotment certificate has not yet been issued, the BIA.
has administrative authority over the land with respect to the granting of rights-of-way and

permission to enter onto the land. See the Memorandum of Understanding between the BLM
andthe BIA, BLM Apreement No:AK-950-AG9-323 (1979). -

7 25 CFR § 169.1(a) cautions that inquiry should be made to the BIA “to determine the

identity of the authorized representative of the Secretary for the purposes of this part 169”.



AS 09.55.280. Entry upon land.
In all cases where land is required for public use, the state, the public entity, or persons having
the authority to condemn, or its agents in charge of the use may enter upon the land and make
examination, surveys, and maps and locate the boundaries; but it shall be located in the manner
that will be most compatible with the greatest public good and the least private injury, and

subject to the provisions ofAS 09.55,300 . The entry shall constitute no cause of action in favor
of the owners of the land except for injuries resulting from negligence, wantonness, ormalice.
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§ 168.18

alter or otherwise change his proposed
conservation practices. Except as pro-
vided in §168.17(d)(1) of this section, if
following the hearing, the Area Direc-
tor altered or amends portions of his
proposed plan of action, he will submit
those individual altered or amended
portions of the plan to the Tribe in a
timely manner for their concurrence.
(il) In the event the Tribe fails or re-

fuses to give its concurrence to the
—

proposal at the hearing, then the im-
plementation of such proposal may
only be undertaken in those situations
where the Area Director expressly de-
termines in a written order, based upon
findings of fact, that the proposed ac-
tion is necessary to protect the rights
and property of life tenants and/or per-
sons awaiting relocation.

§168.18 Appeals.
Appeals from decisions issued under

this part will be in accordance with
procedures in 25 CFR part 2.

§168.19 Information collection.
The information collection require-

ment(s) contained in this regulation
have been approved by the Office of
Management and Budget under 44
U.S.C. 3501 et seq. and assigned clear-
ance number 1076-0027. The information
is being collected in order to ascertain
eligibility for the issuance of a grazing
permit, Response is mandatory in order

’ to obtain a permit.

PART 169—RIGHTS-OF-WAY OVER
INDIAN LANDS

Sec.
169.1 Definitions.
169.2 Purpose and scope of regulations.
169.8 Consent of landowners to grants of

right-of-way. .

169.4 Permission to survey.
168.5 Application for right-of-way.
169.6 Maps.
169.7 Field notes.
169.8 Public survey.

Connection with natural objects.-
169.10 Township and section lines.
169.11 Affidavit and certificate.
169.12 Consideration for

grants.
169.138 Other damages.

right-of-way

169.14 Deposit and disbursement of consider-—
ation and damages.

169.15 Action on application.
169.16 Affidavit of completion.

25 CFR Ch. | (4-1-02 Edition)
169.17 Change of location.
169.18 Tenure of approved right-of-way

grants. .

169.19 Renewal of right-of-way grants.
169.20 Termination of right-of-way grants.
169.21 Condemnation actions involving indi-

vidually owned lands.
169.22 Service lines.
169.23 Railroads.
169.24 Railroads in Oklahoma.
169.25 Oiland gas pipelines.
169.26 Telephone and telegraph lines; radio,

television, and other communications fa-
cilities.

169.27 Power projects.
169.28 Public highways.
AUTHORITY: 5 U.S.C. 301; 62 Stat. 17 (25

U.S.C, 823—328), and other acts cited in the
text.
SouRCE: 33 FR 19803, Dec, 27, 1968, unless

otherwise noted. Redesignated at 47 FR 13327,
Mar. 30, 1982.

§169.1 Definitions.
As used in this part 169:
(a) Secretary means the Secretary of

the Interior or his authorized rep-
resentative acting under delegated an-
thority. Before proceeding under these
regulations anyone desiring a right-of-
way should inquire at the Indian Agen- .

cy, Area Field Office,or other office of
the Bureau of Indian Affairs having im-
mediate supervision over the lands in-

_ volved to determine the identity of the
authorized representative of the Sec-
retary for the purposes of this part 169.

(b)} Individually owned land means
land or any interest therein held in
trust by the United States for the ben-
efit of individual Indians and land or
any interest therein held by individual
Indians subject to Federal restrictions
against alienation or encumbrance.
(c) Tribe means a tribe, band, nation,

community, group or pueblo of Indians.
(d) Tribal land means land or any in-

terest therein, title to which is held by
the United States in trust for a tribe,
or title to which is held by any tribe
subject to Federal restrictions against
alienation or enenumbrance, and in-
cludes such. land. reserved. for. Indian.
Bureau administrative purposes. The
term also includes lands held by the
Vnited States in trust for an Indian
corporation chartered under section 17
of the Act. of June 18, 1934 (48 Stat. 988: -

25 0.8.0. 477).
(e) Government owned land means land

owned by the United States and under

526
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the jurisdiction of the Secretary which
was acquired or’set aside for the use
and benefit of Indians and not included
inthe définitions set out in paragraphs~

(bo) and (d) of this section.

$169.2. Purpose and scope of regula-
tions.

(a) Except as otherwise provided in.
§1.2 of this chapter, the regulations in
this part 169 prescribe the procedures,
terms and conditions under which
rights-of-way over and across tribal
land, individually owned land and Gov-
ernment owned landmay be granted.
‘(b) Appeals from administrative ac-
tion taken under the :regulations in
this part 169 shall be made in accord-
ance with part 2:of this chapter.
(c) The regulations contained in this

part 169 do not: cover the. granting. of
rights-of-way upon tribal lands within
a reservation for the purpose of con-
structing, operating, or maintaining
dams, water conduits, reservoirs,
powerhouses, transmission lines or
other works which shall constitute a
part of any project for which a license

' is-required by the Federal Power Act.
The .Federal Power Act provides that
any license which shall be issued to use
‘tribal:Jands within a reservation shall
be-subject to and contain such condi-
tions as the Secretary of the Interior
shall deem necessary for the adequate
protection and utilization of such
lands. (16 U.S.C. 797(e)). In the case of
tribal lands belonging to a tribe orga-
nized under the Act of June 18, 1934 (48
Stat. 984), the Federal Power Act re-
quires that annual charges for the use
of such tribal lands under any license
issued by the Federal: Power Commis-
sion shall be subject to the approval of
the tribe (16 U.S.C. 803(e)).
§ 169.3 Consent of landowners to

grants of right-of-way.
(a) No right-of-way shall be granted

over and across any tribal land, nor
- Shall. any -permission. to. survey be.
issued with respect to any such lands,
without the prior written consent of
the tribe.

(bo) Except as provided in paragraph
(c) of this section, no right-of-way shall
be granted over and across any individ-
ually owned lands, nor shall any per-
mission to survey be issued with re-

§ 169.4

spect to any such lands, without the
prior written consent of the owner or
owners of such lands and the approval
of the Secretary.
(c) The Secretary may issue permis- —

sion to survey with respect to, and he
may erant rights-of-way over and
across individually owned lands: with-
out the consent of the individual In-
dian owners when
(1) The individual owner of the land

or of an interest therein is a minor or
& person non compos mentis, and the
Secretary finds that such grant will
cause no substantial injury to the land
or the owner, which cannot be ade-
quately compensated for by monetary
damages;

- (2) The land is owned by more than
one person, and the owners or owner of
a majority of the interests therein con-
sent to the grant;
(3) The whereabouts of the owner of

the land or an interest therein are un-
known, and the owners or owner of any
interests therein whose whereabouts
are known, or a majority thereof, con-
sent to the grant;
(4) The heirs or devisees of a deceased

owner of the land or an interest therein
have not been determined, and the Sec-
retary finds that the grant will cause
no substantial injury to the land or
any owner thereof;
(5) The owners of interests in the

land are 80 numerous. that the Sec-
retary finds it would be impracticable
to obtain their consent, and also finds
that the grant will cause no substan-
tial injury to the land or any owner
thereof.
[86 FPR 14183, July 31, 1971. Redesignated at 47
FR. 13827, Mar. 30, 1982]

$169.4 Permission to survey.
Anyone desiring to obtain permission

to survey for a right-of-way across in-
dividually owned, tribal or Government
owned Jand must-file a-written.applica-. -

tion therefor with the Secretary. The
application shall adequately describe
the proposed project, including the pur-
pose and general location, and it shall
be accompanied by the written con-""~
sents required by §169.3, by satisfac-
tory evidence of the good faith and fi-
nancial responsibility of the applicant,

527
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and by a check or money order of suffi-
cient amount to cover twice the esti-
mated damages. which may be sus-
tained as a result of the. survey. With
the approval of the Secretary, a surety
bond may be substituted in lieu of a
check or money order accompanying
an application, provided the company
issuing: the surety bond is licensed to
do business in the State where the land
to be surveyed is located. The applica-
tion shall-contain an agreement to in-
demnify the United States, the owners
of the land, and occupants of the land,
against Hability for loss of life, per-
sonal injury and property damage oc~-
curring because of survey activities
and caused by the applicant, his em-
ployees, contractors and their employ-
ees, or subcontractors and their em-

ployees. When the applicant is an agen-
cy or instrumentality of the Federal or
a State Government and-is prohibited
by law from depositing estimated dam-
ages in advance or agreeing to inderm-~
nification, the requirement ‘for such a
deposit. and indémnification may be
waived “providing the applicant agrées
in writing to pay damages promptly
when they are sustained.:An applica-
tion filed by a corporation must ‘be. ac-
companied by. a copy. of its charter or
articles: of incorporation duly: certified
by the proper State official. of the
‘State where the corporation was orga-
nized, and.a certified copy.of the reso-
lution or bylaws of the corporation au-
thorizing the filing of the application.

_
When .the land covered by the applica-
tion is. located in a State other than
that in which the’ application was in-.
corporated, it must also submit a cer-
tificate of the proper State official
that the applicant is authorized to do
business in the State where the land is
located. An application filed by an .un-
incorporated partnership or association
must be':accompanied by a certified
copy of the articles of partnership -or
association, or if there be none, ‘this
fact must.be stated.over the signature. .

of each member of the partnership. or
association...If.the. applicant has pre-
viously filed: with the Secretary an ap-
plication accompanied by the evidence
required in this section, .a-reference to
the date and place of such. filing, ac-
companied by proof of current. finan-
clal responsibility and good faith, will

« 25 CFR Ch. | (4-1-02 Edition)

be sufficient.-Upon receipt of an appli-
cation made.:in compliance. with the
regulations of this::part 169, the Sec-
retarymay grant the

applicant writtenpermission to survey.

8169.5 Application for right-of-way.
Written application identifying the

specific use requested shall. be filed in
duplicate with the Secretary. The ap-
plication shall cite ‘the statute or stat-
utes: under: which it: is. filed -and. the
width and length of the desired right-
of-way,-and shall:‘be accompanied by
satisfactory evidence: of the good: faith
and financial responsibility of the. ap-
plicant. An-.application filed by a cor-
poration .must:: be: accompanied bya
copy of its charter or articles of incor-
poration: duly certified by the proper
State official of the State where the
corporation’ was. organized, and a cer-
tified copy-of the resolution or bylaws
of the. corporation authorizing the fil-
ing of. the application.’When the land
covered by..the application is located in
a State.other..than that in. which the
applicant: was. incorporated, it must
algo submit a:certificate: of: the proper
State. official that the applicant ‘is:ai-
thorized :to: do -business. in. the: State
where the. land: is located,.An:applica-
tion: filed: by..an: unincorporated ;part-
nership or: associationmust. be. accom-
panied be-a:certified:- copy. of the .arti-
cles of partnership.or association, or. if
there be-none,. this fact:must.be stated
cover the: signature..of each ..member:of
the partnership .or’.association.: If the
applicant: has:previously.filed with the
‘Secretary an:-application accompanied
‘by. the evidence:required: by this sec-
tion,.:a reference!.to: the date and place
-of such:filing’will be: sufficient: Except
as otherwise:provided.in this. section,
the application.shall.be accompanied‘by a duly: éxecuted stipulation, in du-

- plicate, expressly” agreeing to the fol-
lowing: s

. fa) To. construct. and:‘maintain the
wight-of-way in.a workmanlike manneY....

. 0b) To. pay promptly .all.damages and
compensation,..in.addition.to the -de-
posit made pursuant to. §169.4;; deter-
minedby the Secretary to be due -the
landewners .and-vauthorized. users: and
occupants. of.the land:on-account of the
survey, granting, construction. and
maintenance-of the right-of-way.

528



Bureau of Indian Affairs, Interior

(c) To indemnify the landowners and
authorized users and occupants against
any liability for loss of life, personal
injury and property damage arising
from the construction, maintenance,
occupancy or use of the lands by the
applicant, his employees, contractors
and their employees, or subcontractors
and their employees.
(d) To restore the lands as nearly as

may be possible to their original condi-
tion upon the completion of construc-
tion to the extent compatible with the
purpose for which the right-of-way was
granted.
(e} To clear and keep clear the lands

within the right-of-way to the extent
compatible with the purpose of the
right-of-way; and to dispose of all vege-
tative and other material cut, up-
rooted, or otherwise accumulated dur-
ing the construction and maintenance
of the project.
(f) To take soil and resource con-

servation and protection measures, in-
cluding weed control, on the land cov-
ered by the right-of-way.
(z} To do everything reasonably with-

in its power to prevent and suppress
fires on or near the lands to be occu-
pied under the right-of-way.
ch) To build and repair such roads,

fences, and trails as may be destroyed
or injured by construction work and to
build and maintain necessary and suit-
able crossings for all roads and trails
that intersect the works constructed,
maintained, or operated under the
right-of-way.

,

(i) That upon revocation or termi-
‘nation of the right-of-way, the appli-
cant shall, so far as is reasonably pos-
sible, restore the land to its original
condition.
(j) To at all times keep the Secretary

informed of its address, and in case of
corporations, of the address of its prin-
cipal place of business and of the
names and addresses of its principal of-
ficers.

(xk) That the applicantwill not. inter-
fere with the use of the lands by or
under the authority of the landowners
for any purpose not inconsistent with
the primary purpose for which
right-of-way is granted.
When the applicant is the U.S. Govern-
ment or a State Government or an in-
strumentality thereof and is prohibited

the

§ 169.7

by law from executing any of the above
stipulations, the Secretary may waive
the requirement that the applicant
agree to any stipulations so prohibited.
(83 FR 198038, Dec. 27, 1968, as amended at 45
FR 45910, July 8, 1980. Redesignated at 47 FR
18327, Mar. 30, 1982]

§169.6 Maps.
(a) Hach application for a right-of-

way shall be accompanied by maps of
definite location consisting of an origi-
nal on tracing linen or other perma-
nent and reproducible material and two
reproductions thereof. The field notes
shall accompany the application, as
provided in §169.7. ‘The width of the
right-of-way shall be clearly shown on
the maps.

(hb) A separate map shall be filed for
each section of 20 miles of right-of-way,
but the map of the last section may in-
clude any excess of 10 miles or less.
(c) The scale of maps showing the

line of route normally should be 2,000
feet to an inch. The maps may, how-
ever, be drawn to a larger scale when
necessary and when an increase in
scale cannot be avoided through the
use of separate field notes, but the
scale must not be increased to such ex-
tent as to make the maps too cum-
bersome for convenient handling and
filing.
(d) The maps shall show the allot-

ment number of each tract of allotted
land, and shall clearly designate each
tract of tribal land affected, together
with the sections, townships, and
ranges in which the lands crossed by
the right-of-way are situated.

§169.7 Field notes.
Field notes of the survey shall appear

along the line indicating the right-of
way on the maps, unless the maps
would be too crowded thereby to be
easily legible, in which event the field
notes may be filed separately on trac-
ing linen’ in such form that they may
be folded readily for filing. Where field
notes are placed on separate tracing
‘linen, it will be necessary to place on
the maps only a sufficient number of

' station numbers so as to make it con-
~

venient to follow the field notes. The
field notes shall be typewritten.
Whether endorsed on the maps or filed
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§ 169.8

separately, the field notes shall be suf-
ficiently complete so as to permit the
line indicating the right-of-way to be
readily retraced on the ground from
the notes. They shall show whether the
line was run on true or magnetic bear-
ings, and, in the latter case, the vari-
ation of the needle and date of deter-
mination must be stated. One or more
bearings (or angular connections with
public survey lines) must be given. The
10-mile sections must be indicated and
numbered on all lines of road sub-
mitted.

§169.8 Public survey.
(a) The terminal of the line of route

shall be fixed by reference of course
and distance to the nearest existing
corner of the public survey. The maps,
as well as the engineer’s affidavit and
the certificate, shall show these con-
nections. |

(b) When either terminal of the line
of route is upon unsurveyed land, it
must be connected by traverse with an
established corner of the public survey
if not more than 6 miles distant from
it, and the single bearing and distance
from the terminal point fo the corner
computed and noted on the maps, in
the engineer’s affidavit, and in the cer-
tificate. The notes and all data for the
computation of the traverse must be
given.

§169.9 Connection with natural
jects.

. When the distance to an established
corner of the public survey is more
than 6 miles, this connection will be
made with a natural object or a perma
nent monument which can be readily
found and recognized, and which will
fix and perpetuate the position of the
terminal point. The maps must show
the position of such mark, and course
and distance to the terminus, There
must be given an accurate description
of the mark and full data concerning
the traverse, and the engineer’s a/ffi-

ob-

davit and the certificate .on—the.maps --~

“(ust state the connections.

§169.10 Township and section lines.
Whenever the line of survey crogses 4

township or section line of the public
survey, the distance to the nearest ex-
isting corner shall be noted. The maps
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shall show these distances and the sta-
tion numbers at the points of intersec-
tions. The field notes shall show these
distances and the station numbers.

8169.11 Affidavit and certificate,
(a) There shail be subscribed on the

maps of definite location an affidavit
executed by the engineer who made the
survey and a certificate executed by
the applicant, both certifying to the
accuracy of the survey and maps and
both designating by termini and Jength
in miles and decimals, the line of route
for which the right-of-way application
is made.
(b) Maps covering Treads built by the

Bureau of Indian Affairs which are to
be transferred to a county or State
government shall contain an affidavit
as to the accuracy of the survey, exe-
cuted by the Bureau highway engineer
in charge of road construction, and a
certificate by the State or county engi-
neer or other authorized State or coun-
ty officer accepting the right-of-way
and stating that he is satisfied as to
the accuracy of the survey and maps.

§169.12 Consideration for right-of-way
grants.

Except when waived in writing by the
landowners or their representatives as
defined in §169.3 and approved by the
Secretary, the consideration for any
right-of-way granted or renewed under
this part 169 shall be not less than but
not limited to the fair market value of
the rights granted, plus severance dam-
ages, if any, to the remaining estate.
The Secretary shall obtain and advise
the landowners of the appraisal infor-
mation to assist them (the landowner
or landowners) in negotiations for a
right-of-way or renewal.
[45 FR 45910, July 8, 1980. Redesignated at 47
FR 19827, Mar. 30, 1982]

$169.18 Other damages.
In addition to the considerationfor a..

grant of right-of-way provided for by
the provisions of §169.12, the applicant
for a right-of-way will be required to
pay all damages incident to the survey
of the right-of-way or incident to the..
construction or maintenance of the fa- |

cility for which the right-of-way is
granted.
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§169.14 Deposit and disbursement of
consideration and damages.

At the time of filing an application
for right-of-way, the applicant must
deposit with the Secretary the total es-
timated consideration and damages,
which shall include consideration for
the right-of-way, severance damages,
damages caused during the survey, and
estimated damages to result from con-
struction less any deposit previously
made under §169.4. In no case shall the
amount deposited as consideration for
the right-of-way over any parcel be less
than the amount specified in the con-
sent covering that parcel. If in review-
ing the application, the Secretary de-
termines that the amounts deposited
are inadequate to compensate the own-
ers, the applicant shall increase the de-
posit to an amount determined by the
Secretary to be adequate. The amounts
so deposited shall be held in a “‘special
deposit”? account for distribution to or
for the account of the landowners and
authorized users and occupants of the
land. Amounts deposited to cover dam-
ages resulting from survey and con-
struction may be disbursed after the
damages have been sustained. Amounts
deposited to cover consideration for
the right-of-way and severance dam-
ages shall be disbursed upon the grant-
ing of the right-of-way. Any part of the
deposit which is not required for dis-
bursement as aforesaid shall be re-
funded to the applicant promptly fol-
lowing receipt of the affidavit of com-
‘pletion of construction filed pursuant
to §169.16.

§169.15 Action on application.
Upon satisfactory compliance with

the regulations in this part 169, the
Secretary is authorized to grant the
right-of-way by issuance of a convey-
ance instrument in the form approved
by the Secretary. Such instrument
shall incorporate all conditions or re-
strictions set out in the consents ob-
tained pursuant to §169.3:: A copy—of
such instrument shall be promptly de-
livered to the applicant and thereafter
the applicant may proceed with the
construction work. Maps of definite lo-
cation may be attached to and incor-
porated into the conveyance document
by reference. In the discretion of the
Secretary, one conveyance document

§ 169.18

may be issued covering all of the tracts
of land traversed by the right-of-way,
or separate conveyances may be made
covering one or several tracts included
in the application. A duplicate original
copy of the conveyance instrument,
permanent and reproducible maps, a
copy of the application and stipula-
tions, together with any other perti-
nent documents shall be transmitted
by the Secretary to the office of record
for land documents affecting the land
covered by the right-of-way, where
they will be recorded and filed.

$169.16 Affidavit of completion.
Upon the completion of the construc-

tion of any right-of-way, the applicant
shall promptly file with the Secretary
an affidavit of completion, in dupli-
cate, executed by the engineer and cer-
tified by the applicant. The Secretary
shall transmit one copy of the affidavit
to the office of record mentioned in
§169.15. Failure to file an affidavit in
accordance with this section shall sub-
ject the right-of-way to cancellation in
accordance with §169.20.

§169.17 Change of location.
If any change from the location de-

scribed in the conveyance instrument
is found to be necessary on account of
engineering difficulties or otherwise,
amended maps and field notes of the
new location shall be filed, and a right-
of-way for such new route or location
shall be subject to consent, approval,
the ascertainment of damages, and the
payment thereof, in all respects as in
the case of the original location. Be-
fore a revised conveyance instrument
is issued, the applicant shall execute
such instruments deemed necessary by
the Secretary extinguishing the right-
of-way at the original location. Such
instruments shall be transmitted by
the Secretary to the office of record
mentioned in §169.15 for recording and
filing.
§169.18 Tenure of approved right-of-

way grants,
All rights-of-way granted under the

regulations in this part 169 shall be in
thé nature of easements for the periods.
stated in the conveyance instrument.
Except as otherwise determined by the
Secretary and stated in the conveyance
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instrument, rights-of-way granted
under the Act of February 5, 1948 (62
Stat. 17; 25 U.S.C. 323-328), for railroads,
telephone lines, telegraph lines, public
roads and highways, access roads to
homesite properties, public sanitary
and storm sewer lines including sewage
disposal and treatment plants, water
control and use projects (including but
not limited to dams, reservoirs, flow-
age easements, ditches, and canals),
oil, gas, and public utility water pipe-
lines (including pumping stations and
appurtenant facilities), electric power
projects, generating plants, switch-
yards, electric transmissionand dis-
tribution lines (including poles, towers,
and appurtenant facilities), and for
service roads and trails essential to
any of the aforestated use purposes,
may be without limitation as to term
of years; whereas, rights-of-way. for all
other purposes shail be for a period of
not to exceed 50 years, as determined
by the Secretary and stated in the con-
veyance instrument.
(87 IR 12937, June 30, 1972. Redesignated at 47
FR 13327, Mar. 30, 1982)

§169.19 Renewal of
grants.

On or before the expiration date of
any right-of-way heretofore or here-
after granted for a Hmited term of
years, an application may be submitted
for a renewal of the grant. If the re-
newal involves no change in the loca-
tion or status of the original right-of-
way grant, the applicant may file with
his application a certificate under cath
setting out this fact, and the Sec-
retary, with the consent required by
§169.8, may thereupon extend the grant
for a like term of years, upon the pay-
ment of consideration as set forth in
§169.12. If any change in the size, type,
or location of the right-of-way is in-
volved, the application for renewal
shall be treated and handied as in the
case of an original application for a
right-of-way.
$169.20 Texmination of right-of-way

grants. —

All rights-of-way granted under the
regulations in this part may be termi-

_ nated in whole or in part upon 30 days -

written notice from the Secretary
mailed to the grantee at its latest ad-

right-of-way
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dress furnished in accordance with
§169.5(j}) for any of the following causes:
(a) Failure to comply with any term

or condition of the grant or the appli-
cable regulations;
(b) A nonuse of the right-of-way for a

consecutive 2-year period for the pur-
pose for which it was granted;
(c) An abandonment of the right-of-

Way.
If within the 80-day notice period the
grantee fails to correct the basis for
termination, the Secretary shall issue
an appropriate instrument terminating
the right-of-way. Such instrument
shall be transmitted by the Secretary
to the office of record mentioned in
§169.15 for recording and filing.
(383 FR 19803, Dec. 27, 1968, as amended at 45
FR 45910, July 8, 1980. Redesignated at 47 FR
18327, Mar. 30, 1982]

§169.21 Condemnation actions involv-
ing individually owned lands.

The facts relating to any condemna-
tion action to obtain a right-of-way
over individually owned lands shall be
reported immediately by officials of
the Bureau of Indian Affairs having
knowledge ofsuch facts to appropriate
officials of the Interior Department so
that action may be taken to safeguard
the interests of the Indians.

$169.22 Service lines.
(a) An agreement shall be executed

by and between the landowner or a le-
gally authorized occupant or user of in-
dividually owned land and the appli-
cant before any work by the applicant
may be undertaken to construct a serv-
ice line across such land. Such a serv-
ice line shall be limited in the case of
power lines to a voltage of 14.5 kv. or
less except lines to serve irrigation
pumps and commercial and industrial
uses which shall be limited to a voltage
not to exceed 34.5 kv. A service line
shall be for the sole purpose of sup-
plying the individual owner or author-

.. ized-oecupant or user of land; including
schools and churches, with telephone,
water, electric power, gas, and other
utilities for use by such owner, occu-
pant, or user of the land on the prem- _
-ises.

(b) A similar agreement to that re-
quired in paragraph (a) of this section
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shall be executed by the tribe or le-
gally authorized occupant or user of
tribal land and the applicant before
any work by the applicant may be un-
dertaken for the construction of a serv-
ice line across tribal land. A service
line shall be for the sole purpose of sup-
plying an occupant or user of tribal
land with any of the utilities specified
jn paragraph (a) of this section. No
agreement under this paragraph shall
be valid unless its execution shall have
been duly authorized in advance of con-
struction by the governing body of the
Indian tribe whose land is affected, un-
less the contract under which the occu-
pant or user of the land obtained his
rights specifically authorizes such oc-
cupant or user to enter into service
agreements for utilities without fur-
ther tribal consent.
(c) In order to encourage the use of

telephone, water, electric power, gas
and other utilities and to facilitate the
extension of these modern conven-
iences to sparsely settled Indian areas
without undue costs the agreement re-
ferred to in paragraph (a) of this sec-
tion shall only be required to include
or have appended thereto, a plat or dia-
gram showing with particularity the
location, size, and extent of the Jine.
When the plat or diagram is placed on
a separate sheet it shall bear the signa-
ture of the parties. In case. of tribal
land, the agreement shall be accom-
panied by a certified copy of the tribal
authorization when required.

_ (da) An executed copy of the agree-
ment, together with a plat or diagram,
and in the case of tribal land, an au-
thenticated copy of the tribal author-
ization, when required, shall be filed
with the Secretary within 30 days after
the date of its execution. Failure to
meet this requirement may result in
the removal of improvements placed on
the land at the expense of the party re-
sponsible for the placing of such im-
provements and subject such party to

- the payment of-.damages caused.by his...
unauthorized act.

8169.23 Railroads.
(a) The Act of March 2, 1899 (30 Stat.

990), as amended by the Acts of Feb-
ruary 28, 1902 (82 Stat. 50), June 21, 1906
(34 Stat. 330), and June 25, 1910 Stat.
659; 25 U.S.C. 312—318); the Act of
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March 3, 1875 (18 Stat. 482; 43.0.5.C.
984); and the Act of March 3, 1909 (85
Stat. 781), as amended by the Act of
May 6, 1910 (86 Stat. 349; 25 U.S.C. 320),
authorize grants of rights-of-way
across tribal, individually owned and
Government-owned land, except in the
State of Oklahoma, for railroads, sta-
tion buildings, depots, machine shops,
side tracks, turnouts,.and water sta-~
tions; for reservoirs, material or bal-
last pits needed to the construction, re-
pair, and maintenance of railroads; and
for the planting and growing of trees to
protect railroad lines. Rights-ofway
granted under the above acts shall be
subject to the provisions of this section
as well as other pertinent sections of
this part 169. Except when otherwise
determined by the Secretary, rights-of-
way for the above purposes granted
under the Act of February 5, 1948 (62
Stat. 17; 25 U.S.C. 323-328), shall also be
subject to the provisions of this sec-
tion.
(b) Rights-of-way for railroads shall

not exceed 50 feet in width on each side
of the centerline of the road, except
where there are heavy cuts and fills,
when they shall not exceed 100 feet in
width on each side of the road, The
right-of-way may include grounds adja-
cent to the line for station buildings,
depots, machine shops, side tracks,
turnouts, and water stations, not to ex-
ceed 200 feet in width by a length of
3,000 feet, with no more than one sta-
tion to be located within any one con-
tinuous length of 10 miles of road.
(c) Short spurs and branch‘lines may

be shown on the map of the main line,
separately described by termini and
length. Longer spurs and branch lines
shall be shown on separate maps.
Grounds desired for station purposes
may be indicated on the map of defi-
nite location but separate plats must
be filed for such grounds. The maps
shall show any other line crossed, or
with which connection is made. The
Station. number. shall. be.shown.on. the...
survey thereof at the point of intersec-
tion. All intersecting roads must be
represented in ink of a different color
from that used for the line for whic
application is made.
(d) Plats of railroad station grounds

shall be drawn on a scale of 400 feet to
an inch, and must be filed separately

533



§ 169.24

from the line of route. Such plats shall
show enough of the line of route to in-
dicate the position of the tract with
reference thereto. Hach station ground
tract must be located with respect to
the public survey as provided in §169.8
and all buildings or other structures
shall be platted on a scale sufficiently
large to show clearly their dimensions
and relative positions.
(e) If any proposed railroad is par-

allel to, and within 10 miles of, a rail-
road already built or in course of con-
struction, it must be shown wherein
the public interest will be promoted by
the proposed road. Where the Inter-
state Commerce Commission has
passed on this point, a certified copy of
its findings must be filed with the ap-
plication.
(f} The applicant must certify that

the road is to be operated as a common
carrier of passengers and freight.

(@} The applicant shall execute and
file, in duplicate, a stipulation obli-
gating the company to nse all pre-
cautions possible to prevent forest fires
and to suppress such fires when they
occur, to construct and maintain pas-
senger and freight stations for each
Government townsite, and to permit
the crossing, in a manner satisfactory
ta the Government officials in charge,
of the right-of-way by canals, ditches,
and other projects.
(h) A railroad company may apply for

sufficient land for ballast or material
pits, reservoirs, or tree planting, to aid
in the construction or maintenance of
the road. The authority to use any land
for such purposes shall terminate upon
abandonment or upon failure to use the
land for such purposes for a continuous
period of 2 years.

§169.24 Railroads in Oklahoma,
(a) The Act of February 28, 1902 (32

Stat. 43), authorizes right-of-way
grants across tribal and individually
owned land in Oklahoma. Rights-of-

_way. granted .under.-that. act--shall- be-~
subject to the provisions of this section
as well as other pertinent sections of
this part 169. Except when otherwise
determined by the Secretary, railroad

.. rights-of-way
under the Act of February 5, 1948 (62
Stat. 17; 25 U.S.C. 323-828), shall also be

in Oklahoma granted”
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subject to the provisions of this sec-
tion.
(b) One copy on tracing linen of the

map of definite location showing the
line of route and all lands included
within the right-of-way must be filed
with the Secretary. When tribal lands
are involved, a copy of the map must
also be filed with the tribal council.
(c) Before any railroad may be con-

gtructed or any lands taken or con-
demned for any of the purposes set
forth in section 18 of the Act of Feb-
ruary 28, 1902 (82 Stat. 47), full damages
shall be paid to the Indian owners.

(ad) After the maps have been filed,
the matter of damages shall be nego-
tiated by the applicant directiy with
the Indian owners. If an amicable set-
tlement cannot be reached, the amount
to be paid as compensation and dam-~-
ages. shall be fixed and determined as
provided in the statute. If court pro-
ceedings are instituted, the facts shall
be reported immediately as provided in
§169.21.

§169.25 Oil and gas pipelines.
(a) The Act of March 11, 1904 (38 Stat.

65), as amended by the Act of March 2,
1917 (89 Stat. 973; 25 U.S.C. 321), author-
izes right-of-way grants for oi] and gas
Pipelines across tribal, individually
owned and Government-owned land.
Rights-of-way granted under that act
shall be subject to the provisions of
this section as well as other pertinent
sections of this part 169. Except when
otherwise determined by the Secretary,
rights-of-way granted for such purposes
under the Act of February 5, 1948 (62
Stat. 17; 25 U.S.C. 323-328) shall also be
subject to the provisionsof this sec-
tion.
(b) Rights-of-way, granted under

aforesaid Act of March 11, 1904, as
amended, for oil and gas pipelines,
pumping stations or tank sites shall
not extend beyond a term of 20 years
and may be extended for another period
of not to exceed 20 years following the
“procedures sét out in” §169.19 of this
part. .

(c) All oil or gas pipelines, including
connecting lines, shall be buried a suf-
ficient depth below the surface of the
“land so as not to interfere with cultiva-
tion. Whenever the line is laid under a
road or highway, the right-of-way for
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which has been granted under an ap-
proved application pursuant to an act
of Congress, its construction shall be in
compliance with the applicable Federal
and State laws; during the period of
construction, at least one-half the
width of the road shall be kept open to
travel; and, upon completion, the road
or highway shall be restored to its
original condition and all excavations
shall be refilled. Whenever the line
crosses 4 ravine, canyon, or waterway,
it shall be laid below the bed thereof or
upon such superstructure as will not
interfere with the use of the surface.
(d) The size of the proposed pipeline

must be shown in the application, on
the maps, and in the engineer’s affi-
davit and applicant’s certificate. The
application and maps shall specify
whether the pipe is welded, screw-joint,
dresser, or other type of coupling.
Should the grantee of an approved
right-of-way desire at any time to lay
additional line or lines of pipe in the
same trench, or to replace the original
line with larger or smaller pipe, writ-
ten permission must first be obtained
from the Secretary and all damages to
be sustained by the owners must be
‘paid in advance in the amount fixed
and determined by the Secretary.
'(e) Applicants for oil or gas pipeline
rights-of-way may apply for additional
land for pumping stations or tank
sites. The maps shall show clearly the
location of all structures and the loca-
tion of all lines connecting with the
main line. Applicants for lands for
pumping stations or tank sites shall
execute and file a stipulation agreeing
as follows:
(1) Upon abandonment of the right-

of-way to level all dikes, fire-guards,
and excavations and to remove all con-
crete masonry foundations, bases, and
structural works and to restore the
land as nearly as may be possible to its
original condition.
(2) That a grant for pumping station

or tank site purposes shall be subser-
vient to the owner's righttoremove-or- -

authorize the removal of oil, gas, or
other mineral deposits; and that the
structures for pumping station or tank
site will be removed or relocated if nec-
essary to avoid interference with the
exploration for or recovery of oil, gas,
or other minerals.

§ 169.26

(f) Purely lateral lines connecting
with oil or gas wells on restricted lands
may be constructed upon filing with’
the Secretary a copy of the written
consent of the Indian owners and a
blueprint copy of a map showing the lo-
cation of the lateral. Such lateral lines
may be of any diameter or length, but
must be limited to those used solely for
the transportation of oil or gas from a
Single tract of tribal or individually
owned land to another lateral or to a
branch of the main line.
(g) The applicant, by accepting a

pipeline right-of-way, thereby agrees
that the books and records of the appli-
cant shall be open to inspection by the
Secretary at all reasonable times, in
order to obtain information pertaining
in any way to oi] or gas produced from
tribal or individually owned lands or
other lands under the. jurisdiction of
the Secretary.
$169.26 Telephone and telegraph lines;

radio, television, and other commu-
‘nications facilities,
(a} The Act of February 15, 1901 (81

Stat. 790), as amended by the Act of
March 4, 1940 (54 Stat. 41; 48 U.S.C. 959);
the Act of March 4, 1911 (86 Stat. 1253),
as amended by the Act of May 27, 1952
(66 Stat. 95; 48 U.S.C. 961); and the Act
ofMarch 3, 1901 (81 Stat. 1083; 25 U.S.C.
319), authorize right-of-way grants
across tribal, individually owned, and
Government-owned land for telephone
and telegraph lines and offices, for
poles and lines for communication pur-
poses, and for radio, television, and
other forms of communication trans-
mitting, relay, and receiving struc-
tures and facilities. Rights-of-way
granted under these acts shall be sub-
ject to the provisions. of this section as
well as other pertinent sections of this
part 169. Except when otherwise deter-
mined by the Secretary, rights-of-way
granted for such purposes under the
Act of February 5, 1948 (62 Stat. 17; 23
U.S.C. 3283—328), shall also be subject to
the provisions.of this section......... _
(b) A right-of-way granted under the

said Act of March 4, 1911, as amended,
shall be limited to a term not exceed-
ing 50 years from the date of the
issuance of such grant. -

(c) No right-of-way shall be granted
for a width in excess of 50 feet on each
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side of the centerline, unless special re-
quirements are clearly set forth in the
application which fully justify a width
in excess of 50 feet on each side of the
centerline.
(d) Applicants engaged in the general

telephone and telegraph business may
apply for additional land for office
sites. The maps showing the location of
proposed office sites shall be filed sepa-
rately from those showing the line of
route, and shall be drawn to a scale of
50 feet to an inch. Such maps shail
show enough of the line of route to in-
dicate the position of the tract with
reference thereto. The tract shall be lo-
cated with respect to the public survey
as provided ‘in §169.8, and all buildings
or other structures shall be platted on
a scale sufficiently large to show clear-
ly their

dimensions
and relative posi-

Tions.
|

(e) Rights-of-way for poles and lines
for communication purposes, and for
radio, television, and other forms of
communication transmitting, relay,
and receiving structures and facilities,
shall be limited to 200 feet on each side
of the centerline of such lines and
poles; radio and television, and other
forms of communication transmitting,
relay, and receiving structures and fa-
cilities shall be limited to an area not
to exceed 400 feet by 400 feet.

$169.27 Power projects.
(a) The Act of March 4, 1911 (36 Stat.

1253), a8 amended by the Act ofMay 27,
1952 (66 Stat. 96; 48 U.S.C, 961}, author-
izes right-of-way grants across tribal,
individually owned and Government-
owned land for electrical poles and
lines for the transmission and distribu-
tion of electrical power. Rights-of-way
granted under that act shall be subject
to the provisions of this section as well
as other pertinent sections of this part
169. Except when otherwise determined
by the Secretary, rights-of-way grant-
ed for such purposes under the Act of
February 5, 1948 (62 Stat. 17; 25 U.S.C.
323-—328) shall also be subject to.

the
provisions ofthis section.(b) Al) applications, other than those
made by power-marketing agencies of
the Department of the Interior, for au-
thority to survey, locate, or commence
construction work on any project for.
the generation of electric power, or the
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transmission or. distribution of elec
trical power of 66 EV or higher involv:
ing Government-owned lands shall be
referred to the Office of the Assistant
Secretary of the Interior for Water and
Power Resources or such other agency
as may be designated for the area in-
volved, for consideration of the rela-
tionship of the proposed project to the
power development program of the
United States. Where the proposed

. project will not conflict with the pro-
gram of the United States, the Sec-
retary, upon notification to the effect,
may then proceed to act upon the ap-
plication. In the case of necessary
changes respecting the proposed loca-
tion, construction, or utilization of the
project in order to eliminate conflicts
with the power development program
of the United States, the Secretary
shall obtain from the applicant written
consent to or compliance with such re~
quirements before taking further ac-
tion on the application.
(c) A right-of-way granted under the

saidAct of March 4, 1911, as amended,
shall be limited to a term not exceed-
ing 50 years from the date of the
issuance. of such grant.
(d) Rights-of-way for power. lines

shall be limited to those widths which
can be justified and in no event shall
exceed.a width of 200 feet on

each pide
of the centerline.
(e) The applicant shall make provi-

sion, or bear the reasonable cost (as
may-be determined by the Secretary)
of. making provision, for avoiding in-~-
ductive interference between any proj-
ect transmission line or other project
_works constructed, operated, or main-
tained by-it on ‘the right-of-way au-~
thorized under the grant and any radio
installation, telephone line, or other
communication facilities now or here-
after constructed and .operated by the
United States or any agency thereof.
This provision shall not relieve the ap-
plicant from any responsibility or re-
quirement which may be imposed byother lawful- authority for avoidingor
eliminating inductive interference.
‘(f) An applicant for a right-of-way for
a transmission line across Govern-~
ment-owned lands having a voltage of.
-66 KV or more must, in addition to the’
stipulation required by §169.5, execute
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and file with its application a stipula-
tion agreeing to accept. the right-of-
‘way grant subject to the following con-
ditions:

=

(1) The applicant agrees that, in the
event it becomes necessary for the
United States to acquire the appli-
cant’s transmission, line or facilities
constructed on or across such right-of-
way, the United States reserves the
right to acquire such line or facilities
at a sum to be determined upon. by a
representative of the applicant, a rep-
resentative of the Secretary.of the In-
terior, and a third representative to be
selected by the other: two for the pur-
pose of determining the value of such
property. thus to be acquired by the
United States.
(2) To allow the Department of the

Interior to utilize for the transmission
of electrical. power any surplus capac-
ity of the line in excess of the capacity
needed by the holder of the grant for
the transmission of electrical power in
connection with the applicant’s oper-
ations, or to increase the capacity of
the line at the Department’s expense
and to utilize the increased capacity
for the transmission. of electrical
power. Utilization by the Department
of surplus or increased capacity shail
be subject to the following terms and
conditions:

=.

(i} When the Department desires to
utilize surplus capacity thought to
exist in a line, notification will be
given to the applicant and the appli-
cant shall furnish to the Department
within 30 days a certificate stating
whether the line has any surplus capac-
ity not needed by the applicant for the
transmission of electrical power in
connection with the applicant’s oper-
ations, and, if so, the extent of such
surplus capacity.
(ii) In order to utilize any surplus ca-

pacity certified ‘by the applicant tc be
available, or any increased capacity
provided by the Department at its own
expense, the Departmentmay inter-
connect its transmission facilities With

—

the applicant’s line in a manner con-
formable to approved standards of
practice for the interconnection of
transmission circuits.
Gii) The expense of interconnection

will be borne by the Department, and
the Department will at all times pro-~

§ 169.27

vide and maintain adequate switching,
relaying, and protective equipment so
as to insure that the normal and effi-
cient operation of the applicant’s line
will not be impaired.
div) After any interconnection is

completed, the applicant shall operate
and maintain its line in good condi-
tion; and, except in emergencies, shall
maintain in a closed position all con-
nections under the applicant’s control
between the applicant's line and the
interconnecting facilities provided by
the Department.

:

(v) The interconnected power sys-
tems of the Department and the appli-
cant will be operated in parallel.
(vi) The transmission of electrical

power by the Department over the ap-
plicant’s line will be effected in such
manner and quantity as will not inter-
fere unreasonably with the applicant’s
use and operation of the line in accord-
ance with the applicant’s normal oper-
ating standards, except that the De-
partment shall have the exclusive right
to utilize any increased capacity of the
line which has been provided at the De-
partment’s expense.
(vii) The applicant will not be obli-

‘gated to allow thse transmission over
its line by the Department of electrical
power to any person receiving service
from the applicant on the date of the
filing of the application for a grant,
other than persons entitled to statu-
tory preference in connection with the
distribution and sale of electrical
power by the Department.
(viii) The Department will pay to the

applicant an equitable share of the
total monthly cost of maintaining and
operating the part of the applicant’s
line utilized by the Department for the
transmission of electrical power, the
payment to be an amount in dollars
representing the same proportion of
the total monthly operation and main-
tenance cost of such part of the line as
the maximum amount in kilowatts of
the power transmitted on a scheduled
basisby the Department -over.the-ap-. .

plicant’s line during the month bears
to the total capacity in kilowatts of
that part of the line. The total month-
ly cost may include interest and amor-
tization, in accordance with the system -
of accounts prescribed by the Federal
Power Commission, on the applicant’s
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net total investment (exclusive of any
investment by the Department) in the
part of the line utilized by the Depart-
ment,
(ix) If, at any time subsequent to a

certification by the applicant that sur-
plus capacity is available for utiliza-
tion by the Department, the applicant
needs for the transmission of electrical
power in connection with its oper-
ations the whole or any part of the ca-
pacity of the line theretofore certified
as being surplus to ita needs, the appli-
cant may modify or revoke the pre-
vious certification by giving the Sec-
retary of the Interior 30 months’ no-
tice, in advance, of the applicant’s in-
tention in this respect. After the rev-
ocation of a certificate, the Depart-
ment’s utilization of the particular line
will be limited to the increased capac-
ity, if any, provided by the Department
at its expense.
(x) If, during the existence of the

grant, the applicant desires reciprocal
accommodations for the transmission
of electrical power over the inter-
connecting system of the Department
to its line, such reciprocal accommoda-
tions will be accorded under terms and
conditions similar to those prescribed
in this paragraph with respect to the
transmission by the Department of
electrical power over the applicant’s
line.
(xi) The terms and conditions pre-

scribed in this paragraph may be modi-
fied at any time by means of a supple-
mental agreement negotiated between
the applicant and the Secretary of the
Interior or his designee.
(g) Applicants may apply for addi-

tional lands for generating plants and
appurtenant facilities. The lands de-
sired for such purposes may be indi-
cated on the maps showing the definite
location of the right-of-way, but sepa-
rate maps must be filed therefor. Such
maps shall show enough of the line of

--route to-indicate the position of the” ~

tract with respect to said line. The
tract shall be located with respect to
the public survey as provided in §169.8,
‘and all buildings or other structures|
‘shail be platted on a scale sufficiently

25 CFR Ch. f (4-13-02 Edition)

large to show clearly their dimensions
and relative positions.
183 FR 19808, Dec. 27, 1968, as amended at 38
FR 14680, June 4, 1973, Redesignated at 47 FR
13327, Mar. 30, 1982]

§169.28 Public highways.
(a) The appropriate State or local au-

thorities may apply under the regula-
tions in this part 169 for authority to
open public highways across tribal and
individually owned lands in accordance
with State laws, as authorized by the
Act of March 3, 1901 (31 Stat. 1084; 25
U.S.C, 311).
(b) In liew of making application

under the regulations in this part 169,
the appropriate State or local authori-
ties in Nebraska or Montana may, upon
compliance with the requirements of
the Act of March 4, 1915 (38 Stat. 1188),
lay out and open public highways in ac-
cordance with the respective laws of
those States. Under the provisions of
that act, the applicant must serve the
Secretary with notice of intention to
open the proposed road and must sub-
mit a map of definite location on trac-
ing linen showing the width of the pro-
posed road for the approval of the Sec-
retary prior to the laying out and
opening of the road.
(c) Applications for public highway

rights-of-way over and across roadless
and wild areas shall be considered in
accordance with the regulations con-
tained in part 265 of this chapter.

PART 170—ROADS OF THE BUREAU
OF INDIAN AFFAIRS

CONSTRUCTION 4ND MAINTENANOE OF RoaDs
Sec. .

170.1 Purpose. /

170.2 Definitions,
170.8 Construction and improvement,
170.4 Approval of road construction activi-

ties.
170.42 Selection of

projects.
170.46 What formula will BIA use to dis-

tribute 75 percent of fiscal year 2002 In-...
‘dian Reservation Roads funds?

170.5 Right-ofway.
170.54 Employment of Indians,
170.6 Maintenance of Indian roads,
170.64 Contributions from tribes. -

toad construction

_ 170.7 Cooperation with States,
170.8 Use of roads,
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