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Department of Justice,
United States Attorney,
District of Alaska
Fourth Judicial Division

Fairbanks, Alaska.
June 18, 1938

The Attorney General,
Washington, D.C .

Sir:

Re: Clark vs. Taylor and Spach
Department reference initials
and number CEC-RSB, 236274

I have your letter of May 13, 1938, authorizing me
to defer institution of the condemnation proceedings which is
proposed in regard to a relocation of part of the Ophir-Takotna
road and bridge across Ganes Creek.

Regarding above injunction case, enclosed herewith
find copy of plaintiff's reply and copy of Agreed Statement of
Facts which I was able to procure from plaintiff's attorney.
Investigation showed that Clark, through his attorney in fact,
G. L. Baker, had actually occupied the Spot Association Mining
Claim for many years and had done a certain amount of work on
said ground each year. Accordingly, the likelihood of our
being able to prove a forfeiture was rather limited. To ex-
pedite the proceedings and obviate expense to both parties, we
stipulated away our challenge to Clark's title and hinged the
case on the right-of-way question.

The Court held that the public has an 18-foot pre-—
scriptive right-of-way across Clark's mining claim, represent—
ing the maximum width to which said road has been improved to
accommodate present requirements of traffic. The Court further
held that we transgressed upon Clark's ground with our new
bridge to the extent of 13 feet of the width of said bridge.
Accordingly, an injunction was granted preventing the comple—
tion of the approaches to said new bridge.

Regarding Section 1731, Compiled Laws of Alaska 1933
fixing the lawful width of the right-of-wayof all roads or
trails in Alaska at 60 feet, the Court held same to apply only
to regularly established highways authorized by the Territorial
Board of Road Commissioners. This would mean that the Alaska
Road Commission, a purely Federal agency, would not obtain the
benefits of said act. Regarding a right-of-way acquired by
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The Attorney General ~ June 18, 19238.

prescription, the Court held that same would not be limited to
the width of the track, but would include adjacent ground
necessary for improvements to accomodate the requirements of
traffic. Marchand Town of Maple Grove (Minn.) 51, N. W. 606,
Montgomery v. Somers (Ore.)90 Pac. 674. Bayard et al. v.
Standard Oil Go. (Ore.) 63 Pac. 614.

In view of the foregoing, we will proceed with the
condemnation proceedings already authorized. As soon as written
judgment in the equity case is entered, we will send forward a
copy of same,

Respectfully,
Ralph J. Rivers,
United States Attorney.

RJR: HAB
Encl, 2. =
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IN THE DISTRICT COURT FCR THE TERRITORY OF ALASKA

FOURTH JUDICIAL DIVISION.

ROBERT A. CLARK, JUNIOR,
Plaintiff,

-—VS~

IKE P, TAYLOR and FRED SPACH,
Defendants.

et
ee

et
N
e
Sl

No, 4129. Civil. AGREED STATEMENT OF FACTS

For the purposes of avoidinga trial to determine the facts

herein, it is mutually stipulated by and between the attorneys appearing

for the above parties that if witnesses were called and examined, the

following facts would be established by the testimony, to wit:

I.

The Alaska Road Commission now is and at all times involved

herein has been a department of the United States Government, authorized

to build and maintain roads and bridges in the Territory of Alaska.
Il.

The plaintiff has a valid and subsisting placer mining Location

known as the Spot Association Mining Claim, located in the Innoke Pre—

cinct, Fourth Division, Territory of Alaska, which was duly and regularly
located by William Marklin upon June 12th, 1912, and which lawfully came

to the plaintiff through mesne conveyances,

A stream known as Ganes Creek flows over and through said Spot

Association Mining Claim.
, ow.

In 1917 said Commission did build and establish a public wagon

road over said claim, and as a part of said road, did constructa wooden

bridge across Ganes Creek, linking the respective sections of said road
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on opposite sides of said creek; that at the outset said road was used

mostly by sleds and wagons and was comparatively narrow, but has been

gradually improved and widened during the ensuing years so that said road

is now maintained at a width of between fifteen (15) and eighteen (18)

feet to accommodate present requirements of traffic; that at all times

since the: original construction of said road and old bridge, same has

been subjected to actual, open, notorious, adverse and uninterrupted use

as a right-of-way by the geners] public, and has been classified by said

Road Commission as a public wagon road,

Vv.

During October 1937, defendant Ike P. Taylor was, and he now

is, Chief Engineer of said Alaska Road Commission; that at said time Fred

Spach was, and he now is, Superintendent of the ALaska Road Commission in

the said Innoko Precinct; that during the month of October 1937, said

defendants authorized and procured the construction of another bridge

across Ganes Creek, to be used in lieu of the old bridge as a connecting

link between the same sections of road hereinbefore mentioned; that the

new bridge as designed and built has been determined by the Territorial

Board of Road Commissioners to be essential for meeting the requirements

of traffic on said road; that said new bridge has been completed with the

exception of the approaches thereto; that said new bridge is built contig-

uous to the old bridge on the upstream side of the old bridge, the old

bridge having been retained during the construction of the new bridge to

take care of the requirements of traffic in the interim; that the new

bridge is not more than fifteen (15) feet wide over all; that the old

bridge is only, fourteen (14) feet wide; that the distance from the center line

of the old bridge to the far side of the new bridge is not more than twenty~

two (22) feet, and the proposed approaches would be within the same limits.
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VI.

Unless restrained, defendants are ready to proceed with the

construction of the approaches to said bridge within the footage above

mentioned, and stipulate that, if so doing would be an unlawful appropri~

ation of plaintiffts land, plaintiff would suffer irreparable injury and

be without adequate remedy at law.

J. C. Winter,
- Attorney for Plaintiff.

Ralph J. Rivers,
Harry 0. Arend,
Attorneys for Defendants.
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IN THE DISTRICT COURT FOR THE TERRITORY OF ALASKA, FOURTH JUDICIAL DIVISION.

ROBERT A. CLARK, JUNIOR,
Plaintiff,

~¥s-

‘IKE P. TAYLOR and FRED SPACH,
Defendants. N
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No. 4129. Civil. JUDGMENT.

This cause came on regularly for trial before this court on

19th day of May, 1938, the plaintiff appearing by his attorney,

J. C. Winter, and the defendants' appearing by their attorneys',

Ralph J. Rivers and Harry 0. Arend, and the cause was submitted to

the court on an agreed statement of facts, and therefrom the court made

and filed the findings of fact and conclusions of law in favor of the

plaintiff.
WHEREFORE, It Is Ordered and Adjudged as follows:

That the defendants', Ike P. Taylor and Fred Spach, are

permanently enjoined from going upon, or causing the employees of the

Board of RoadCommissioners of Alaska, or of the Alaska Road Commission,

to go upon, the Spot Association Mining Claim, located in the Innoko

Precinct, Fourth Judicial Division, Territory of Alaska, on Ganes Creek,

at any point outside the prescriptive right of way thereon of the old

bridge and read, whichis nine (9) feet on either side of the center line

thereof. That plaintiff is entitled to his costs herein incurred in

the sum of $37.00, to be taxed by the clerk of the court.

Dated this 21st day of June, 1938.

Harry E, Pratt,
District Judge.

The foregoing is certified to be a full,
true and correct copy of the original judgment
filed herein.

J. C, Winter,
Attorney for Plaintiff. :
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UNITED STATES ATTORNEY

District of Alaska
Fourth Judicial Division

Fairbanks, Alaska
April 26, 1938

The Attorney General
Washington, D. 4.

Sir: Re: Clark Vs. Taylor and Spach
Devartment reference initials
and number--GEC-LSB, 236274

In regard to the matter above referred to, and suv-
plementing my letter to you April 12, 1938, I hereby revort
further developments. Copies of demurrer and answer are here-
with enclosed. The demurrer was overruled. Reply to the an-
swer has not yet been filed.

The subject matter of the first affirmative defense
was discussed in my said letter of April 12, 1938. I would
add to said remarks that Section 1731, Compiled Laws of
Alaska 1933, fixing the lawful width of the right-of-vay of
all roads or trails in Alaska at 60 feet, has never been passed
upon to my knowledge; that the interest of the government in
this case would go further then establishing the width of the
particular right-of-way involved, but would extend to vrospect-
ive improvements of hundreds of miles of public high ways in
Alaska which traverse unpatented mineral locations. The Alaska
Road Commission, to accommodate the requirements of traffic, is
gradually widening many such roads. Accordingly, it would seem
to me to be important that the Alaska Road Commission be able
to rely definitely upon said Section 1731, or know definitely
that it cannot be relied uvon.

I can see the possibility of numerous condemnations
of narrow strips of land being necessary through the coming
years unless said statute stands up in this kind of case.
Accordingly, I suggest that if we lose in the District Cours
here it might be well to carry the matter to the Ninth Circuit
Court of Appeals; however, the advisability of such anpeal can
better be determined later.

Regarding the second affirmative defense set forth
in the answer, same is based upon the so-called Waskey Act,
USCA, T. 48, Section 384, which is an act of Congress in the
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The Attorney General--Washington, D. C.--April 26, 1938-=-Paze 2

Clark and his predecessors have failed during many years to
record affidavits of annual labor and may have considerable
Gifficulty in oroviding an existing mineral location.

It seems that before consulting with this office, Mr.
Ike P. Paylor, Chief Bngineer of the Alaska Road Commission,
proposed condemnation proceedings to the Secretary of Interior,
pursuant to which a reovest was made along such lines and the
necessary pavers prepared by the Department of Justice. I have
just received same and a letter of transmittal dated April 6,
1938, signed by Carl McParland, Assistant Attorney General, and
referred to as JEW-YEM 33-2-39. As I have previously stated,
however, the width of right-of-way should be tested and exact
footage determined before a condemnation proceedings is estab-
lished. Accordingly, I will hold said pavers vending the out-
come of the present action and your further advices.

Resvectfully,

(§} Ralph J. Rivers
United States Attorney

RJR:HAB
Enci. 2

PIS
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IN THE DISTRICT COURT FOR THE TERRITORY OF ALASKA

FOURTH JUDICIAL DIVISION

ROBERT A. CLARK, JUNIOR,
Plaintiff,

IKE P, TAYLOR and FRED SPACH,
Defendants,

et
ee

er
et

et
et

L

No. 4129 Civil
ANSWER

Come now the above named defendants and for answer to the

vlaintiff's complaint herein admit, deny and allege:
rT

Defendants deny the allegations of Paragranh I of said com-

plaint, and the whole thereof.

If

Answering Paragraph II of said complaint, defendants admit that

during the month of October, 1937, Ike P. Taylor was the’Chief Engineer

of the Alaska Road Commission, and Fred Spach was the Superintendent in

the Innoko Precinct, and that said Commission is a depvartment of the

United States government and has to do with the building of roads and

bridges in the Territory of Alaska; that defendants deny each and every

other allegation and recital in said Paragraph II contained,

IIt

Answering Paragraph [Ti of said complaint, defendants admit

that Road Commission employees began construction of the bridge referred

to in said parasgraoh, but deny each and every other allegatiomend re-

cital in said varagravh corteained

iv

Answering ParagraohIV, defendants deny each and every allega-
tion and recital therein contained and the whole thereof,
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Answering Paragraoh V of said complaint, defendants deny each

and every allegation therein contained, excepting that defendants

admit construction of the aooroaches to said bridge will continue

unless such activity is enjoined by the Court.

AND THE DEFENDANTS, FOR A FURTHER AND SEPARATES ANSWER, AND BY

WAY OF A FIRST AFFIRMATIVE DEFENSES, ALLEGE:

I

That the Alaska Road Commission now is, and at all times here-

inafter mentioned has been, a denartment of the United States govern-

ment, and as such now is, and at all times hereinafter mentioned has

been, authorized to build and maintain roads and bridges in the

Territory of Alaska, and to acquire and evail itself of all rights

pertinent thereto;

II

That during the year 4. D. 1917, said Commission did build

and establish a public wagon road over the area referred to by

plaintiff in his comlaint as the Snot Association Claim on Genes

Creek, in the Innoko Precinct, Fourth Division, Territory of

Alaska, and as a part of said road, did construct a wooden bridge

(hereinafter referred to as the old bridge) acrods Genes Creek,

linking the respective sections of said road on onvosite sides of

said creek; that at the outset said road was used mostly by

sleds and wagons and was comoaratively narrow, but has been grad~

ually imoroved and widened during the ensuing years so that said

road is now maintained at a width of between fifteen (15) and

eighteen (18). feet to accommodate vresent requirements of traffic;

that at all times since the original construction of said road

and old bridge, same has been subjected to actual, oven, notorious,

adverse and uninterrupted use as a right-of-way by the general

public, and has been classified by said Road Commission as a public

wagon road,

Page 2
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That during October 1937 defendant, Ike P. Taylor, was,

and he now is, Chief Engineer of said Alaska Road Commission;

that at said time Fred Spach was, and he now is, Superintendent

of the Alaska Road Commission in the said Innoko Precinct; that

during the month of October 1937, said defendants, acting solely

in their said capacities of Alaska Hoad Commission officials,
authorized and procured the construction of another bridge

(hereinafter referred to as the new bridge) across Ganes Greek,

to be used in lieu of the old bridge as a connecting link between

the same sections of road hereinbefore mentioned; that the new

bridge as designed and built has been determined by the Territorial

Board of Road Commissioners to be essential for meeting the

requirements of traffic on said road; that said new bridge has

been completed with the exception of the anoroaches thereto;

that said new bridge is bullt contiguous to the old bridge on

the unstream side of the old bridge, the old bridge having been

retained during the construction of the new bridge to take care

of the requirements of traffic in the interim: that the new

pridge is only fourteen (14) feet wide; that the distance from

the center line of the old bridge to the far side of the new

bridge is not more than twenty-two (22) feet; thet the new

bridge, including the area indicated for annroaches, is well

within the limits of the public right~of-way long established

at that point in accordance with the law which fixes at sixty

(60) feet the lawful width of right-of-way of all public trails

and “roads in the Territory of Alaska,

‘AND THE DEFENDANTS, FOR A FURTHER AND SEPARATE ANSWER,

AND BY WAY OF A SECOND AFFIRMATIVE DEFENSE, ALLEGE:

T

Defendants are informed and believe, and therefore allege, that

Page 3
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William Marklin, woon Jume 12, 1912, located the Spot Association

Placer Mining Claim on Ganes Creek, Innoko Precinct, Fourth

Division, Territory of Alaske, as unpatented mineral land of the

United States, but that said William Marklin and his successors,

including the plaintiff herein, did fail and neglect to verform

work and improvements of a value of one hundred dollars ($100) each

year on said claim for the years 1912 to 1933, inclusive, and

therefore said mining claim as located by William Marklin became

forfeited and open for location; that the said ground, on the lst

day of October, 1937, had not been located or patented by anyone and

was on said day unaoprovriated mineral land of the United States

and a part of the public domain, and at all times gince then up

to the present time has been part of the vublic domain.

FURTHER ANSWERING THE COMPLAINT HERHIN, AND BY WAY OF

COUNTERCLAIM, DEFENDANTS ALLEGE:

I

Defendants refer to, embrace herein, and by this reference

make a part hereof, the contents of Paragranhs I, II and ITI of

their first affirmative defense hereinabove set forth,

It

That uvon the lst day of October 1937, one CG. L. Baker was,

and at all times since then, has been, the attorney in fact for the

above named plaintiff with a general power of attorney to act in

plaintiff's behalf.

.
That during the month of October 1937, said ¢. L. Baker

acting for and in behalf of the plaintiff at the situs of the new

bridge then and there being, did then and there wrongfully interfere

with the defendants in their said construction of said bridge as

follows: The said C. L. Baker did order them off of said right-of

Page 4
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way; did threaten violence to person and wroperty; did procure

the arrest of one of the Road Commission employees engaged on said

job and did prefer criminal charges against several others to the

obstruction of said project and the great harassment of these

defendants.

Iv

That plaintiff, acting by and through said C. L. Baker, Threat-

ens further disorder and interference in the premises to obstruct

the comoletion of the annroaches to said bridge,

WHEREFORE, defendants vray (1) that olaintiff take nothing

by this suit and that his alleged cause of action be dismissed

with vorejudice; (2) That plaintiff and all of his agents or

representatives be restrained from further interfering in any

way with vroper activity on the vart of defendants and other

Alaska Road Commission employees in commleting said bridge and

the approaches thereto; and (3) that defendants have judgment

for their costs and disbursements herein including a reasonable

attorney's fee and such other and further relief as the Gourt

shall deem fit and proper in the premises.

(S$) Relph J. Rivers
Of Attorneys for Defendants.

UNITED STATES OF AMERICA )

TERRITORY OF ALASKA )
“

Raloh J. Rivers, being first duly sworn, on oath devoses

and says: I am one of the attorneys’for the defendants named in

the above entitled actiom; I make this verification for the

reagon that neither of the above named defendants is present at

the place where this affidavit of verification is made; I have

read the within and foregoing answer, know the contents thereof,

and believe the same to be true.

(S) Raloh J. Rivers

Subscribed end sworn to before me this 22nd day of Avril, 1938.

(S) Harry 0. Arend
Notary Public for Alaska.
My Commission expires .

Page 5 and last.
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Department of Justice

UNITED STATES ATTORNEY

District of Alaska
Fourth Judicial Division

Fairbanks, Alaska
April lez, 1938

The Attorney General
Washington, D. 6.

Sir:
Re: Clark Vs. Taylor and Spach.

Department reference initials
and number--CEC-LSB, 236274

We acknowledge your letter of March 25, 1938, con-
taining confirmation of your telegram of March 21, 1938,
authorizing this office to represent Taylor and Spach and to
protect the interests of the United States.

Regarding the nature of the suit, the enclosed copy
of the complaint is largely self-explanatory. The conten-
tion of the plaintiff is that the Alaska Road Commission has
overreached the boundary of the existing right of way across
Genes Creek, in the Innoke Precinct, by the construction of a
new steel bridge across said creek, in connection with which
the Commission has transgressed upon the plaintiff's mining
location. The suit is in equity and seeks to enjoin the com
pletion of the approaches to the bridge, and suggests that
the government should bring condemation proceedings to com
pensate the plaintiff for his ground.

The interest of the government consists in protecting
its investment already mede in the new steel bridge, which is
complete except for the approaches. The government would also
be interested in establishing the boundary of its existing
right of way across Ganes Creek. Section 1731, Compiled Laws
of Alaska 1933, provides that the lawful width of the right of
way of all roads or trails shall be 60 feet. The rosd across
Baker's mining claim, including the old wooden bridge, has
been a public highway for about twenty years. Since both
bridges are 14 feet wide, and the new structure is immediately
alongside the old one, it is apparent that the Reed Commission
is well within the 60 feet which is indicated. The distance
from the center line of the old bridge to the far side of the
new bridge would only be 21 feet now occupied, as against the
30 feet from the center line of the existing right of way to
which the Road Commission would apparently be entitled.
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The Attorney General--Washington, D. C. Page 2

Accordingly, it is our contention that no condenmna-
tion proceeding is justified for the purpose of compensating
Baker, as the Road Commission is well within an established
right of way. We further take the position that the plaintiff
should bring a law action under our cede for the recovery of
real property (Section 3761 CLA 1933) in the nature of an eject-
ment, for the purpose of establishment of his title to the dis-

Accordingly, we will endeavor to get the plaintiff
injunction proceedings. Should he
action and succeed in getting the
wey established in his favor, it wowld
institute condemnation proceedings for

puted area,
nonsuited in the present
then bring the ejectment
boundary of the right of
then become necessary to
the exact area involved.

Enclosed find copies of all pleadings on file in said
case to date.

Respectfully,

(Signed) Ralph J. Rivers

United States Attorney

RJRsHAB
Encl. 2
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IN THE DISTRICT COURT FOR THE TERRITORY OF ALASKA, FOURTH JUDICIAL DIVISION
000

ROBERT A. CLARK, JUNIOR, )
Plaintiff, )

)
)
)

IKE P, TAYLOR AND FRED SPACH, ) UU @
Defendants, ) ~

)

No. 4129 Civil COMPLAINT
The Plaintiff Comlains and Alleges:

I

That at the times hereinafter mentioned, plaintiff was the owner

and in possession of the SPOT ASSOCIATION MINING CLAIM, located in the

Innoko Precinct, Fourth Judicial Division, Territory of Alaska, over and

through which flows a stream known as Ganes Creek, to the possession and

use of which claim he is entitled;
Ii

That during the month of October, 1937, Ike P. Taylor, sbove

nemed defendant, who is the chief engineer of the Alaska Road Commission,

and above defendant, Fred Spach, who is superintendent of the Alaska Road

Commission in the said Innoko Precinct, and which said Road Commission is

a Department of the United States Government, and has to do with the build-

ing of roads and bridges in the Territory of Alaska, without acquiring any

rights and in excess of their jurisdiction, and without authority from the

United States Government, instructed the imployees of the said Alaska Road

Commission, over whom they exercise control, to construct a bridge with

approaches thereto on a portion of the said Association Claim;

Tit

feat during the said month of Ocbber, said defendants and their

employees began construction of said bridge and approaches thereto, and at

which time plaintiff posted notices and notified said defendants and their |

employees of his possession and ownership of said land, but they ignored

the same, and resisted plaintiff and caused plaintiff's agent to be arres~ :

ted and incarcerated so that defendants and said employees would continue to

build said bridge on plaintiff's said claim and so that it would become a

permanent easement upon the seme and deprive plaintiff of the use and en-
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joyment thereof:

Iv

That the defendants ty the said constructing of said bridge, with-

out the consent of plaintiff and without paying compensation or attempting

to condemm or purchase the same, are taking a portion of plaintiff's said

mining claim, approximately thirty to sixty feet in width and one bundred

and eighty feet in length and the same being very rich in gold deposits;

v

Plaintiff charges that the acts of defendants are unlawful and if

they are permitted to continue said acts aforesaid, great and irreparable

injury will be done him; and that plaintiff has no plain, speedy or adequate

remedy at lay, and uniess defendants are restrained by an order of this

court, they will continue to construct and build said bridge with approaches

thereto, and which they are threatening to do at this time;

Wherefore, plaintiff prays that said defendants and their employ- a
ees or agents, be permanently enjoined from exceeding their jurisdiction
and from exercising any of their pretended rights and from going upon plain-
tiff's said property for the purpose of building, constructing and complet-

ing said bridge and aporoaches thereto, and from going upon'the fee of said

plaintiff in said mining claim.

(Signed J. C. Winter
Attorney for Plaintiff

UNITED STATES OF AMERICA )
ss.

Territory of Alaska )

Cc. L. Baker, being first duly sworn, says:
I am the agent of the plaintiff in this action; I have read the foregoing
complaint, and know the contents thereof, and the same is true of my own
knowledge, except as to the matters averred to be upon information or
belief, and as to those matters, I believe it to be true. The reason
this verification is not made by the plaintiff is that he is not within

: the Territory of Alaska, or in Fairbanks, Alaska, at this time where this
5 verification is made.
/ (Signed) C. L. Baker
‘ C.L. Baker, Plaintiff's Agent

SUBSCRIBED AND SWORN TO BEFORE ME this 12th day of February, 1938.

(Signed) J. C. Winter

Notary Puhlic in and for the Territory of Alaska.
My commission expires April 27, 1940,
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

WASHINGTON

March 9, 1938.

MEMORANDUM for the Assistant Secretary:

The Governor of Alaska has just advised this Bivision thet in
October last, the construction of a small bridge was commenced over
Ganes Creek near Ophir in the Fourth dSudicial District of Alaska,
end that this bridge is now completed with the exception of the
approaches thereto. It appears that although this bridge replaces
a former bridge, 4 slight change in lsecation of the new bridge makes
it necessary that certain private property be secured for the ap-
preaches, and that condemnation proceedings will be required to secure
the additional land. The Governor therefore requests that anthority
be secured from the Secretary of the Interior to bring these pro-
eeedings through the District Attorney at Fairbanks under the pro-~
visions of Title 40, Section 258-A of the U. 5, Cede; also that a
tender of $100 be made as the estimated fair value of the ground in
question, to be baid from "Funds contributed for improvement of roads,
pridges, and trails, Alaska, (Trust Fund} 14-9047",

fhe Govednor reperts in addition that the land required for thease
approaches eonsists of unpatented mining claims which have been held
through performance of assesszent work for about twenty years, and
that the owner is Robert A. Clark, Jr. The description of this land
is as follows:

"Peginning at a point which bears east two feet from
the center of the gast and of the steel cap supporting the
north end of the steel bridge over Ganes Creek, situated
en the Gphir-Taketna Road, a distance of seventeen miles
from Takotna and five miles from Ophir in the Innoko Pre-
einet, Fourth fudiciel District, Territory of Alaska, thence
east 20°-3)' west, parallel with the center line of the new
steel bridge a distance of 320 feet, thence north 12°-45'
east 200 feet, thenee north 20°~30' east 120 feet, thence
north 20°- 30% east 200 feet, thence south 22°-46' wext for
195.3 fest to plees of beginning; the above deseribed land
comprising an area of 0.20 of an acre, more of less.*
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The Governor also states that the Territory has sat up an item
of $100 under the Appropriation "Funds contributed for improverent
ef roads, bridges, and trails, Alaska (rust Fond} 14-8047" as the
estimated amount required to pay for this land, but that the Terri-
tory agrees to contribute such additional funds for this purpose as
may be required by a court award.

It is suggested that this matter be referred to the Solicitor
for the preparation of correspondences necessary to institute con-
demnation proceedings in this case, under apprepriete statutory
authority, with the understanding that details of the preces dings
may be handled through the District Attorney for the Fourhh Judi-
cial District of Alaska, and the Governor of the Territery. There
is attached a file containing the correspondences upon this subject,
which should be returned to this Division when no Innger required,

fo.

ee sake

Director.

Enclosure 1352417.

MER 24 1938

Respectfully referred to the Solicitor, with the request that the
necessary correspondence be vrepared for instituting condemnation pro-
eeadings in this case,
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Authosity.of the Seoretary otthbs Anterior

January 27, 1965 (33 Stat. 616) Title 48 Sec. 321, ete,
May 14, 1906 (34 Stat. 192) Title 46 Sec. B21, ete.
June 30, 1958 (47 Stat. 446) Title 48 Sec. S2lea, S2lb.
June 30,

1932a7 DePts orderba.
by President Secanber 4, i982;
(See also Comptrollor Cenoral's Decision July 7, 1933 -
A-46727; Solisitor's Opinton December 29, 1932 ~

M.27301.)

Appropriations:
SROR gy he STA TeOs tAleoastn Tunat

Nill ale Si PUHUaRyY we
tg te wae wade

34 Stat. 192 May 14, 1906 " ”
35 Stat. 601 February 6, 1909 " "
37 Stat. 728 March 3, 1913 * "
48 Stat. 1224 June 86, 1994 " * abolished as "permanent "fund.

wd

49 Stat. 176 (215) May 9, 1955 Appropriation for year ending
Tune 30, 1986

49 Stat. 1757 (1800) June 28, 1956 * «4 ®

June 30, 1937
50 Stet. 564 (618) August 9, 1937 * "

June 30, 1938,
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inmeliate posseusion, handed down findinss of lew and feote, These
findings intluied 2 determination {1} that 14 waa wmedessary for
the United States to obtain a fee sinple title es requected In the
declaration of taking; (2) thet the United Otates waa untitled toe an
encoment for higiiny purposes only; and (3) that the ower of the
wines pighta retained his omership ani right to wine the sans,
provided he 224 not interfere with the highway easecent, If it is
Legally vosatble for the judgment te ineliie on casement only, ond
Af tho taking of oh easement in lieu of feos is Likely mterially to
reduee the award of the commissioners or of a jusy, 15 has been da
termined that gugh an eefement will be satiefestory te this Deport.
menbe

. Pho United States atiorney Rivers nas susgested that the pending
action be abaswionsd an) that the mew brbige and ito approsshea be loe
ented on he gite of the old beidge over Ganet Gresk, Since the new
weidge hae been constencted er since the United States any now be
jeseyodably Liable t6 compensate the owner for the Land or interest
taken, £3 dees not aposer that the succention is fersible. One of
your stiormeyn hua requentad inferrmliy tush the Uerarteons guseeas
eho acount of an ceed which wish’ be used 29 & conpegmise Time.
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aoa% of anurosbartely $2,000, end for this wosson 1% is seggested
tha’ the gum of 32,000 ia the waxliwu muamt that should bo pald
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Sines the avevd of Shea cormalasienore opparsutly relates to the
taking of o feo sigmhe tithe, it da moacthis that the question of
the value of an onfavtent may ba reaubroibted to the commbesioners if
you determine thet the Aviguen’ may include the ousmest only, oF

meer be the) en apecel from the mecesent exurd should be made te
nm any event, ib is ur Ly requested that tho necessary

23 Ghe tones of this
property or the suggast
\
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Yory truly yours,
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Hay 22, 1941

ge
ntliv. Rupert Emerson, Director

Division of Territories & Island Possessions
Densrtment <ox tha InterlLor
Washington, D.C.

Dear

4
OO Fou OL ih

the la Me. Petes 4

Bridge matter? Specifically, I wish to refer to the second maragraph,
in which tir. Taylor asked for a copy of the

proposed
settlement in order

that the exact «4 could be descerikec. In : this matter with
are Slcianer=—who y

“the absence of Mir. Taylor ane Sterling
i
ay

~ghe bee ros :

£a r tire Bote bee es wk leh}
sakaed, habe Ma _. *

be
neMaske §Road

Coz issionall of the details af the settlement available to

5Le
1 1rr ao 7” 2

e O
o us So 0g Q te f 3 S go od fle ct ch iy is or

#8DLOT Mix. Beker to
the Attorney

Generel
on March 1 does not indicate bymetes anc
Neither does the description of the lund condemned (which descrip
is available to the Division) cover sll of the land required. In
this matter, dr. Skinner brought to my aitention ea copy of a letter of
April Z to the United States Attorney at Fairbanks, Mr. Reloh Rivers, in
which che minimum requirements of the Road Comission are described.
The Alaska Road Commission assumes that Mr. Aivers nes furnished this
description to the Department of Justice but inasanich

as é
:

i

not been brought to wy attention befors leaving Washington i nave sone
apprehension that the Department oF

i ht rot have available this
additional material. For that reagon 1 : closing four copies of
Sterling's letter of April2 to the“Unit sales Attorney at Fairbanks
and suggest that the descriptions as con therein be furnished the
Department of Justice at once in order thet we might be certain they are
available for its use.

You wil
the disposition o

May 14 will ind
of the instruct

note that the lust paragraoh 3in the Letter refers to
the check for $1,750. The letter from Mr. Taylor of
; of course, thet - Alaska Road Commission is awsre
to senc the check Washington.

1
£

icate the
ions ta

Very truly yours,

Paul W. Gorden
upervisor, Alaskan Affairsia! 3! eu

=o si
|S ‘31 PRG: IW

& 5i #{ Ene. copy of letter - in quad.
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May 14, 1941
Division of Territories & Island Possessions
Department of the Interior \.
Washington, D. C. \
Gentlemen: (THRU Office of Governor of Alaska.)

Upon instructions from the Office of the Secretary,to the
Governor, we have prepared and forwarded to C. L. Baker ea voucher to
cover payment of the remaining $1,750 in the matter of. compromise
settlement of condemnation proceedings for the Ganes Creek Bridge loca~
tion. We preposed that check be drawn to the order of the Clerk of
Court at Pairbanks, as funds could be combined with the $250 now held
in that office. Had this been done, voucher could have been prepared
without the signature of Mr. Baker or Mr. Clark and payment effected
immediately. However, the Department of Justice preferred to have cheek .
made payable to Baker and Clark and forwarded to it for delivery. |

It has therefore been necefsary, as noted above, to send this voucher
to Baker at Gphir for signature, and possibly also to Mr. Clark at
Chicage. It is anticipated, therefore, that several weeks of delay
will result, as Ophir is reschec by only infrequent mail service.

In the meanwhile, will you please request the Departnent of
Justice to furnish us a copy of the proposed settlement? We can then
determine just what area «ill be released by Messrs. Baker and Clark
and make our plans aeccerdingly.

The present Ganes Creek Bridge is in a dangerous condition
for heavy loading end it is desired on this account to complete the
approaches to the new steel bridge at the sarliest date possible so
it will be available for the use of mining operators during the present
season. However it is not anticipated that we will be able to enter
upon the premises and begin actual construction work until the proposed
settlement has actually been consummated.

‘Very truly yours,

Ike P, Taylor
Chief Engineer
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ADDRESS REPLY TO
ALASKA ROAD COMMISSION

UNITED STATES
DEPARTMEN OF THE INTERIOR

ALASKA ROAD COMMISSION

JUNEAU, ALASKA

April <, L94i
Mr, Ralph J. Rivers
U. 8. Attorney
Fairbanks, Alaska

Dear Sir:

In accordance with remest thru Mr. Nesh regarding the Baker
ease there ig furnished herewith « print of map showing the Genes Bridge
situation upon which is shown Plat No. 1 in red snd Plats Nos. 2 and 3 in
blue outline.

Plat No. Ll is described as follows:

Beginning «t+ the initial oosint which bears north
uwo feet from the center of the north end of the steel
cap supporting the west end of the steel bridge over
Genes Creek, which point is identical with the beginning
point of the previously conaemned area, thence N.78°44!
W. «a distance of 50 feet, thence S.82°05' EB, a distance
of 570.03 feet, thence S.9°W. « disteunce of 9 feat
thence N. 8L°W. along and coinciding with the north
boundary of the previously condemned urea, a distance
of 320 feet to place of beginning. comprising an ares
of .046 scre, more or less; the intent of the deserip-
tion as written above is to cover all land between the
right of way of the read and the previously condemned
area having an easterly boundary us described above.

.20 acreThe "previously concemned area” referred to is the
shown in yellow which was awarded to the Road Commission by the court after
payment of $250.00 had been made and which we presune is that referred to
by the Department of Justice as "pending condemnution proceedings."

No. the minimum srea necessary to orovide from
the existing 18~foot right of way to “previously concemed area.®

av the esstermnActually, from a point beginning approximately
wide from sutsideboundary of Plat Noe. 1, the existing road ia about 30 feet

of ditch to sutside of ditch, and has been ther width since it was constructed.
Because this part of the road is a turnpike section ratner than a fill, the

: . Secessary Greinage ditches, one on esch side, can not be maintained becuuse
“they are now outside of the theoretical 18-fcos right of way a8 aliowed by
the Court.IS

-

3 Ei
a2, Vie

|=
| 3] it is resuesteda therefore that in making setilement with Mr.

2 -3| Baker, endeavor be made to secure an e:sement of Plats Nos. 2 and 8, des-
is s “|

scibed as follows:
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RJR — #2 42-41

Two atrips of Land § feet wide by 976 feet long,
one on each side of and adjoining the 18-foot right
fo way of the existing Takotna-Ophir road, the westerly

boundaries of which coincide with the easterly boundary
and an extension thereof, of Plat No. 1, the easterly
boundaries of which coincide with easterly limit line
of the Spot Association claim, the two strips containing
a total of 0.269 acre more or less.

We presume when the matter is finally settled we will be
furnished a copy of the compromise agreement ana will then place with the
Glerk of the Court the additional 41,750.00 required.

Very truly yours,

Hawley Sterling
.

Acting Chief Engineer
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UNITED STATES

DEPARTMENT OF THE INTERIOR
OFFICE OF THE SECRETARY

ty fjd
WASHINGTON YEE

TO SECRETARY 4a sUN 194
tAY 2 aE
OR SIGNATURE

The
Honorable SeAN Ones. Ake. 86
The”” attomey General.

~

va

Sirs

This haz reference to corresperdience in connection with the case
of the United States v.

22 of an sexe in Innoko Precingt, Alaska.

Please fornich this Department with a copy of the proposed settle~
mont in orderthet we saybe advieed just. shat srea will be releasedby
Hasara, Baker and Clark. Jn this connection I an enclosing a scopy of a
istter dated April. 2 te the United States Attorney ab Fairbanks, Alaska,
from the Acting Ghief Engineer of the Alaska Read Caweissieon, giving the
metes end bounds of the aree which the Alaska Read Cenmelesian desires
© be ralaased in omder that work say go ferward oa the construction of
the fnamnean Cvantly bovet a

Paw wwe ene bed aoeSe sae ae iat het Se SEARS EGS Serene aaan 2a es Aaee Fae heavy loading
and 1% is desired on thie aecount to souplete the approaches to the
new steel bridge at the earliest date poseible so it will be available
for the use of mining eperaters during the present eeseon.

It is not anticipated that any werk will be done until the proposed
sebtlepent has sebuslly been conswanated. In this connection you ars
advised that sbeps are being taken to forward a check in the amount of
$1,750 to your office to eover payment of the compromise sottlenent.

Sanbomash
asp it was the wish of your effice te have the cheek sent to
, it was neeessary to prepare a voucher and to send it to

Rp. Baer at Ophir for sigaatare, This will mmbail some little delay
as Ophir is reached only by infrequent mail earviee

Please advise if the aren deseribed in the letter ef April 2 to
the United States Attorney at Fairbanks can be encompassed in the pro-
posed settlement.

Vary truly yours,
fen4S

‘Sg. SCAR L, LHAP MAR

Ite] KB:hhg Assistant Secretaryfe 3 Emelosurs 2105763.
I: S]

jseS itf= &]
COPY FOR THE DIVISION oF TERRITORIES
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TERRITORY OF ALASKA
OFFICE OF THE GOVERNOR

JUNEAU

Rupert er
i Island Possessionsto and

Smersont

¥In connection with our correstondence concerninzs the Baker case,

aap bkI enclose 2 coor of an oninion written by George W. Folta, Counsel

mae ny : ot. + 2 tt

, ber 10, 1920. This is Just for your information=
inne ONES

SALA KLEE
TRIES

Sincerely yours,of

Sstella Draner
Secretery to the Governoy

S|
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FILE COP.

Beename:UNITED STATES tersitories
DEPARTMENT OF THE INTERIOR |

Z OFFICE OF THE SECRETARY
ae WASHINGTON

TO SECRETARY

NOV 2019.9OR SIGNATURE

Tre Honorable / .
Beh

; a

\
UA HAL

Sa. Off,

tite Attorney Usneral ;

teference ig wade to the letter of the Acbing sead, lands
Mvision, dated September 19 (Ga-FRy 33~2-39), enclosing an
offer of sowpraniee fron Unarlea iL. Baker in conuestion with ths
cage of the United States v. 0.30 of an apre of land 1

3 Robert A. Clark, Tee Bb ale, and aqulringther thie Departiuent approves or disapproves the acceptance
of thia offer.

Emelesed herewith are copies of a radiogran dated October 2
ania lebter dated Hoveaber 9 frou the Governor of Alaska to the
Merepter, Division of Territories and Island Possessions, in which
the vejettion of the offer of canpronige ie recommended.

Pees dove

Woile the rejection of the offer may invelve the possibility
of & aubetantial award if a new triel becomes necessaryas a re~
gait of the appeal in the above case, in view of the apparent
willingness of the Governor to inour that risk and the fact that
the award will be paid ont of funda contributed by the Territory
of Ainska, this Departuent concurs in the resenmendation that the
offer be rejected,

Very truly yours,

Assistant Secretary.
|

Enelosure 690413

eg
Hi

[= OSSIeg &
= Fa]

COPY FOR THE DIVISTO¥ OF PERRITORIBS
i 22 COPY-FOR“FHE-SECEPARY+~S-—~OPPIGEf

Sirs



UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
WASHINGTON

ay

Tre }foporabla

Te Attorney Generel).

Sure

Hoferernee is «ade to the letter af th @ Acting s@ad, Lanig
idvielon, dated September 19 (CdéFr;;73a2m332), enolosing an
offer af coamremdise free Chavles 1. tsker iz senuegtieon wibh tie
ones of the | ted States v+ Oo20 of anagre of land in Imeke
Precingt, diagke, RobertA» ierk,“aes, gtal», and inquiring—

whether ais Departaent 3approves ox disapproves the acceptante
DERE pe ne ueGi.

ineleved hergerith are eenies of a radiegran dated October 2
and a letter dated Hoveaber $ free the Geverner of Alaske te the

Direstor
, Division of Territories and Islend

Possessions s in which
agh HetByneeto mee ae ths sites of megs

gee
Tee

ae
Se eZ Gol take recwemendod

Pn a he De ge

theme the ote reZEG8Thi Ga Line a fer nie

7Fe AAVOLSE dear3a PomeShh.ed EYhae

of 4 gubstantial anard if a new trial beeoses necessary as a res
eult of the appeal in the above ease, in view of the apparent
wildingness ef the Geverner to inour that risk and the fact thet
the award will be paid ow’ of funda contributed by the Territory
of Alaske, this Derartuent eeneurs in the resenmendation that the
offer be rajected.

Very truly youre,
Great nw

oh

s@eietant Secretary.
Enclosure 90413
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
WASHINGTON Mey a

Dive of
rritories

OO SECRETARY
NOV 29 15.3
FOR SIGNATURE

Ron.» Ernest Gruening,
Governor of Alaska,

daneau, Alaska.

My dear Governer Gruening:
\

Reference ia made to your letter of November 9 to the Direetor,
division of Territories and Island Possessions, in whish you reeon-
mend the rejection of the offer of coapronise froa Charlee L. Baker
in eonneetion with the cage of United States wv» 0.20 of $seee of
land in Tmeke Presinet, Alaska,Robert4. Clark, dr.,|

Bolle Baker and Clark do not bave the fee title te the land
Bought to be condemned, it would seen clear that the United States
ip sbligated te sanpensate then for their entire interest by reason
of the Miing of the deslaration of teking and that their interest
ig move than 4 mere easenent or right-of-way. Ascordingly, the
fant that they do net bare the entire fee would not preclude them
fron urging, on appeal, that the award of £250, whieh was for a
right-of-way only, does not conform te and is fneonatstent with the
owaplaint and declaration of taking filed in the proceedings. There-
fore, the question of the value of their interest ia not necessarily
feretlosed by the verdiet of the jury and it is questionable «bether
4& cevld be contended om behalf of the United States, if a new trial
hevones necessary, that the taking did not interfere with the mining
operations of the defendants.

Kowever, in view of yourwillingnesa to incur the risk ef a sub-
stantial anard the case is reamed fer retrial and the fact that
the award will be paid out of funda contributed by the Territory of
Alaska, the Bepartbaant, in & letter te the Attorney General, has ¢on~
curved in your recommendation that the offer ef eomprenise be rejected.

Sinserely yours, . .

(Sgd.) OSCAR USAPMAS

Aspiateant Secretary.
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TERRITORY OF ALASKA
OFFICE OF THE GOVERNOR

JUNEAU

Vat
\

4°>it November 9, 1940

a Fhe Xert Emerson DDiveotor, Division of Territories and
Islend Possessions &
Devartment of the Interior
Washinzton, D. 6.

aa w
y

W
e

Dear Mr. Emerson:

Since the receipt of your recent letter urging & recons
Baker's offer of compromise of the case growing i

Bridge controversy for one
|

reas
ons3 set forth i

cussed the matter with
s aa O
o el
y

The road oF whici C

oad Commission in accordance wi :

tion and anoroval of miners may be sa
at the time that the di

5

sole, purpose of the road

ree
aoa neve been firmly esteblis

The primery, i
mining industry, and Raker,

beceuse of the proximity of i erations to the road, was o
of its principal beneficiaries. The =ractice of building roads across .

mining property without obtaining rights-of-way or easements was based
. Lon general consent and since minin:; operations across and &long such

roads were nermitted uwoon the confition that detours be provided and the
road nitimately restorea to pieinal location and condition, no
interference with mining operations resulted. Baker raised no formal
objection to the maintenance of this road until an attenpt was made to
relocate the bridge over Genes Creek when he demanded that the road over
his entire mining property be relocated. Unon the refusal of the Alaska
Roed Commission to accede to his wishes he became extremely hostile, and
ever since has done everything in his nower to himer and interfere with
he construction of the bridge end maintenance of the road. In this it
appears that he has been

motivates
by spite and will ratner than by

an honest belief thet he hed been
uate

arly dealt with. cumley and hisroa veresort to the forum of the District Court to air his recirless and bese-
~ i i less charges against the Commission have discredited hin end may

“erejudice him in the defense of enother cindemmation suit. Undoubtedly
gape

=

Since his arrival in Vashinzton he has acovted @ more reasonable attitude,
ina! Wai ut At is unted that Ling nis claims as to tne value of the
2M 4; xproverty. in view ot nt ndictive nature, it seems

2 8 i extremely unlikelythat eny offer s from nim could be reasonable
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Mr. Rupert Berson Oe

Maile
it is true thet 4a declarationof taking of the fee commits the

nk
| r the entire interest oFhe owner, this consequence

doesnot follow in thevresent case Decause Baker was not vested with pe

wormed that this Pnet
became

know? sone
eflected in tae judgment. this had not

tle mrecludes him from
basec its arerd onjar

condeur Was &
mereex

rae s te.or “she
roict, the Govern
n the theory that8 the award wa,

Le to learn of tne issues
ise proveability that the Government
Appellate © hat The value oF $30 ,000 fixed by

an acre is not only fantastic, butBal: of two~-tenths
the is foreclosed by the verdict. loreover, the
eviacer secured by drilling and

exploratory
york wupon the

tract involved in the pending suit would unfoubtedly be a th
question of value in tne contemplated. condemnationsuit since ‘the two
tracts adjoin ano comprise but & very smell area. in this connection it
mould not be overlooked that whatever value there is in the #round
underneath the right-of-way is not lost because, as vointed out, mining
operations through end under roads are permitted. While jurors are not
ellowed of course to impeach their verdict, some of the members of thejury which awarded $o50° to Bakerheve stated that 1% was believed that
Baker Was not entitled to any comsensation and that it was only ina
spirit of liberality with Uncle Sem's money that he was awearded

#250.
wa

She award of the $11,000 by the Commission unswoported as it was by any
i cocredible evidence whatever imst be attril omusion of alles

tions of value *h: Vleoevers oP 2 Darren,

Similarly wi
Pthout

merit is the claim of $500 for tailings used in the

repairoF Pal Lins,
rock and water were celiberately discharged

vy Balk as to immiate and dsmeeze the road. This act
or his was dle chat obnmer miners denendent on the road for
transport @. sougnt to

>

have faker prosecuted for
opstructiz, ate ne The cage oF Vhe
varticulerly unser o ad out, not only
consti tute & conversi ut Lis use essitated because

oy Baker. cS
lemaee We ely inflicted to

aker'soffer be
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I presume that what is meant by the first ground is that another condemm-
oh 1d. “his hes already veen discussed. Thn suit would be avoided.
renginins ground does not ss me as substantial. The government
hes a valid Fi aht—ofTway

which C&iO%_be aifected regard ss of the
rat come
Governnent re
eccentric cheracter.

It is quite possible that some of the employees of the Government
OF

t
x

g
were inconsiderate of Beker's demands or even Giscourteous ani if so that

&is regrettable. Nevertheless, the Government should neither be venslized
for the dereliction of its employees nor should that fact, if it be a
fact, influence the consideration of the merits of the offer.

Viewed in the 1 cumstances set fortn, Baker's
demands savor som policy of the Goverment
snould pe marked casional zenerosity, may not
pe dowbted. Yet, when it aovears that th

visetion
qr

Claims
is such as

she informetion availeble indicetes this
preffereble to risk an unt.

avorabl
e
Ovtcome

nan to yield. there is an
increées tendency on
also els: mere), tO @ED
gives much, aml yet to
nerroriaance seems to ine

Lar conclusion,7cane

that @ éecision as bo WH

obeyance pending the outcome

Ernest Gruening
Governor oF Aleske
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Signa Corps, Gnited States Army

32 WVD PF 19 INT DFR

JUNEAU ALS NFT NOV 9 19)0

HAMPTON

TERRITORIES INTERIOR DEPT WASHINGTON D C

LETTER RE GANES CREEK CONTROVERSY, ADVISING STRONGLY AGAINST SETTLEMENT OF

ANY KIND WITH BAKER BEING AIR MAILED YOU TODAY

GRUENING GOVERNOR
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

WASHINGTON

»
ke

Hon, Ernest Gruening,
Governor of Alanka,

Juneau, Alaska.

|

Ey dear Governor Gruening?

In the telegram of Seting Governor Bartlett dated Catober 2,
with reference to Baker's offexr of settlexent in connection with’
the Ganes” Greek Bridge controversy, it is atated that the total
eost of settlenent would approximate 27,000. The saggestion is
wade that the Government sither preceed with the pending condesana—
tion suit and acquire by eendennation an additional strip of land
along the south aide of the read, east of the bridge, or, rebuild .
em Inned owe me he ee et i 2be Wa Ras USES IA BE Via WE. Tee SAA oieacter

Your reeonsideration ef this matter is urged for the following
reagong?

i, In the pending eendeanation preeeedings, the
Governgent has filed a Declaration ef Taking covering
the fae to the land. Accordingly, the Government stands

itted to cenpensate Baker for his entire interest in
the land, and the atterneys in the Department of Justice
handling this matter ave definitely of the epinion, after
extended conferences with Baker, that he would net eon—

sent to the withdrawal of the pending cendasnation suit.
Faker ies therefore in pos.aitioan to 278, on anperl, that28 in urge,
the gnount awarded by the jury wae fora“pightwef~way
oniys In view of the fact that the award of $11,000 by
the commission firat appointed was also for a right-of-way
ami nol the fee, the possibility of Baker's obtaining o
substantial senrd, in the event a.new trial beoszes neces~
sary, should not beminiained. as you may know, the land
is valued by Baker at $30,000.

2. ‘The amount of the awerd for the additional atrip
of land, which it will be necessary to condean, is problen—
atical,
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upon ‘rial, i ag found ‘thas.
e

puthority
was

S

not granted,
44 Sho oe 439 aK ResBee wae

bt 2% he why eG B08 003 Wiis fall
amount of his elain.

4. United States Attorney Rivers has recommended
te the Departnent of dustice that Baker's offer of
settlenet be acaeptbed,

It is requested that you further discvas this troublesme gitu-
atiLon with Hessr,

° Taylor 4
and Folta in the Light

of
the foregoingwebs me te egetfehear st ewe LicaZz wt

a
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ADDRESS REPLY TO
“THE ATTORNEY GENERAL’?

Iervigig
AND NUMBER DEPARTMENT OF JUSTICE

WASHINGTON, D.C,

33-€-39 September 16, 19h0

OF

liv. Cherles L. Baker is @ miner and prospecter in
Inmnoke County, Aleske. Since 1917 he has prospected ground on
both sides of Ganes Creek, called the Spot Association land.
An unpatent ne claim to this land stands in the name of
Robert A. Clark, Jr., of Chicago, Illinois, Baker's nephew.
Baker holds and has recorded a power of attorney from Clark
to act for him in every respect within the Territory of Alaske.

A road was constructed over the Spot Association lend
around 1924 by the Aleska Hoad Commission. A wooden bridge
was built across Ganes Creek in the winter of 1922-1924, which
is still standing and is being used, although it is in bed re-
pair. No lend or rights were acquired by the Hoad Commission
prior to this road and bridge construction. Baker acknowledges
that there is a prescriptive right to the roadway but denies
any such right to the bridge. On October 25, 1948 a notice was
attached to the bridse demanding its removal within 90 days.
An affidavit of such posting was recorded on March 14, 1939,
at Vol. 5, po. 287.0f Innoko Records. Baker states that prior
to the devaluation of the dollar the Spot Association claim
could do little more than meet expenses. Since the rise in
the price of gold, however, the value has increased to around
$0,006.00. He states and has charts showing $170,000.00
worth of gold in a lode 600 feet by 200 feet which is cut in
two by the road and the bridge. Baker states thet this lode
cannot be mined by cold weter thewing “without ruining the roed
es it is now located", He wes offered $30,000.00 for the prop-
erty November 30, 1939 by A. A. Shenbeck, put refused the offer.
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Since the rise in mining values, Baker appears to have
made efforts to have either the road or the bridce or
beth relocated so es not to interfere with the lode he
had prospected. At various times ne has offered to grant
the road commission a right of way thirty feet wide on

higher ground above the lode.

On October 26, 1937 the Alaska Hoad Commission
entered on the Spot Associaticn land and started construc-
tion of a steel bridge adjacent to the wooden bridge but
lying to the southeast of it. Baker protested against this
work and on October 29, 1937 filed a criminal complaint
with the United States Commissioner at Ophir against Williem
Murry, the foreman of the construction, charging trespass.
in violetion of section 4830 0. L. A.|/A warrant for Murry's
arrest issued the next day and was given to Christien Bolgen,
Special Deputy xarshal.. On October 40, 1947 Bolgen returned
the warrant to the United States Commissioner unsatisfied and
steted that Fred Spach, the assistant engineer in charge of
the construction, had told him he would be held liable for
damages if he made the arrest. After discussion with the
Commissioner, Bolgen served the warrant and returned with
Hurry under arrest on October 41, 1947. Murry entered a
plea of not guilty on the ground that he was working under
the Koad Commission. The United States Commissioner released
Murry on his own recognizence to refral
pessing, and wired Ralph Rivers, United ttates Attorney, then
at Fairbanks, notifying him of the case and asking “What is
the law?". On November 2 and 3, 1947 the United States Com
missioner wired Rivers twice more notifying him that Baker
had filed similar complaints against Taylor (Chief Engineer
of the Road Commission), Fornier (fireman on piledriver),
Eckstrom (workman on the job), end Thompson (same), end
stated that he was holding the warrants subject to Rivers!
dire ction.

ther bres

On November 2, 1937 Fred Spach told the United
States Commissioner that he had been advised to swear out
awarrant for Baker's arrest. On November 4% Edward £, Adems
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with the United Stetes Commissioner et McGrath

filed a complaint /charging thet on October 30, 1937 Beker
threatened to blow up the entire bridge crew if they did not
get their outfit off the lend. This complaint was also
supported by an affidavit of Fred Spach. There is a record
that Fred Spach flew from Ophir to MeGrath on the morning
of November 4, 1937. Baker claims this trip was for the
purpose of filing the complaint there so as to get him away
from Ophir. Baker denies making any threats of violence as
charged. On November h, 1937 Fred King, a special deputy
marshal, arrested Baker at the Spot Association land and
transported him and his belongings in two trucks to the
Commissioner's Court at McGrath in Mt. McKinley Precinct.
Baker states that Edward A. Adams was deputized and assisted
in the arrest. They stopped at Ophir on the way to McGrath
and Baker protestedto the United Stetes Commissioner there
against being taken to Mt. McKinley rather than Inmnoko Pre-
cinct, where he lived and was arrested. Upon being unable
to put up a $2,000.00 bail bond et iMeGrath, he was committed
to jeil.

On the day of Baker's errest hurry requested the
court to dismiss the trespass charge against himself. The
court entered tne following order:

The above case coming up for decision
and the complainant having been removed from
this precinct under a warrant of arrest issued
in the Mount McKinley Precinct it is ordered
that the case is dismissed without prejudice.
On November h, 1937 Rivers wired Ike Taylor:

WIRED SPACH NOVEMBER FIRST TRAT LIABILITY
If AKY ALREADY INCURRED SO PUSH CONSTRUCTION To
FINISH AND TAVE BAKER ARRESTED IF BE PULLS ANY
RCUGH STUFF HAVE TOLD COMMISSICNER AT OPHIR
TC HOLD ALL WARRANTS I CONTEMPLATE DISMISSAL
OF ALL THE CASES BAKER HAS STARTED
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The Road Commission thereupon constructed the bridge
which they had started. Baker spent ninety five deys in jail,
partly at Ht. McKinley and partly at Fairbanks. The docket
on the Beker criminal case contains no disposition of the
proceeding. However, Baker states that after Judge Pratt re-
turned from "the outside” around the middle of January 1938,
he saw Baker and they talked the matter over. Judge Pratt
at first seid thet the matter was being held for the grandjury,
but, after checking with the marshal's office, stated that

Sivers:
had changed the action to a pesce bond proceeding.

Several days later when the case was brought on for a
_hearing...

Judge fPratt, of his own motion, dismissed the case, \While
in

women FET] Bekerwrote to Ike Taylor protesting ageinst the "road
grabbing” end suggesting that the road should cross Ganes Creek
at Paulson Bench “giving the property the benefit of a road
and also keeping upon high ground down the left limit of Genes
especially on Spot Association swampy land occurs". To this
Taylor replied that a small allotment had been made for the
project end that the work would be done by Shanbeck and other
interested miners. 1% is Baker's contention that Shanbeck
wanted to buy the Spot Association land and through political
pull had had this bridge and road reconstructed so as to ruin
the property for mining and thus buy it et a low figure.

On December 10, 1937 Baker wrote Attorney General
Cummings protesting against a "frame up" whereby he was put
in jail so as to permit the illegal construction of the bridge.

On February 12, 1938 Baker, acting for Clark, brought
& suit in equity against various officers and

employees
of the

Alaska Road Commission to enjoin the construction of the bridge.
On April 12, 1938 the respondents filed a demurrer and answer
on the ground that section 1731 C.L.A. provides for a width of
60 feet for all roads and trails and that the new bridge was
within thirty feet of the center line of the old bridge. On
March 25, 1938 the Secretary of the Interior requested the
Department of Justice to condemn the land over which the bridge
lay by a Declaration of Teking, It was decided, however, at the
suggestion of Ralph Rivers, to await the outcome of the injunc-tion suit before starting condemnation proceedings.

On June 21, 1938 District Judge Pratt found against the
defendants and issued an injunction. Judge Fratt filed an
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opinion in which he stated that the statute relied upon
(section 1731 C.L.A.) applied only t roads and trails
laid out by the Territorial Road Commission and that the
only right that existed wes a prescriptive right of way
18 feet wide over the old roadwey and old bridge. On

August 10, 1938 it was decided by the Department of Justice
with the concurrence of the Secretary of the Intericr, that
no appeal woukd be taken from this injunction.

In the meantime, on June 28, 1938, the United
States Attorney, Rivers, had started condemnation proceed-
ings and had filed a declaration of taking for a fee to
the land supposed to be needed for the bridge. Although
the map accompanying the declaration showed the land in
the shape of a crescent lying next to the old bridge, the
descriptionwas incorrect by nearly 90 degrees so that as
described the land taken lay parallel to the river and at
right angles to the old bridge. $100.00 was deposited with

Jfthe clerk of court as the estimated value cf the land.
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On August 11, 1948 Baker filed an amended answer
praying that the case be dismissed for lack of authority
in the Secretary of the Interior end for lack of an appro-~
priation to pay for the property.

On August 23, 194% the court denied a Government
motion for possession of the property on the ground that a
fee was not necessary and that only a right of way was
needed and therefore authorized.

On August 25, 1938 the Department sent to Rivers
& letter authorizing the institution of condemnation pro-
ceedings.

On September 10, 1938, after a hearing, a commis~
sion reported that they were unable to assess the vél ue of
the condemned property "as the portion of the defendant's
property adjacent thereto cannot be worked and the bridge
and road kept in good condition. The best known pay, on
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the claim, is at the end of said bridge, and in the ground
above and below said bridge. We strongly recommend that the
bridge be placed about three hundred feet down stream from
the present site, where there is a ridge of ground higher
than the surrounding marsh leading thereto, The present road
leading to the said bridge is detrimental to the mining of
the bench and the mining of the bench is detrimental to the
road; increasing the cost of keeping said piece of road in
good condition". On October 1938 Judge Pratt found that
the Gommissioners had not discharged their duties and ordered
themto continue consideretion of the matter. On October 19,
1938 the Commissioners reported that they could not agree upon
compensation. A second set of commissioners was appointed
which on March 10, 1939 rendered an award of $11,000.00.

On May 2, 1949 Rivers wired the Department that the
declaration of taking had not been "invoked" in this case as
it was too risky to bind the Government irrevocably to pay
an award, On May CD» 1949 the Govermnent appealed from the
Commissioners’ award to a trial de novo before a jury. Kivers,
under authorization of the Department of the Interior, made
a compromise offer of $2,000.00 to Baker, which was refused.
On July 16, 19459 the Government moved to withdraw the declara-
tion of taking. No action appears to have been taken on this
motion, but correspondence indicates that it is the Depart-
ment!s attitude that since the court refused to sanction the
declaration, it is a nullity.

On August 15, 1939 the Assistant United States
Attorney and counsel for the defendant signed a stipulation
correcting the description of the area to be condemned. On
September 28, 1939 the court entered judgment of condemnation
on the jury's verdict awerding $250.00 for an easement in the
land, "to vest immedistely".. The judgement contained the cor-
rected description of the land taken, Prior to the entry of
judgment $150.00 additional was deposited with the clerk of
court. A motion for a new trial based on errors of law and
inadequacy of damages was overruled on September 30, 1949.
This judgment is now on appeal to the Circuit Court of Appeals
for the Ninth Circuit. On July 15, 191,:0 the Department of the
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+Interior sent a request for condemnation of a right of way
over the property with the description corrected to conform
with the judgment.

,

On June 11, 1940 an amended bill in equity was filed
against Baker by the United States to restrain his threatening
to interfere with the bridge. It may be that this was continua-
tion of the "peace bond proceeding" which developed out of the
original criminal action started in 1937. The case came on
for trial on July 2, 19140. The only evidence for the Govern-
ment was the two criminal affidavits made out by Spach and
Adams in 1937. Eo one appeared for the Government, After long
and involved testimony by Baker, Judge Pratt dismissed the
bill on the finding that Baker had never made any of the alleged
threats.

On October 41, 1939 Baker, acting for Clark as usual,
brought suit against Spach, Taylor, Wigman, McDonald, end Kivers,
all persons having to do with his arrest in 1937. Three counts
are set out, alleging conspiracy, false arrest, malicious
prosecution, and use of false warrants, The damages claimed are
from $10,000.00 to $11,000.00. I em informed by the Claims
Division that a demurrer has been sustained to this declaration
and that the plaintiff has been grented until a date in December,
1940 to file an amended declaration.

Beker hes also filed a claim with the Alaska Road
Commission for $600.00 for gravel taken from his tailing dump
to build the road. No action appears to have been taken on
this clain.

Rivers and Beker have been carrying on a heated letter
warfare in the Fairbanks Shopping News in which both sides have
made highly acrimonious statements.

Baker now states that the land condemned will not per-
mit the use of the bridge inasmuch as the north end of the con-
demned tract does not meet up with the old roadway. He also
states that the approaches to the bridge are under weter each
Spring and will have to be rebuilt each year. He states that
he is willing to let the new bridge stand, grant a 40-foot right
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of wey to it on high ground which will not interfere with
his mining, furnish the gravel for the new road, and call
off all suits for $3,500.00. The old road was rebuilt and
raised in 1948 and, according to Baker, is in fine condi-
tion, Baker states that his tailings from the bench above
the road will run over ib and ruin it. He states that he
is determined to continue working this bench land.

In a letter dated July 7, 1939, to Mr. Ernest
Gruening, Director of Territories and Island Possessions
of the Department of the Interior, Ike Taylor states that
"i+ was a serious error in judgment on the part of Spach
to insist on building the bridge in its present location
in view of these protests". Spach has been removed from
responsible charge of work because of bad judgment in
several instances and has been assigned to the Anchorage area.
Adams! services with the Road Commission have been termin-
ated.

In a letter to Ike Taylor, Spach states that the
choice of location on the southeast rather than northwest
(downriver) side of the old bridge was due to the fact
that it would tend to flatten out the curve of the river
and also that heving the old bridge up stream from the new
would constitute a flood hazard until it was dismantled.

Baker's attorney, Mr. Winters, has recently been
retained as attorney for Mr. Rivers! wife. Baker is suspicious
of him and feels that he intentionally threw away the condemna-
tion proceedings before the jury.. There is nothing ina the
record to show that he has been anything less than diligent
in caring for Baker's interests. The amount of litigation
conducted for Baker by Winters would seem to indicate that
the suspicions are not founded in fact.

Respectfully,

/,
HOAGUE.
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ADDRESS REPLY TO
“THE ATTORNEY GENERAL”

INITIALS AND NUMBER DEPARTMENT OF JUSTICE
- WASHINGTON, D.C.
~

33-2439 June 11, 1941

Honorable Oscar L. Chapman ered,Assistant Secretary é ee“Department of the Interior
jWashington, De C,

Dear Mr, Chapnans

Reference is made to your letter of dune 5, 1941
regarding the case of United States vs 0,20 of an Acre in
Inmnoho Precinct, Alaska.

Enelosed please find ceples of the following papers:

1. Stipwlation filed in the Circuit Court of
Alaska for the Ninth Circuit;

2+ Stipulation filed in the United States District
Court for the Territory of Alaska, Fourth Judicial Division;
and

30 Deed of Charles L, Baker to the United States,

The two stipulations. have been filed with the respective
courts, The Cirenit Court of Appeals for the Ninth Circuit has
issued a mandate remanding the case to the District Court for the
Territory of Alaska, Fourth Judicial Division, "so that the said
district court may take such action as it may deem appropriate
with respect to the stipulation #** filed in said district court",
The United States Attorney for the Fourth Judicial Division of
the District of Alaska writes us that he awaits word from
Mr. Baker before he requests the entry of the amended judgment,

It was not possible to include in the amended judgment
the area described in the letter of April 2, 1941 from the
Acting Chief Engineer of the Alaska Road Commission to the
United States Attorney at Fairbanks, We have, however, sent
Mr, Baker a proposed deed, a copy of which is enclosed, and re»
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quested him to sign it if he feels that it is desirable, It
was pointed out that it was to his interest, as well as ours,
te have the ditches maintained along the side of the road,
We have not learned Mr. Baker's attitude with regard to this
matter,

We will notify you as soon as we learn of the
entry of the amended judgment. The United States Attorney
at Fairbanks has been instructed to expedite the matter,

Respectfully,
For the Attorney General,

Pormans10, LEAL
NORMANM. LITTELL

Assistant Attorney General

Enclosure
No. 473564
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IN THE DISTRICT COURT OF THE DONITED STATES

FOR TRE FOURTH JUDICIAL DIVISION OF ALASKA

UNITED STATES OF AMFRICA,

Plaintirs,
VGe

Q.20 ACKFS OF LAND SITUATE IN
TES t
Gere
OF ALASKA, and

Defendants.

It appearing to this Court that on the 28th day of Sentember, 1939,

a Judgment of Condemnation was entered in this cause by the undersiened Urited

States District Judge, granting an easement for a right of way over the major

portion of the following described land to the United States of America, and

awarding two hundred fifty dollars (8250.00) to the above named defendant,

from which award said defendant appealed to the United States Clreuit Court

of Appeals for the Ninth Circuit;
And it further appearing that upon the 15th day of May, 1941, said

appeal Court entered an order remanding said cause to this Court for amendment

of said Judgment of Condemnation in accordance with a stipulation between the

parties on file herein;

And 1t further apoearing thet in said stipulation the parties agree,

mentioned Judgment of Condemnationwas based, and agree that the description

as hereinafter set forth corrects said mistakes

And it further appearing that upon the 17th day of dune, 1941, the

parties hereto entered into anether stinulation-on fille herein in which, among

other things, they agreed that defendant should be given a total award of tyo

thousand dollars ($2,000.00), in consideration of the property rights herein-

after granted to the land in question as hereinafter described;

And this matter having been brought on by the plaintiff, appearing

by and through Ralph J. fivers, United States Attorney, and the defendant an—

pearing by and through gd. C. Winter, ag counsels; and the Court being fully
advised in the premises;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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It is, therefore, ONDERED, ADJUBGED, and DECREED as follows;

1. That the plaintiff is entitled to, and is hereby granted, an

easement to vest immediately for a public right of way over and upon that

certain plece or parcel. of Land owned by Hobert A. Clark, Jy., said piece or

parcel of land being a part of the Spot Association Mining Claim, situate on

Canes Greds in tue imokxe Prechnet, rourti dudigial vivieion, ierritory of

Alaska, and more specifically desoribed as follows:
As

est at a distance of 450 feet fron another point which
bears North

2 feet from the ommtberx of the Horth end of
the seoresbin~ the West amt of the Steel

veo Uae omucgs
over Canes Creek situated on the Ophixr-Takotua Read,
thence running South $2 degrees 05 minutes East 370.03
fest thence Sash, S Heese “Meek = BPetesan afet Se aed,

Gime No Mony
FTKeLste Mle Oe

ee Gy
thence North degrees 45 minutes West 200 feet, thence
Herth 8L degrees West 120 feed, thence North 7L degrees
West 200 feet, thence South 76 degrees 44 minutes East
145.3 feet to the point ef beginning; the intent of the
description as mitten above is to provide Land necessary
for the Location of

the
steel bridge end fer approaches

to the stcel bridge Iran the present ophir-Takotme Zoa
egent

on both sides of Canes “Creel;

gine re mb anoint ‘eneins decreesah 2 pe ing Herth 76 degreeaAe 38a he

Ard tue plaintiff is furvner mtetlhed to amd is peeeby cranted the fae ti
GO aha Lk nergoy thre UL tle

to so much of the above desorlibed area ag is now 8cupled by the structure of

the ateel bridge thereon,

2. it is further ORDERED that plaintiff may use any part of said

condemned right ef way for a public road and bridge and approaches thereto,

GMO BSY WO, Garunh, ,»Yavel, wtemsac, Trees and

timber as may be necessary to cary oub such use,

3. It is further ordered that the defendant, Robert A. Clark, Jdr.,
mand wat he datedered af et ekt he wBiGinhis helrs, cvoccnusccc,am a be deprived of any right he

have by law to mine and extract precious minerals from the right of way herein

octets ol inane ga od seer? des Be he rientan an pa ose stk rn Sle ghee eee me withCOnGEMIGI, POVAGed Ne USES Gugn MInAgy Mer G2 Not Uo

the use of said area for a public road and bridge as aforesaid, and, provided

further, that Robert A. Clark, dr., Ais representatives, successors and aselens,

shall have the right to move, at their own expense, the read on the left limit

of Canes Creek as 1% becomes necessary for the mining operationa of the Spot

Association Claim, provided, however, that at all tines a suitable road through

the premises to the bridge shall be kept open.

4 it is further ORDERED that the verdict of the jury herein awarding

two hundred fifty dollars ($250.00) to the defendant, Robert A. Clark, Jr. . be,

and the same is hereby, confirmed, and the Clerk of the Court is here} ted

Ze
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to distribute said money to said Robert A. Clark, Jy., by paying same over

to said J. C. Winter, as attorney for said defendant, in addition to whic,
5. ds further ORDERED that defendant be, and he ig hereby,

granted judgment against the plaintiff in the sum of one thousand seven

hundred fifty dellars (41,750.00).

6 It is further ORDERED that the parties hereto shall stand their

ow respective costs.

Dated this lsth day of July, 1941.

Harry EB. Pratt
District Judge
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IN THE DISTRICT COURT FOR THE TERRITORY OF ALASKA, FOURTH JUDICIAL DIVISION

ROBERT A. CLAGK, JEe,

Plaintiff,
V8.

IXk P, TAYLOR and FRED SPACH,

Defendants.

No. 4129 Givil. ORDER DISSOLVING INJUNCTION

In this cause the motion of the plaintiff by and through Charles

le Baker, his attorney in fact, for an order to dissolve the permanent in-

junetion decreed in favor of said plaintiff in the judgement entered herein

on the 21st day of June, 1938, came on regularly this 18th day of July,

1941, to be heard, the defendants appearing by their attorney, Harry 0. Arend,

but making no objection to the granting of said motion; and

It appearing to the Court that said motion was based upon a stipu~

lation on file in Cause No. 4176 of this Court entitled "United States of

America, Plaintiff, vs. Robert A. Clark, Jr., et ale, Defendants,” and the

Court being fully advised in the premises;

It is, therefore, ORDERFD that said motion to dissolve said

permanent injunction be, and the same is hereby, granted, and said permanent

injunction is hereby dissolved,

DONE in Oven Court this 18th day of July, 1941.

Rarry E. PrattDistrict Judge
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July 23, 194

Honowsble "seer Ll. Chazwun
Apsistent Secretary
Bepartment of the Interior
Weshington, De Gs.

Dear Ke, Chapman

Ret
United

States
ve 420 3

Aerea of Land
a4MeO pep ins ak

Eacloted herewith ip a eonvy of the amend-
ed judgments of condemaution entsred in the above tase on
suber 30) 19842, amyl oe ees A etn Ek
day dissolving the injunotion in the

oaee
entitled Reber’

As Glavk, Try ve. Tke BP. Taylor end Fred Spach.

My, Boker and BrePlaae hove ROK
parfornedtheir wart of the annpranive oor: . Be 9g

epee now fm conde 4 y
* .

whieh 4g now in tho hands o>
your beporicen te It te auge

GBested Cuct this eboeh Le on

Peo ores ilocdre
to Mr, Charles Le Baier, Ophir, jesEe

Heospectfully
For ths 2%%somey Generni,

Buienedl ne Ghia,
hagiet eee

Nahe At tne wh eae ae

Enclosure
No. 473208
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