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.siyss SiteWithdrawalNo. 179,is herebysain in Its entirety. The lands are de-
-srmed a5 follows:.

Tracti
anmg at Corner No. 15 of U.S. Survey# ngage on Woody Island in the Kodink

Grown. located in approximate latitude
st 45°30" N., longitude 152°20°30" ww.
cence by metes and bounds, N, 48°45’ 5.
“25') eet: N. 43°15'E., 822.0 feet; N. 28°00"
=. 9.0.0 feet; east 860.0 feet, to s point on
che shoveline on the east side of Woody
2er anes : .

sowthesis 13,200.0 feet, along shore of
Chiniak Bay at mean high tide to Corner
No. 4 of U.S. Survey No. 1674; north
2585.32 feet along east boundary of U.S.
Survey No. 1674 to Corner No. 5 thereof:
wext 242.22 feet, along north boundary ofCS. Survey No. 1674 to Corner No. 6
thereof; N. 37°46’ EB. 3,267.0 feet, alongsoutheast boundsry of U.S. Survey No.
636; N. 52°15" W., 3,007.6 feet; ‘N. 87°48" B.,
3.285.0 feet to point of beginning, con-
caining 728 acres.

: Teacr 2 .
A zight-of-way 100 fest wide for anaccéssroadway the centerline of which ‘is de-
seribed asfollows:

—

.

Besinning st a point on thewest boundary.of the tract above described, from which
—

Corner No. 25 of U.S. Survey No, 626 bearsN. 37°45’ E., 3,065.0 feet, thence by metesand bounds: N. 47°52’ W., 285.0 feet: 8.
60°25" W., 3188 feet: &. 89°59’ W., 1683-feet; S. 89°25" W., 201.8 feet; 8. 76°19" W.,450.8 feet; S. 74°33"W., 493.8 feet; N. 48°47" .W., 146.8 feet; N. 31°09" W., 1668 feat:N. 66°14" W., 84.8 feet: N, 10°12’ 201.8fet; N. 01°30 E., 368.8 feet; N. 66°58’ W.,663.8 feet; N. 35°07"W.; 214.8 fest; N.37°33’2. 275.0 feet; to a point near the east end .
o2 the board walk to the dock on the shoreof St. Paul Harbor, containing 9 scres,
2. By virtue ‘of the authority vested inthe Secretarof the Interfor by section

22(h) (4) of the Act, the Secretaryhasdetermined that none of
described in pa

ton within 2 miles of theboundary.the city Mmits of as set forth in
Section 22(1) of the Act, and any with-
Grawvals of the lands for such selectionare hereby terminated. :

3. Public Land Order :.No. 5353 ofJuy 17, 1973, which withdrew
pending de

tevoked as to the lands described inParagraph 1 of this order, which arewisnin 2 miles of the city of Kodiak.3. All of the lands described in para-Stapa 1 which are within 2 miles of thec:¥ Of Kodiak are hereby made avail-
* for withdrawal by the Secretary for

‘assible selection by‘ the! Natives of
*“dlak in accordance with section 14(h)
=sageetand regulations 43 CFR 2650.6

2, The
lands described in paragraph 1=o) 2re within 2 miles of the city of

Zakk ate withdrawn by Public Land.
+:.e: No. 5180, as amended, for classi-
12708 and protection of the public in-ae All of the. lands described in"2 53*8ph are outside of a lime2“#3 vom the boundary of the city of

“of

RULES AND REGULATIONS

Kodiak are within the section 11(a)
withdrawal for the village of Woody Is-
6. Prior to any conveyance of the

lands described in paragraph 1, the
Jands shall be subject to administration
by the Secretary of the Interior under
the applicable laws and regulations, and
his authority to make contracts and to
grant leases, permits, rights-of-way or
easements shall not be impaired by this
order. Applications for leases under the
Mineral Leasing Act, as: amended, 30
US.C. 181-287 (1970) will be rejected
until this order is modified or the lands
are

appropriately
classified to permit

minera ,‘ Jack O.Horton,
Assistant Secretary of the Interior.

Decestsre 10, 1975.

{PR Doc.75~33719Filed 12-12-75;8:45am)

(Public Land Order 5854; AA-9108]
. ‘ALASKA .

Withdrawal of Lands for Selection by the. Nativesof Kodiak, inc, —

-

By virtue of the authority vested in
the Secretary of the Interior by section
14(h) of the Alaska Native. Claims Set-tlement Act of December. 18, 1971, 85
Stat. 688, 704 chereinafter referred to as —

the Act),it isorderedas follows:
1. Subject to valid existing rights, the

following described public lands are
hereby withdrawn from all formsof ap-
propriation under the public land laws,
including the mining laws (30 U.S.C.
Ch, 2), and from mineral leasing underthe Mineral Leasing Act of February 25,
1920, as amended, 30 U.S.C. 181-287
(1970), and are hereby reserved so that
the Natives of Kodiak, Inc., may select
from these lands under section 14(h) (3)
the Act: .

Srwano Meamian
T. 22 8. B. 18 W. (fractional),
Secs, 2 thru 11, 13 thru 86.

of 16 W. (fractional).T. 27 S.. R. 19 W.,

" MILLER PORT, SPRUCE Care AREA

(Former Coast Guard Loran Station)
Beginning at Corner No. &, US. Survey. $101,
on line 1-6 U.S. Survey 1682, thence north
@ distance of 2,477.42 {t., approximately
slong the existing fence line, to Corner No.
1, BLO. of US. Survey 1682, thence south .
46°47'00" E., approximate distance 2,072 ft.
to the mean high tide line, thence me-andering southwesterly along the mean
high tide line to a point which ts also Corener No. 6 A.C. of U.S. Survey 3101, thencenorth 389°49° W., approximate distance
863.28 ft. to Corner No. 5, U.S. Survey No.
3101 along the existing fence line to the
pointof beginning.T. 27 and 285., BR. 19W. (fractional),
Those parts of the following described

lands lying within two miles of the
boundary of the city limits of Kodiak:

- , Tracer1
Beginning at CornerNo. 15 of US. Survey
No. €25 on Woody Toland in the sodien
Group, thence N. 48°45" E., 723.0 ft: N.
43°15" E., 822.0 feet: N. 28°00" ©, 800.0

‘lands remain subject to-

§2°45° W. 30008 Seet:
feet to point of

Teacr2A
Tight-of-way

100 feet wide for an access© centerline hichscribed as
follows:

is de-
at @ point on westof the tract above GescriveaCorner No. 15 of 0.8. Survey

ets W,feet; S. 89°59 W., 158.8 x, < nonme
2018 feet: 8. Wes We espe ter5. 74°33’ W.. 493.8 feet; N. 48°47" W., 144.8 -

* feet; N. 81°05" W., 166.8 feat; N. 68°i4" W.,84.8 feet; N, 10°22" B, 201-8 geot:-3. 61°90"
E~ 368.8 feet; N. 65°38" W.. BESS feet:35°07’ W., 3188 feet; N. 27°33" = s950
-Teat; to « point near the east end ef the
board walk to the dock on the shore of St. .Paul Harbor.

T.288., R. 19 W. (fractional), ..

84°64° W., 2.27 chains toCornerSurvey 404; 8. 41°41° BL 5.96
Corner No. 4, U.S. Survey 484: N. 88°10 EF.

Survey2.18 chains to Corner No. &, US.
484; 8. 55°25° W., 4.77 chains toCorner1, US. Survey 603, Tract B; 8. 16°48"

aggregate -an-
Natives of may select.

mE
ast

ae" of any

of
or con of ofta

administratiby the Secretary of the Interior oForthe Secretary of Agriculture, as appli-cable, under apnlicable laws and reguia-tions and their authority to make con-tracts and to grant leases,Fights-of-way,
impaired by this
tions for leases
ing Act, as

lescribed
Proximately 46,080 acres, of which the - .

withdrawal. plicasunder the ‘MinerarLeas-amended, 30 U.S.C, 181-287

classified to permitmineral leasing, |

Jack O. Horton,Assistant Secretary of the Interior.
DECEMBER 10, 1975,

UFR Doe.75-33720 Filed 12-12-75;8:45 am}

(Pubiic Land Order 5555]

AmendmentofPublic Land Order No. 5176
By virtue of the authority vested inthe Secretaryof the Interior by section11%) (3) of the Alaska Native Claims

Settlement Act of December 18, 1971,

FEDERAL REGISTER, VOL. 40, NO. 241-—-MONDAY, DECEMBER 15, 1975

or €asements shall not be -- -
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S8146
- 96. and pursuant to Execu- -

$5 Stat, 688, FT ra355 ofMay 26, 1952 (27
eve Order Now- 2

PR. $831), it 4s ordered as follows:

“TL Subparagstaphs &, b and ¢ of para-
“graph 1 ofpu Wlic Land Order No. 5176 of

0. oLand Order I vaer No. 5393 of Septem-
gand Public Land Order No.

5454 of Decersaber, 10, 1974, withdrawing,
: seserving anc® designating lands for se-
jection by tk2e village corporations of
Engush Bay t Graham,Tatitiek,
and Eyak, respectively; are- hereby
-amended to yriake all of the lands with-
drawn by subk?aragrapha available tothe
village corpor=stions of English Bay, Port
Graham, anc®: Chenegs, and all. of. the.
lends withdrawn by subparagraphs b
and c available to the villege corpora~

_ tons of TatitBek, Eyak and Chenega.
%. The larsds withdrawn by Public

Land Order 2No. 5176, as amended, re-
main subjec® to all of the terms and
conditions comtained therein. .

Decmuser£0, 1975.
. Jack.O.Hostow,

|

Assistant. Secretary of the Interior.
{FR Doc.16-S3721 Fred12=12-78;8:65 arn} -

public Land Order 5556]
ALASKA

of Public Land Orders 5179,Amendment
and 5169

of the authority vested in
BY. to Executivethe

ant and pt

Order .No.FR. 4831), suid byvirtue of theauthority
vested the

thru15 W.a 9
.

outside of Naval Petroleum7.9S. B16 WaReserveNo. 4.
: 7. 10 8., Es. 22 thru 16 W. .

pursuant
3035S of May 26, 1952 aq...

. 4831) and

- Claims
1971, 85 Stat. 688, 696,

follows:
.-2L Publie Land Order

RULES AND REGULATIONS

&.10S...316
mie. Bs that 15 We° i4and . .

Tf. 118. R. 16 W., that part outside of Naval
Petroleum Reserve No. 4.T. Ba. 14 and 35 W., fractional,T. 128, R. 16 W. fractional. that portion .

outside of Naval Petroleum Reserve No. 4.

2. Paragraph 1 of Public Land Order
No. 5396 of September 14, 1973, which
amended Public Land Order No. 5179 of
March 9. 1972, is hereby amended to
delete the lands described in paragraph
lof this order.
3. Paragraph 2 of Public Land Order’

5169 ofMarch 9, 1972, as amended,which
withdrew and reserved certain lands for
selection by the Arctic Slope Regional
Corporation under section’ 12 ‘of the Act,
is hereby further amended to add the
ands described in paragraph 1 of this:
order. All of the terms of paragraph 2 of
Public Land Order No. 5169 of March 9,
1972, are made expressly applicable to
these lands.

- :

4. Prior to conveyance of any of the
lands covered by this order, the lands
shall be subject to administration . by
the Secretary of the Interior under ap-
plicable laws and regulations, and his
authority to make contracts and to granteases, permits, rights-of-way, or ease-
ments shall not
tions for leases under the Mineral Lease
ing Act, as amended, 90 U.S.C. 181-987
(1970), will be rejected until this order
is modifiedor the Jands are appropriately
Classified to permit mineral leasing. -

*

Decemazn 10, 1975. ae
Jacx O.Horton,”

gsistant Secretary of the Interior.
~

. [FR Doe.75-99723Pied 12-12~75;8:45 am}

{PublicLand Order 8857)
. : ALASKA . ;

_ amendmentof PublicLandOrderNo. 5170, asAmended
authority vested in

the President and pursuant toExecutive’
OrderNo. 10355 of May 26, 1952 WViFR.

and 22th) (4) of the Alaska. Native
Settlement Act of December 18,

714 (hereinafter
referredto as the Act), it is orderedasf : .

No..-5170_ of
Biarch 9, 1972, as amended by Public
Land Order No. 5395 of September 14,

1973,and Public Land Order 5450 of Noe
vember 26, 1974, which withdrew lands
for selection under section 12 of the Act
by the village corporations and regional
corporation for the epproximate area

covered by the operations of the Bering
Straits Association, is hereby further

‘
amended to add to subparagraph e of

12 of said order, the following
described lands:

.
:

Hareet Ror Meswur

T.55. R-40 W.. 8% (fractional). ‘e

- Containing approximately 1.610 acres.°

W., outside ofNaval Petroieum .

be impaired. Applica-.

pursuant to sections 11(a) (2) °

e resolution filed by the Teller Native-
Corporation, relinquishing any ri “
select the lands described in y rea ad
1, thewithdrawal under section 11(a) (1) .

~

of the Act for the villageof Telleris ~

hereby terminatedas to the lands de- -
scribed in paragraph1 of this order. .

(i) withdrawal for the village
and add those lands to the deficiency:”withdrawal fori the village of.

- 4 Priorto any
lands descrthed in p 1 of this~aragraph
order, the lands shall be subject to. ad-- *

_ministration by the Secretaryof the In-
terior under the applicable laws and
regulations, and his authority to make
contracts, to’ grant leases, permits,
rights-of-way, or easements shallnot be
impatred by this order. Applications for
Jeases under the Mineral Leasing Act,‘ as amended, 50 U.S.C. 181-287 (1970).
‘will be rejected until this order is modi-
fied_or the landsare appropriatelyclassi-

_ Decesmsn 10,1975. _ -.

[PR Doc-25-23723 Pied, 12-12~75;8:45

. - dackO. Hoxron,-
©

Assistant Secretary of the interior.

amj

Title 46—Shipping .
V-—FEDERAL. MARITIME:
COMMISSION =
“No. 72-417

PART
. PORT OF NEW YORK

_ _ Postponementof EffectiveDate -
>

Final roles in thisproceedingadopting
General.Order 35 were.publishedin the
Peosnat, RectstzerNovember 10, 1975. (40
FR $2385) to be effective. December- 10,
1976. Counsel for the.New York Ter-
minal Conference and the NYSA-ILA
Contract Board have now requested a.
180-day extension of the effective date,
citing difficulties: involved inamending-
tariffs to conform: to-the new rules and
the need to educate personnel of those
-affected by the rules. Counsel forMiddle
Atlantic Conference oppose the requests.

We are of the opinion that additional
time to comply with the rules is needed,
but ere confident such compliance will
not require the full sixmonthsrequested.
Accordingly, it ts ordered that the final
rules in this proceeding shall be effective
April8, 1976. Tariffs required to be filed
bytheserules shall be filed sufficientlyin -

_ advance of the effective date to meet
applicablenotice requirements.
. BytheCommission.
. tseanl Paantcrs C.HORNEY,

(PRDoc.75-33734Filed12-12-75;8:45amj
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2. By virtueof thé authority vested ini
the Secretary of the Interior by section
22(h) (4) of theAct, and in relianceupon ~:~

conveyance of “the -
~

SSI—TRUCK DETENTION AT THE

~=
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22 DECISIONS RELATING TO THE PUBLIC LANDS.

an application for entry is pending and another application is later

filed, the second application should not be rejected but suspended to

await action on the first. Jerry Watkins (17 L. D., 148). Cluster’s

application should, therefore, have been suspended to await final

action on the application for Indian allotment. It is, however,

unnecessary to hold Cluster's application longer in suspense as the

Commissioner of Indian Affairs reported
that he was unable to

certify that the Indian applicantis entitled to an allotment on the

public domain ‘and recommended -that -the application -be rejected.
- It is so ordered. The.application for Indian allotment being out of

the way, Cluster’s homestead application will be allowed, if no other

objection appear.
The decision is reversed and papers remanded for further appro-

priate action.
-

INSTRUCTIONS.
March 15, 1915.

May 14, 1898,be omitted in all future patents for lands in Alaska.

Jones, First Assistant Secretary:
The Department on February 26, 1914, requested

an expression of

opinion fro
m your {Commissioner of theGeneralLand Office] office as

to whether the roadway reservation mentionedin section 10 of the

act of May 14, 1898 (30 Stat., 409), should be held applicable to all

nonmineral claims abutting on navigable waters in the district of

Alaske, and also whether the practice of inserting such a reservation

in patents should be continued. On July 6, 1914, you submitted

your conclusions and recommended, in view of the fact the statute

contained no direction that the reservation of a roadway should be

recited in any patent, and the further fact that the ultimate deter-

mination of the extent of the applicability of the roadway reserva-

tion rests with the courts, that the recital be omitted from future

patents.
This roadway reservation is found in section 10 of said act and

that section provides primarily for the purchase of trade and manv-

facture sites and limits the frontage of such claims along narigablo

waters to SO rods. It is prescribed that there shall be reserved

between tracts sold or-entered under the provisions of the act a

space of 80 rods inwidth on lands abutting on navigable waters, and

also that the Secretary of the Intcrior may grant the use of such

reserved lands for landings and wherves—

with the provision that the public shall have access toand proper use ofsuch wharves,

aud landings, at reasonable rates of toll to be prescriber! by said Secretary, and a road-

ALASKA LANDS-—-HESERVATION OF KOADWAT IN LF.

m 10 of the act of
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way feet in wiath, p
arallel to the shore line a9 nesr as may be practicable, shall

be reserved for the use of the public as a highway,

In the regulationsof January 13, 1904 (32 L. D., 424, 442), itwas

stated that:

Since it is its purpose to reserve a roadway for public use as a highway along the

shore line of navigable waters, it isheld to relateté the lands entered or purchased

under this act,
as well as to the reserved lands: otherwise

it would eerve little or no

purpose,

The Ninth Circuit Court of Appeals
on October 30, 1910, in the

case of Dalton v. Heazelet (182 Fed., 561, 571, 5
72),which involved a

patented
soldiers’ additional homestead entry abutting on navigable

waters in which it was contended that the patentees littoral rights

were cut off by this roadway re
servation, said:

The last clauseabove quoted refersto a roedway through the reserved lands pre-

viously described,
and not through lands granted in fee simple under the homestead

laws. * * * Thereis no provision in this statute (act of March 3, 1903, 32 Stat.,

1028) reserving
a roadway ormaking any other reserve

abovehigh-watermark through

_lands granted
under the homestead laws. Furthermore, no such reserve ismadein

the patent. The pstent is in the record, and, as previously
stated, the landisde-

scribed by courses and distances as containing the specific quantity
of 163.65 acres.

The lande granted are made subject to a reservation; but it is the reservation of a

“tightofway thereon for ditches and canals constructed by authority of
the Dnited

States,” thus excluding by implication, if that were necessary, a reservation under

theactofMay 14,1898. It follows thatpleintiff’s littoral rights
werenot cut off either

by the railroadrightof way or by a supposed road way under the latter act.

It is well established that attempted reservation or ‘Timitation,

which is not prescribed or authorized by law, when inserted. in-

patents for public lan
ds, hssno operation and does not attach to or

affect the title conveyed. Officials of the lend department, being

merely agents of the lew, can not create reservations or make ex-

ceptions affecting
titles to public lands.

In the case of Deffeback v. Haw
ke (115 U. S., 392, 406), whic

h in-

volved a patent under th
emining laws, the co

urt said:

The land officers, who aremerely agentsof the Jaw,
had no authority to insert in the

patent any other t
erms than those of conveyance, with recitals showing 2 compliance

-

with law and the conditions which it prescribed.

The case of Davis v. Weibbold (139 U. S., 507, 527, 528),
involved

the validity of a limiting clause insert
ed in a townsite patent, and the

court there said:

But we do not attach any importance to the exception, for the officers of the land

department, being merely agente of the Governm
ent, have no authority to inzertin a

patent any other terms than those of conveyance, with
recitals showing compliance

with the conditions which the law prescribes. Could they insert clauses
in patents

at their own discretion they could limit or enlarge their effect
without warrant of law.

_
The patent of a mining claim carries with it such rights t

o the land which includes the

clain as the law confers, and no others, and these rights can neither be enlarged nor

diminished by any reservation
s of the officers af the land department, resting for their

fitness only upon the judgment af thase affice
rs.

tt
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The case of Shaw v. Kellogg (170 U. S., 312, 337), involved the

approval of one of the so-called Baca Float selections, and the court

there used the following language: .

What is the significanceof,and what effectcan be given to the clause insertedin
the certificate of approval of the plat that it was subject to the conditions and provi-

sionsof the actof Congress? We are of opinion that the insertion of any suchstipula-
tion and limitation was beyond the power of the land department, Its duty was to

decide andnot to declineto decide; to executeand not to refuse to execute the will of

. It not deal withthe land 9s an owner and preacribethe conditions

upon which title might be transferred. It was agent and not principal. Congress

had made « grant.

With respect to the limitations recited in the patent for placer

mining claims, the Supreme Court in Sullivan v. Iron Silver Mining

Company (143 U-S., 431, 441), said:
The exception of the statute can not be extended by those whose duty it is to

supervise the issuing of the patent.

In the recent case of Burke v. Southern Pacific Railroad Company
(234 U. S., 669), the Supreme Court hed occasion to consider the

mineral exception clause recited in railroad patents. In the course.

of thet opinion, delivered by Mr. Justice Van Devanter, the patent
cases above mentioned were cited and- discussed. The court at

pages 709-710 said:

The terms of the patent whereby the Government transfers its title to public land
are not open to negotiation or agreement. The patenteehas no

voicein the matter.

It in no wise depends upon his consentor will. He must abide the action of those

whose duty and responsibility are fixed by law. Neither can the land officers enter

into any agreementupon the subject. They are not principals but agents of the law,
and must heed only its will... . Nor can they indirectlygive effect to what is
unauthorizedwhen done directly . . . they can not alter the efiect which the law

gives to a patent while it is outstanding.
... The mineral land exceptionin the

patent is void.

Even if it should be ultimately determined by the’courts that the

highway reservation under consideration applies to all claims except
those-under the townsite and-mineral land laws .(see section 26,-act-of
June 6, 1900, 31 Stat., 321), it does not follow that patents need recite
such # reservation in order that it be effective, for if such reservation
is created and exists by virtue of the law, a fsilureto insert a recital
thereof in the patent issued would not defeat the reservation. The
statute contains no direction to the officials of the land department to
insert any such recital in patents issued, as certain other statutes do.
For instance, the act of August 30, 1890 (26 Stat., 391), prescribes:

Thot in all patents for lands hereafter taken up under any of the land lawsof the
United States . . . west of the one hundredth meridian,it shall be expressed that

there is reserved from the lands in said patent described, a rightof way thereon for
ditches or canals constructed by the authority of the United States.
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The recent Alaska Railroad Act of March 12, 1914 (38 Stat., 305,
307), contains the following provision:
And in all patents for lands hereafter taken up, entered or locaied in the Territory

—

of Aloska there shall be expressed that there is reserved to the United States a right
of way for the construction of railroads, telegraph, and telephone lines, etc.

In view of the foregoing and of the doubt and conflict of opinion
existing as to the scope and applicability of the Alaska highway
reservation clause, I deem it advisable that there be omitted from all
future patents any recital or mention of such reservation. Your
office will, therefore, discontinue the present practice of inserting in
Alaske patents a recital of 2 roadway reservation, pursuant to the
act ofMay 14, 1S9S, supra.

ENLARGED HOMESTEAD ACT—SECTIONS 1 TO 5 EXTENDED
76 SOUTH DAKOTA.

CIRCULAR.

[No. 389.]

DEPARTMEKT OF THE INTERIOR,
GeweraL Laxp OFFICE,

Washington, D. C., March 16, 1915.
Recisrers AXD RECEIVERS, - :

United StatesLand Offices, Bellefourche, Gregory, Lemmon,
Pierre, Rapid City, and Timber Lake, South Dakota.

Sms: 1. Section 2 of the act of Congress approved March 4, 1915

(Public, No. 299), provides that the provisions of the first five sec-
tions of the enlarged homestead act of February 19, 1909 (35 Stat.,
639), as amended, shall extend to the State of South Dakots.
2. Your attention is, therefore, directed to said sections of the

act mentioned (as amended down to March 2, 1915), copied on pages
32 and 33 of homestead circular No. 290, approved January 2, 1914;
also to the regulations under that legislation, found in paragraphs
43, 44, 45, 46, 47 and 50 of said circular. [43 L. D., 18-21:]
3. Public Act No. 279, approved March 3, 1915, provides for the

allowance of additional entries under the enlarged homestead act
after submission of proofs on the original filings, provided the parties
still own and occupy the tracts first entered; and the first section of
Public Act No. 299 (above referred to), provides for a preference
right of entry to be accorded, where designation of the land involved
has been made pursuant to the applicant’s petition. Instructions
will shortly be issued under said recent legislation...

Very respectfully, Cuar TALLMAN,
. . Concmissioner.
"

Approved, March 16, 1915:
A. A. JONES,

—

First Assistant Secretary.

fo
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SATE OF ALASKA
/

—-—
OF LAW

OFFICE OF THE ATTORNEY GENERAL
—

ANGHORAGE BRANCH / 360 K STREET
—

SUITE 105
. ANCHORAGE 99581

June 19, 1970

MEMORANDUM

" TO: Robert L. Beardsley RECEIVED
. + Commissioner of Highways’ . .

State of Alaska JUN 2.21970Juneau
FROM:

§ Richard P. Kerns "_RIGHT OF WAY SECTION° Assistant Attorney Géneral ANCHORAGE DISTRICT
Chief, Highways Section
Anchorage , .

RE: Jurisdiction of Section Line Rights of Way for Highways

. It has come to my attention that certain questions
have arisen in connection with administering the use of section
line rights of way by the public where these rights of way have

actually been utilized by‘the Department of Highways for the
State highway system. As you know, 1969 Opinions of the Attorney
General No. 7 concluded that "each surveyed section in the State
is subject to a section line right of way for construction of
highways" subject to certain exceptions defined in the Opinion.
A copy of this Opinion is attached.

Since the publication of this Opinion, various members
of the public, property owners and governmental agencies have
attempted to utilize or exert jurisdiction over these rights of
way resulting in a certain amount of conflict of opinion. This
results in inquiries being directed either to the Department of
Highways, the Division of Lands or the Office of the Attorney
General which in turn does or could result in further inconsistent
approaches to the use of these rights of way.

With this in mind, a meeting was held attended by rep-
resentatives of the Division of Lands, the Department of Highways
and the Department of Law. As a result of this meeting, it was _ .
suggested that a memo be directed to you with copies as: indicated,.
suggesting that. jurisdiction of these rights of way be
asserted by the Department of Highways. This conclusion is in-
keeping with a former Memorandum Opinion issued by the Department
of Law dated November 4, 1963 prepared by David B. Ruskin, then
assistant attorney general. A copy of this memorandum is also

- attached. It is suggested that when inquiries are directed to
the State as to the use of these rights of way, that such inguiriecs



Memorandum
To: Commissioner Robert L. Beardsley
June 19, 1970
Page 2

be directed to the District Right of Way Agents. If it is
determined that the Highway Department has no objedtion to a

proposed use, that a letter of non-objection be issued. The
use of the term "non-objection" is emphasized so as to suggest
that the State is not granting some sort of a permit but more
to indicate that the State will not resist a particular use if
it 4s otherwise in keeping with the interests of the State.

It has also been brought to my attention that certain
‘ef the boroughs have taken it upon themselves to vacate portions
of these section rights of way. It is my opinion that the boroughs
have no such authority. Jurisdiction over. these rights of way is

. with the State of Alaska, Department of Highways and the Depart—-
ment of Highways is the only competent authority by which the same
can be vacated. Possibly the boroughs are assuming this authority
under A.S. 40:15.140; If this. be the case, I believe the boroughs
are misinterpreting the meaning of that statute. It is my opinion
that the boroughs have authority to vacate only those streets
which have been created by a subdivision plat.é

“Although.it is our. conclusion that’ the Highway Depart—
ment has jurisdiction over these section line rights of way, it
is suggested that becauseof the obvious interest that the Div-

- fsion of Lands has in these section: ‘iine rights ‘of way that it be
emphasized to the Districts that the Division of Lands be advised
‘as to any actions taken in connection therewith. ,

if you have any questions regarding the suggestions
made in this memorandumplease do not hesitate. to contact this_.
office. code me

1 tema
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STATE OF ALASKA 1960 Opinions of the
ase GENERAL antennal tania Attorney General, No. _29

JUNEAU

November 4, 1960

Hr. Alfred A. Baca
State Right of Way Agent
Department of Public Works
Foss-Olsen-Sands Bldg.
Juneau, Alaska

Re: Right of Way Width,
Construction of 43 U.S.C. 932

Dear Mr. Baca:
You have asked the question as to the width of

the right of way of highways built on putlic domain. The
following information should answer your guestion and should
be sufficient to give your appraisers some definite rules to
guide them in their appraisals. |

:

1. A right of way over the public domain is
granted by Title 43, U.S.C. 932. It states:

“me right of .way for the construc-
tion of highways over public iands, not
reserved for public use, is hereby granted .*

2. This law does not-state any specific rignt of -

way width. However, it has peen established by cas<:s that
the right of way reservation is as .wide as the width of
local roads as established by state laws, customs and usage.

3. Chapter 19, SLA 1923 estabiishes 2 46 ft.
right of way along sections Lines. This law indicates that
66 ft. would be considered a reasonable width and <s definite
enough toidefine the width of the right of way in Alaska
in regard to roads built on the public domain.

4. It would be to the advantage of tne State of
Alaska to claim a 66 ft. right of way width. Furthermore,
both the Bureau of Public Roads and the Department of Public
Yorks have claimed and continue to claim 66 ft.
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Mr. Alfred A. Baca November 4, 1960

Department of. Public Works ~ 2 =

5. It is concluded, therefore, that the width of

apaska
highways constructed under Title 43, Sec. 932 shall be

£t.
.

i

6. It should be remembered, however, that there
are exceptions to the 66 ft. width rule as for instance
where the actual width 1s specifically stated in the Public
Land Order or set out by later state laws.

tr you need further clarification of the above do

not hesitate to contact us.

Very truly yours,
RALPH E. MOODY
ATTORNEY GENERAL

By
Norman L. Schwalb

Assistant Attorney General

PBL:NLS :1gh
,

cc: The Honorable William A. Egan
Governor of Alaska
State Capitol
Juneau, Alaska

The Honorable Floyd Guertin
Commissioner of Administration
Alaska Office Building
Juneau, Alaska
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July 22, 1952
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Statutes: cud ovfers
- under 2i.).5--0f-way

for yrords and hipghwys
may be established over
lands in clacaa oy the

PS

_Adaske Koad Co.zaission

Til Lte-elewey for the construction of public and Riin-
weys im. laske May be estebvlisi:ea by the Alaska Road Co:sulssiocn un-
cez the cutnority of R.S. 2477 (43 U.S.C. 932); Act of Junc 30, 1952
(27 Stet. 4463 48 U.S.C. 321a), «8 emenied by. the act of July 24,
1947 ($1 Stat. 418; 48 U.S.C. 3i1a); Public Lend Oraer No. 001 cf
au: ust 10, 1949, as acendiea oy Public Land Urder Ho. 757 of Gcto-
ber 16, 1951; Departsental Order no. 2005 of Uctover iv, 1952.

le RS. -2477, grants rights-of-way for the construction of hirh-
-wayS over public lends not reservei for public uses. Tue grant be~-
coues effective upon the establishment of tne highway in accordante
with State or other applicable laws. The statute does not s:eciiy .

ny “idth for rights-of-wey so established and uniess meta oF delinit
lscation snowing the width of the right-of-way eapropriaves wre Tiied
aud recorded in the pron.r recoriing district, tic Widitm would be.

" Uimtted, as agiiust subsequent valiu c1sins, to wnat recormized 2:
snc courts, “nich I undersztina is 66 rect or 33 Teet on sive 32

MEEER ODT

+>. gente: line in tne Territory of sizsKkae

2. The Act of June 30, 195Z, cuthorizes the constructicn of ro..c:
and highways over the vacant «and unappropristed puvlic lenis un ier
the jurisdiction of the Deparsaent of interior. This stattte,,. aicce
ReS. 2477, does not specify the width of the rights-of-nay Vici: su:
be eStuvlivued thereunder. Thererere, uniess mus were rile. in wre
proper lund offices, as contcupl:ted by the 1932 act, showin. tre
width of she right-of-wey cppropristei, the right-of-way ould ziso
be limita: to 66 feet or 33 on esen side of the tine oF
the road or highway, as against valii claims or etry SL. Vsenurnvly
initistea prior to Public Land Order ho. 601 oF August it, 1749-

3. Tae act of July 24, 1947,added section 5 to the Act of vunc 58,
L232, Which providda tigé™"In 2ll putengs Zor Lends taken us, entyos:,
c> iscated in the Territory af..slascn,y-and in wil deeds by tae vnivet
Seites hereerter conveying lends: to which it azy heave reeciulres

~urritory e « « there Sheil be expressed tiat there 18 roe
aeryei f-on the lend desgribed in said patent or ceed, 2 ri,nt-ur-
wiy taer.on for roads, roadways, higuwuys, . » « coustrucves or to
‘46 const. uctea by. or under the authority of the United States or of . oy
Dscte ers:ted owt of the Territory of siasxu." agcin, this stacrte .
gia not -:ecify the width of the rights-of-way reserves, so Claw
vali: cL ia or entry initiated, sfter the 4Act and-prior to. Pyolic.. am

Len: Ord.> Nog 601 of August 10, 1949, as suended by PULLIC

&PPLIGETION GF £UTUOrE TE
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Ho. 757 of October 16, 1951, would be subject to the reservetion
of 66 feet for road right-of-way purpose, or 33 fect on eacn side:
of the center line of the road only. If en additional width vere

racuired, in such cases, it »ouid be neccessary to obtain it by

exseanents
from the claimant or entryman or by condemnatiqn pro-~ .

ceedings.
. : : . .

fe Public Land Order Bo. 601 of_Ausust 10, 1949, established right-
of-way for all roads and bh. uways in AlaSta, by withdrawal, and

specified the width es foliows: .
.

- 300 feet on cach side of the center line
' of the hleskd Sighway.

_ .°150' feet on each side of the center line
of, ull other through roads.

100 feet on each side or the center line
of all feeder roads. :

50 feet on esch side of the center line
of locel roxzds.

The order was made "Subject to vzlic existing rights and¢ to existing
surveys and withdrawals for other tnan highwey purposes." The ~~

withdrevel, therefore, did not affect eny velid existing ciszins or

entry initiated prior to the date of the order or huve the effect
5° inceressing the width of rishts-of-wey ever such claims to thet
specified in the order for roags previously constructed or sey
seresfter be constructed. Valia-clains or entries initiated esrior
so vie order and subsequent to tne 1947 Act are subject to the’
reservation provided by said Act,. only (cozmonly recognized <s &6

fect).
5. Public Land Order No. 757 of Octover 16, 1951, azernded Public
==né Order 601 by specifying tae tiroush roads for which the rignts—
f-wsy vould remain underwi thirswel, tuat is, the blaska hishwery,
aynrdson Highwey, Slenn Hisaw:y,uiines Highwsy, Seward-Anciore; &

is, zwey, (exclusive of part in Chugach National Forsst), smchoriuen.
Lake Spenera Highvey, ard the Fairbancs-College Hishrey. The
vicntseof-way Lor all other rosis (feeier snd locel roads), to be
escaplisned es ersements. The effect of the auendment pereitied
ciaius to be imiciated to or ‘entry uade for lands crossed by rights-_.
of-wey or to straddle the rouds which were established a5 easeucnts —

ana relessed from -the witrdrawal. i .

Departaci:tal Order No. 2665 of October 16, 1951, Sec. 2, definively
xed the width of all rishts-of-way for roaé end nisnway purposes in

3 Alesxe Hizhway, 600 feet; through roads, 200 feet; feeder
200 feet; local roads, 100 feet. Sec. 3(a} of the Order
cut that a reservation for hichvay purposes covering lanus

zcec in the rights-of-way.for through. roads was uade by P.L.G.
601, as enended by P.L.0. 575, and operates as a. coapicte segre-
zaz.on of the langs from <1) zorms of_appronriction under the
pusiie land laws, including the wining and wineral leasing 1&}S-

f ty ‘3

as
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Sec. 3(d) devinitely established easement for fceder and icealreads over and across pubiic lznés to the extent of the wiithn’specified Sec. 2 of the Ordcr.
From the foregoing it neces-..rily follovs thats:
fz) The ARC has no right t¢@ establish a-road ricot-of~‘vay over lend to which a veli¢ claim cr entry was initizted prior tothe Act of 1947, without the co7sent- of the cicimant or entry2n,end the patent subsequently issued for such claim or entry vould notcentuin the reservation provided by that Act. "

(p) Tne ARC is entatled to the establishment of road rightsof-way over patented landsvfor any ciein or entry initicted after“the 1947 2CT.
(c) The width of rizghts-or-wey to which the AnC is entitledto over patented lands based on cloius or entries initietad uiverthe 1947 Act and prior to P.L.0. 601, us amended by P.L.0. 757,October 16, 1953, would be limited to that recognized as the pre-

’
veiling standard in the particular area (norually 66 feet). It -should be noted that none of the land reserved under ?-L.d. 601 wassubject to disposal prior -to the emenduent Order no. 757 of Vzto-ber 16, 1952.

. ' (a) fhe width of rights-or-way over ianmdis putented to claizs-or entries initiated after P.L.0. 757 of October _16, 1951, is thatfixed by Departuental Order No. 2665 of October lt, 1951, dependingthe class or road established..

(sgd@) Abe barber

abe Barber . .

Meaber of Aleskd Field
Stair Subco:zmittee



Rights-of-Way
4-20-78

Authorities I. Act of October 21, 1976 Federal Land Policy and

Management Act (FLPMA)
A. Section 510 (a) All pending and new applications,

except oil and gas pipelines filed under section 28

of the Mineral Leasing Act and Federal Aid Highways
filed under Title 23, U.S.C., will be filed and

processed under the authority of Title V of this act.

43 CFR 2881 II. Mineral Leasing Act of June 13, 1920 (41 Stat. 449)
as amended, authorizes the Secretary to grant Rights-of-way
through public lands, including forest reserves of
the United States, for pipeline purposes for the
transportation of oil or natural gas. .

43 CFR 2821 IIL. Title 23, U.S.C. (Interstate and Defense Highway
System) 35 F.R. 9645, June 15, 1970 .

Note: Organic Act Directive 76-15 dated December 14, 1976
Interim guidance for the processing of Rights-of-way.
Regulations 43 CFR 2800, 2801, .2802,' 2810, 2811,
2812,,262), 2850, 2860, 2861, 2880are still in effect.
No longer applicable:
2800.0-1(b) 441D513, 2822-R.S. 2477, 2840, 2841,
2842 ~ Raiiroads, 2862 - Telephone and Telegraph
lines, 2870 - water facilities, 2890 - miscellaneous

Right~of-Way and part 9.
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Acts no longer in effect

Act of February 15, 1901 (now FLPMA)

2851 Electrical plants, poles and lines for generation
and distributions of electrical power (transmission lines)
2863 Telephone and telegraph purposes
2873 Pipelines, canals, ditches, waterplants and other

purposes may include an area for a well
No set time
Not to exceed 50° on each side of marginal limits or each
side of centerline

of March 4, 1911 (now FLPMA)Act

2851 Poles and lines for transmission and distribution of
electrical power
2861 Radio and television sites and other forms of communication

transmitting, relay and receiving structures and
facilities : , .

2862 Telephone and telegraph lines
Not to exceed 50-years
Not to exceed 200" each side of centerline and 400° X 400°
for structures
2851.2-1(c) (5), 2861.1(b), 2862.1(c) must have satisfactory
showing if application is in excess of 100' each side of
centerline or in excess of..10,000 sq. feet.



All Rights-of-Way Applications

43 CFR 2802.1-2(a)
A.

43 CFR 2802.1-1(a) (1)
B.

Cost Recovery (where applicable)

An applicant for a Right-of-way or a permit
incident to a Right-of-way shall reimburse
the United States for adminstrative and other
costs incurred by the United States in pro-!
cessing the application.

1. An applicant must submit with each
application a non-returnable payment
in accordance with schedule 43 CFR
2802.1~2(a) (3)

2. When an application is received, the
authorized officer shall estimate the
costs.... if such costs will exceed
nonreturnable payment above, the author-
ized officer shall require the applicant
to make periodic payments of estimated
reimbursable costs prior to the incurrence
of such costs by the United States.
(Does not apply to State or local
governments or agencies or instrument~
alities thereof.)

The application must specify that it is
made pursuant to the regulations in this
part (2800)

and that the applicant: agrees that the
Right-of-way if approved, will be subject
to the terms and conditions of the appli-
cable regulation contained in this part (2800) .

‘The application should cite the act to be
invoked:

1. Act of Oct. 21, 1976, PL 94-579 (FLPMA)
2. Mineral Leasing Act of June 13, 1920
3. Title 23 U.S.C. Federal Aid Highway

The application should cite the purposes
for which the Right-of-way is to be used

Wwe
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43 CFR Part 17.2(b) also

F.

PL 94-579 Title V
sec. ,501(b) (1) (2)

43 CFR 2802.1-3

PL 94-579 Title V

H.

I.

If the Right-of-way has been utilized without
authority prior to the time the application
is filed, the application must state:

1. the date utilization commenced
2. by whom
3. when applicant obtained control of

the improvements

Assurances. as required under the Civil
Rights Act of 1964 Form 1140-5.

Application must contain applicants
disclosure of plans, effects on competition,
agreements (Utilities with set service
area will be minimal)

If the applicant is a private corporation,has it included:

1. Certified copy of charter or articles
of incorporation

2. Other than private corporation:
a. file a copy of the law under

which it was formed,
b. proof of organization under the= law

3. I£ not incorporated in Alaska, must
submit a certificate of proper State
official that it las complied with
the laws of the State governing foreign
corporations and is entitled to do
business in Alaska

4&. A-copy of the resolution or by-laws
. authorizing filing of application
5. Copy of document authorizing signing

individual to sign for corporation
6. I£ previously filed, must make specific

reference to date, place and case number
7. Partnership, corporations, and associa-

tions must, when requested to do so,
disclose:
a. Name and address of each part-

icipant in the entity
b. Number of shares of each kind of

stock owned or controlled by each
participant if over 3

percent
of

the stock
c. Name and address of each affiliate

of the applicant including number .of
shares of each-.kind of stock owned
or controlled by the affiliate

YES NO

43 CFR 2801.1-5(k)



43 CFR 2801.1-4 J. Citizenship - applicant must state:

Ll. Native~born or naturalized
2. If naturalized:

ae date
b. the court
c. the certificate number (see CFR

naturalization of father, husband
and wife, widow)

K. Association of individuals or
partnershipsmust include:

1. copy of articles of association or
2. application made over each members

signature
3. each member must furnish citizenship

43 CFR 2802.1-5 L. Maps must accompany the application as follows:

1. 1 original mylar or other original
reproducible and 5 copies~all electrical
transmisssion rights-of-way
1 original mylar or other original
reproducible and 3

copies~all
other

rights-of-way
2. Must show survey-properly located

with respect to public land surveys
as follows:
"a. scale of map-2000 ft. to the inch

(see exceptions for reservoirs, less
than 66KV)

b. courses and distances of center-
line traverse with station numbers
at deflection points

ce. initial and terminal points of
right-of-way survey connected by
courses and distance to nearest
public land survey (see exception
43 CFR 2802.1~-5)

d. subdivision, sections, township and
range of public land to be shown
in entirety

e. (1) width of right-of-way given
(2) width of canal ditch, lateral

at high water line
(3) Pipeline ~ diameter of line
(4) reservoirs ~ capacity in acre

feet, source of water, height
and location of dan,

f. total distance on Federal lands

6O
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43 CFR 2802.1-5(a) (7)

43 CFR 2861.1(c)

43 CFR 2861.1(c)

PL 94-579 Title V

M.

N

YES 4NO

g- maps bear on its face the engineer's
statement and certificate of applicant
(1) linear-forms 1 and 2 of apendix B

(2) Sites-forms 3 and 4 of apendix B

Sites: in addition must show buildings or
other structures platted on a separate map
of a scale sufficiently large to show:

1. dimensions
—

2. relative positions
3. 2 or more buildings must be connected

by courses and distance on map

If requested, submission prior to issuance of
grant, of a plan of construction, operation,
rehabilitation for the right-of-way which shall
comply with the regulations for stipulations
to be included in the grant



POWER
YES WO

Act of June 10, 1970 A. Applications for hydro electric power plant
as amended sites or rights-of-way for primary transmission

lines for hydro electric power must be obtained
as a license from the Federal Energy Regulatory
commission. (FERC) -

sec. 3 (11) "Project" . . . the primary
line or lines transmitting power therefrom
to the point of junction with the distrib-
ution system or with the interconnected
primary transmission system.

43 CFR 2851.2-1(c) 8B. Power application must include:

1. Applicant states whether he is an REA
or REA subsidized.

2. Description of proposed power plant
or connecting generating plants in such
detail as to show:
a. The character
b. Capacity

' c. Location of Plants
3. Description of transmission line system

giving reasonable detail:
Points between which it will be
extended

b. Charactéristics
ce. Purposes

4&. Statement as to following:
a. Voltage designed for
b. Initial operating voltage
ce. How many customers does it serve
d. IL£ single individual, for what purpose
e. Width of right-of-way
f. Length on public lands

43 CFR 2851 .2~1(c) (6) 5. A detailed description of the environ-
mental impact of the project on airspace,
air and water quality, scenic and aesthetic
features, historical and archeological
features, wildlife, fish and marine life.
(Environmental criteria booklet available:
sec. 43 CFR 2851.2-1(c) (g) (iii) .)

F.R. 9-8-77 Vol, 42 6. 66 KV or over

Page 44985 a. One line diagram of proposed line
and immediate interconnecting
facilities (power plants and sub-

_
stations)

b. Power flow diagram for proposed line
and connecting major lines

c. Typical structures drawings of
proposed line showing dimensions
and list of material

vi
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B. Power plant site

1. Must contain a staement giving:
a. Description of proposed power plant
b. Number and capacity of prime movers

and generators intially and ultimately
c. Similar information about substations
d. Whether to be interconnected with

other generating facilities
e. (1) Whether power to be sold to

others at wholesale or retail
(2) Used by applicant for owm

domestic agricultural or indus-
trial purpose.

43 CFR 2581.1-1 F. Power 66KV or more

1. Agrees to accept the right-of-way grant
subject to conditions in 43 CFR 2851.1-1(a) (5)
(WheeIing agreement).

2. #Furnishes information on any other Wheeling
contracts. .



Note: District requests initial appraisal

43 CFR 2800 Payment for use of land
©

A.

PL 94-579 sec. 504(g) Be

PL 94-579 sec. 504(a)

RENTAL

Appraisal filed

Advance payment made annually. Rental over
$100 (not less than $25 per 5 years) annually
under $100 each 5 year or lump sun.

No charge for:

Note:

1.

2.
3.
4.
5.

Re-evaluation each 5 years.

private irrigation projects no longer
exempt (sec. 504(g)).

State or local governments or agency or
instrumentality thereof
Non-profit project
REA
Federal agency
State or local governments or agencies
or instrumentalities thereof

Uv

43 CFR 2802.1 7(c)

43 CFR 2802.1-7(e)
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43 CFR 2802.1-5(b) A.

43 CFR 2873.1(c) Bs

WATER

Projects involving storage, diversion or
conveyance ofwater must file evidence
of water rights.
Sites: statement on

1. Proposed use of each structure.
2. Necessity of structure for proper use

of right-of-way.



COMMUNICATION YES

Instr. Memo 71-404 A. Communication sites need a license from either
November 19, 1971 Federal Communications Commission (FCC) or

Interdepartmental Radio Advisory Committee
(IRAC) for Federal applicants.

43 CFR 2873.1(c) B.° Sites: statement on

1. Proposed use of each structure
2. Necessity of structure for proper use of

Right-of-way

43 CFR 2861.1(b) C. Any application . for a line right-of-way
in excess of 100 feet in width or for a structure
or a facility right-of-way over 10,000 square
feet must state the reasons why the larger
right-of-way is required.
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43 CFR 2821.3-3

43 CFR 2821.6

A.

B.

FEDERAL AID HIGHWAY

Concurrence of Federal Highway Administration.

1. State forwards copy of application and
maps to Federal Highway Administration
who sends determination that lands or
interests in lands are necessary for
purposes of Title 23 USC.

2. BLIM notifies State and Federal Highway
Administration.
a. Approval would be contrary to public

interest or
b. Purposes to grant under regulations

of 2821, subject to such regulations
and such conditions would be indicated
on this notice.

Note: the right-of-way granted under this
+ subpart confers upon the grantee the
right to use the lands within the right-
of-way for highway and/or material
source purposes only, Separate application
tmust be made under pertinent statutes
and regulations in order to obtain

’ authorization to use the lands within
such right-of-way for other purposes.

All rights-of-way

If within a highway right-of-way, “prior to the
granting of an additional right-of-way the
applicant will submit to the authorized officer
a written statement from the highway right-of-
way grantee indicating any objections it may
have thereto, and such stipulations as it
considers desirable for the additional right- -

of-way."



ADJUDICATION

When application has been processed through Title and Land Status and

assigned to an adjudicator it is thoroughly reviewed and an initial
decision issued calling on the applicant for all necessary information.

Applications on Withdraw Lands

43 CFR 2802.2~1(b) <A. All withdrawn land — check withdrawal order to
see who has authoriry, then reject or obtain

_ concurrence and any special stipulations.

B. If on patented lands, Fish and Wildlife,
National Forest Land, reject exception:
Oil and gas pipeline- where more than one
agency involved BLM will process application.

c. if right~of-way crosses power site reserve,
power site classification or power project

- request geological report from:

U.S. Geological Survey
Conservation Division
P.O. Box 2967
Portland, Oregon 97208

a

Note: Send copy of application and maps with request.
U.S.G.S. in turn refers request to FERC for
comment.

D. If right-of-way filed by other than State Department
of Highways, request comments and recommendations

per instructions on Highway Beautification Act

+ of October 22, 1965.

U.S. Department of Transportation
Federal Highway Administration
Bureau of Public Roads
Attn: Regional Engineer

: Box 1961
7

sumeau, Alaska 99801

E. Native selected

Note: Be sure to check the status plat to see

if the ANCSA selection was a proper one,

; ie., if the land was withdrawn and

7 available for selection. The plats will
either show PL 92~203 and the village
mame or a Public Land Order providing

.~

for ANCSA selections.
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Inst. Memo No. AK-76-237
Change 1, December 8, 1976
Change 2, March 25, 1977
Change 3, May 17, 1977

Request comments from both village and region. Only village comments

are required within National Wildlife Refuges and where PLO 5183

appears on the plat. If the views are not submitted with application,
initial decision should include following:

The regulations governing the Alaska Native Claims Settlement
Act provide in 43 CFR 2650.1(a) (i):

Prior to the Secretary's making contracts or issuing leases,
permits, rights-of-way, or easements, the views of the
concerned regions or villages shall be obtained and
considered.

It is the responsibilityof the applicant to obtain the above views.
In the event favorable views or comments are not obtained, it is
the Department's policy not to issue the right-of-way. sought
unless it is in the general public interest. If the applicant feels
that the right-of-way is in the general public interest and wishes
to pursue the application, he should submit documented evidence of his
efforts to obtain written views and a statement discussing why and
how the public interest and benefit is involved and what other alter-
natives are available other than the requested right-of-way.

43 CFR 2851.1-1(a) (3)
F. Power 66 EV or over

Request from Administrator, Alaska Power
Administration, P.O. Box 50, Juneau, Alaska
99801, advise, instructions and concurrence
of the assistant secretary for water power.
1. Enclosures: applications, maps, flow

diagrams, etc.

G. 1. Request field report from District office.

Note: On F.R. request also request appraisal
where appropriate and ask District
to contact appraiser prior to field
work. Send copy of F.R. request to
appraiser's office. Request F.R.
simultaneous with request for any
other information.

2. Request estimate of cost recovery on

compliance (see manual).
‘

Note: code time to appropriate number.



a When case file returned should include:

1. Field report
2. EAR

- . 3. EIS statement
4&4. Archeological reporr
5. Wilderness review where applicable
6. Report on area of critical environ-

mentable concern where applicable
7. Termof grant (not to exceed 30 years)

_ 8. Renewable or non-renewable

{ . 9. Stipulations :

10. Width of right-of-va
11. Bonding requirements, if any

~ 12. Cost estimate for processing the applica-
tion (this was submitted earlier)

13. Cost estimate for monitoring grant
14. May include report on public hearings

{

BIM Manual 1323.5 I. For grants involving advance rental, send billase
. copy of Form 1370-1 with decision on the advace”

. ‘rental and request applicant submit payment
to Denver Service Center. Send courtesy
copies to:

Management Services (950)
and Denver Service Center

Je 1. When all reportsand clearancesare
received and favorable, prepare grant
Form 2800-1 (see typing instructions).

Note: typing has different form for FLPMA
and other

,

“43 CFR 2802. 1-2(a) (2) 2. As part of the terms, request non-
returnable payment for compliance due
within 60 days from issuance of grant.

K. . Be sure all accounting is taken care of.

- Note: Code time to appropriate number.

L. FASC-proof of contruction due:
10 years on Federal Highway Aid
5 years on all other
5 years on rental review where applicable.

M Route case notations, T & LS and docket.

IO
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1.

2.

3.

4.

6.

Identify property On each side of section line from a known public ‘road

to Property
in question.

From the Federal Status Plat, extract the patent number of each parcel
identified.

Either from BLM's patent file or Historical Index, extract the serial
number of the filing which led to patent. -

Using the Serial number, extract from the serial books, the
Gate of the

entry leading to patent.

From BIM's plats of survey, extract the date of plat approval.

Using the date of entry and the date of survey piat approval, prepare

an analysis
of

the data as follows:
:

a. date of entry predated survey plat approval there is no easement.

b. If entry predates April 6, 1923 (date of enabling legislation for
section line easements) there is no section line easement.

ec. If survey plat approval predates April 6, 1923 but date of entry is
after April 6, 1923, but before January 18, 1949, there is a section
line easement.

’
@. &I£ survey plat approval is during the period of January 18, 1949

and March 21, 1953 and date of entry falls within this period, there
is no section line easement.

e. If survey plat approval is during the period of January 18, 1949

and March 21, 1953 and date of entry falls after March 21, 1953,
there is a, section line easement.

£. If the land is in State ownership, there is a section line easement.

g. the land was disposed of by the State or territory during the
period of January 18, 1949 and March

26, 1951, there is no section
line easement.

h. United States Surveys (U.S.S. and Number) and Mineral Surveys
(M.S. and Number) are not a part of the rectangular net of survey.
If the rectangular net is later extended, it is established around

these surveys. There are no section lines through a U.S.S. or

M.S., therefore, no section line easements can exist on such areas.

There may be many other situations which will require evaluation and decision
on a case by case basis. Attachments are included to demonstrate some of

the above points.

TIT



United States Department of the Interior
OFFICE OF THE SOLICITOR

. INREPLY REFER TO.

ANCHORAGE REGION
$16 L Street, Suite 408

Anchorage, Alaska 99501

September 12, 1980.

MEMORANDUM

To: State Director
Bureau of Land Management
Anchorage

From: Attorney-Advisor

Subject: Proposed Amendment to
Public Land Order 1613

The proposed amendment to Public Land Order 1613 (April 7,
1958) has been forwarded to this office for our review and

comment.
.

The amendment seeks to accomplish three objectives:

1. Establish road widths for all roads in.
Alaska.

2. Assert continued Federal ownership of
rights-of-way for existing roads and require
that such ownership be reflected in future
conveyances.

3. Amend PLO 1613 to extinguish the preference
Tights created by that land order and the
statute it implements.

We see major problems with all three objectives. The
first is a waste of time and nearly worthless in its
present form. The second is contrary to existing law and

Departmental policy, and would create unnecessary management

problems. The third is a worthwhile objective but the
proposed amendment goes further than the law would allow.
Each of these statements will be elaborated below.

1. It would be nice if we could resolve in a one paragraph
PLO the question of who owns what interest in every public
road in Alaska. This question arises frequently in the
context of land disposals and it almost always raises very

OR,
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difficult questions, in part because most of the rights
involved were created without a survey of the road they
related to. Even today many of the public roads in Alaska
are not surveyed and do not appear on the public land
status plats. Another problem is that roads that were

local at one time later became feeder roads. In 1958,
road withdrawalswere changed from a federal withdrawal of
the fee to a reservation of right-of-way (PLO 1613)..

Then, on June 30, 1959, the government quitclaimed its
interest in all roads on public lands to the State. To

determine what interest exists today requires examination

of the facts (i.e., when the road in questionwas built or

staked) in the context of these various PLO's and quitclain.
It is sometimes very complex and difficult. See Alaskae3

No. 3A4N79-951 Civil, May 7, 1980, opinion of Judge
Carlson. To think that we can resolve all the difficult
questions of width in one paragraph without even defining
"through,” "feeder" and "local roads" is wishful.

Given the fact that it is doubtful that any of these

rights-of-way remain in federal ownership (discussed
below), it also seems inappropriate that the federal

government now attempt to conclusively establish their
width es

2. The proposed language of the amendment assumes that
the federally owned highway easements established under

PLO's 601 (August 10, 1949), 757 (October 16, 1951), 1613,
and under S$.O. 2665, survived the quitclaim deed and that
the effect of the deed was merely to make such federal
easements subject to a co-extensive State right-of-way.
We do not believe the federal government retained any
interest after the quitclaim deed in roads existing in
1959. Nor do we believe that the federal government has a

_ right-of-way, today, to roads built on public lands after
S.0. 2665 was repealed in 1966. Acloser question exists
as to the present federal interest in roads built after
the quitclaim but before the repeal of S.0. 2665: In any

event, the Department has not taken any position on these

issues and it seems unnecessary and ill-advised to do so

now through amendment of paragraph 3 of PLO 1613.

3. We would suggest that the proposed addition (para. 12)
to PLO 1613 concerning the extinguishment of preference
rights be modified. PLO 1613 involves two types of preference

rights: the first was afforded adjoining property owners

at their option; the second given them should the Secretary

ee er we we
we oom wow cum 9

Ct. for State of Alaska. Third Judicial District
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elect in the future to sell any of the lands which were
released from withdrawal by PLO 1613. The second is
statutory and mandatory. Section 2 of the Act of
August 1, 1956, 70 Stat. 898, 43 U.S.C. § 971b. Absent
legislative authority, we do not believe that the
Department may extinguish this right by administrative
action. However, the preference right arises only in
connection with a decision to sell the released federal
lands and is not applicable to_other_ forms of disposal
such as conveyance under the Alaska Native Claims
Settlemenr_Act or the Alaska Statehood Act. We believe
that this should be clearly stated in the new PLO.

Pursuant to § 1 of the Act of August 1, 1956, supra,
certain other preference rights were created in
paragraphs 7 through 10 of PLO 1613. Unlike the language
of § 2 of the Act, the language in § 1 is permissive
rather than mandatory. These other preference rights,
therefore, were created by PLO 1613 itself, rather than by
statute, and as such, may be extinguished by administrative
action. For these non-statutorily mandated preference
rights, the approach taken in payggraph 12 of the amendm-nt
is both adequate and reasonable.=

For reasons which will become apparent infra, we believe
that--prior to issuance of the proposed PLO, BLM should
determine whether the pipeline and telephone easements
established.in paragraphs 2 and 4 of PLO 1613 are still
necessary and/or appropriate. It is our understanding
that because the pipeline has been removed, the necessity
for the pipeline easement established by PLO 1613 is

L/ .~
We also note that there seems to be some question as

to whether the preference rights authorized by the Act of
August 1, 1956, supra, and created by PLO 1613, are
applicable to only the seven highways listed in paragraph 1
of PLO 1613, or applicable to all Alaskan highways and
roads. A review of the legislative history of the Act
clearly indicates that it was to apply to the revocation
of highway withdrawals in existence on the date of the
Act. Since the withdrawals on all other highways and
roads had been revoked previously [see PLO 757 (October 16,
1951) and S.O. 2665], thepreference rights authorized by
the Act are applicable only to the seven highways listed
in paragraph 1 of PLO 1613.



questionable. It is also our understandingthat the trele-
phone easement established by the order has been conveyed
(pursuant to the Alaska Communications Disposal Act,
81 Stat. 441, 40 U.S.C. § 771 et seq.) by the Air Force to
RCA Alaska Communications, Inc., a an easement deed dated
January 10, 1971 (see case file F-13508). The easement is
therefore no longerin federal ownership.

We would suggest that BLM examine and determine the continued
necessity for the pipeline easement and whether the telephone
easement remains in federal ownership. If it is determined
that the pipeline easement is no longer necessary and that
the telephone easement is no longer in federal ownership,
we would suggest that PLO 1613 be revoked in its entirety,
rather than merely amended. We have enclosed a draft PLO,
with appropriate preference right provisions, based upon
the above assumption. Should it be determined, however,
that either the continuation of the pipeline easement or
the federal telephone easement is necessary, then a complete
revocation of PLO 1613 would not be appropriate. Rather,
only paragraphs 7 through 10 should be revoked and the

preference rights created thereunder should be addressed
in the same manner as in the enclosed draft.

If this office can be of further assistance to you in this
matter, please contact us.

WE ChusheBeber—§
Robert Charles Babson

Enclosure

1US
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APPENDIX - PUBLIC LAND ORDER
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ALASKA
AMENDMENT OF PUBLIC LAND ORDER 1613 fy

“t

Pursuant to the authority vested in the President by

Executive Order No. 10355 of May 26, 1952 (F.R. 4831) and

otherwise including, but not limited to the Act of August l,

1956 (70 Stat. 898) s Title 23, Highways, Act of August 27,

1958 (72 Stat. 898), the Alaska Omnibus Act of June 25,

1959 (73 Stat. 141), and Title V of the Federal Land Policy

and ManagementAct of October 21; 1976 (90 Stat. 2743),

- IT IS ORDERED AS FOLLOWS:

Public Land Order No. 1613 of April 7, 1958, appearing

in the Federal Register issue of April 10, 1958, at

F.R. 58-2659, is hereby revoked subject to the following

provisions:
l.a. Should the lands previously released from with-

drawal by paragraphs 1 and 2 of PLO 1613, supra, be offered

for sale by the Secretary, persons who as of April 7,

1958, owned private lands or held valid entries, locations

and claims which adjoined such released lands, and their

successors in interest, shall be afforded a preference

right (pursuant to section 2 of the Act of August 1, 1956,

70 Stat. 898) to purchase at current ‘appraised value so.
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much of the released lands adjoining their property as the

_authorized officer of the Bureau of Land Management deems

equitable. Said preference right shall extend only to the

centerline of the highways contained therein; and shall be

afforded notwithstanding the fact that adjoining entries,

locations or claims have since gone to patent and notwith-

standing any statutory limitation on the erea that may be

included in such entries, locations or claims. Should the

Secretary offer for sale such released lands, the above-

described preference right holders shall be first given

notice served by certified mail of their privilege to

exercise their preference right within at least 60 days;

if anapplication is not filed within the time specified,

the preference right will be lost. The preference right

will also be lost if, upon application, the claimant fails

to pay for the lands within the time period specified by

the. authorized officer of the Bureau of Land Management,

which time period shall not be less than 60 days.

1.b. Pursuant to section 2 of the Act of August 1,

1958, supra, the above-described preference right shall

apply only when the above-described lands are offered for

sale, and shall not apply to other forms of disposal such

as, but not limited to, conveyance under the Alaska Native

Claims Settlement Act (85 Stat. 688, 43 U.S.C. § 1601 et

seq.) or the Alaska Statehood Act (72 339).



106 DRAFT DRAFT DRAFT DKArL _

2. Holders of all other preference rights created

under Public Land Order 1613, supra, must exercise them

within one year of the publication of this order, or

within 60 days of receipt by them of notice served by

certified mail, whichever is sooner, regardless of whether

or not the land is to be offered for sale.
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Section Line Easements

Basis for section line easements:

Act of July 26, 1866 (RS 2477) (43 CFR 2822, 43 USC 932)
Chapter 19 SLA April 6, 1923
Chapter 123 SLA March 26, 1951
Chapter 35 SLA March 21, 1953

The Mining Law of 1866 made an offer of free rights of way over unreserved
public land for highway purposes. This offer became effective on April 6,
1923, when the territorial legislature passed Chapter 19. Any lands in
Alaska appropriated and patented after April 6, 1923 were subject to an

easement along all sections, 4 rods (66 feet) wid+.

The section line easement law remained in effect until January 18, 1949.
On. this date the legislature ‘accepted the compilation of Alaska law which
also repealed all laws not included. The section line easement law was

repealed.
"On March 26, 1951, the legislature passed an easement law which dedicated
a section line easement 100 feet wide along all section lines on land
owned by or acquired from the territory. This was modified on March 21,
1953, to include an easement 4 rads wide along all other section lines in
the territory.
fo have an easement on a section line means that the section line must be
surveyed under the normal rectangular system. On large areas such as

State or Native selections, only the exterior boundaries are surveyed,
hence there are no section line easements in these areas (until further .

subdivisional surveys are carried out.)

Since all Federal land is reserved in Alaska at this time and since the
section line easement attaches only unreserved public land (at the time
of survey or at the same time after survey), it is unlikely that the section
line easement will have much applicability on Federal lands in the future.
In any case, the section line easements will have no applicability on,any..
finalized D-2 land since the land will be reserved at the time of anysurvey.

Land surveyed by special survey or mineral survey are not affected by
section line easements since such surveys are not a part of the rectangular
net. .

Section line easements relate solely to highway or road use by the public.
They cannot be used for powerlines or restricted private access. The date
of survey and appropriation of the land must be considered in determining
the presence of a section line. easement.



February 29, 1980

Re: Land Orders
& Departmental Orders

Lawyers Title Insurance Agency, Inc.
400 Tudor Road, P.O. Box 2260
Anchorage, Alaska 99510

Gentlemen:

The Alaska State Department of Transportation and Public
Pacilities has received your form letters requesting the
State's participation in determining the effects, if any,
of Public Land Orders No. 601, 757 and 1613 and Departmental
Order No. 2665, on property which you have described and
forwarded for review.

The departmental records are public records and opan to review

by your company. They are not set up on a geographic basis,
as in a titie company, nor are they kept current on a daily
basis for every newly created parcel of land that may. be

affectedby a Public Land Order or Departmental Order. Fach

parcel must be reviewed as to the applicability of any Public
Land Order or Departmental Order.

Decisions rendered in Federal and State cases and legal reviews
by the Attorney Generals Office have been used to establish the

current procedure for deciding when a Public Land Order or

Departmental Order applies. ‘The Public Land Order or Depart-
mental Order only pertains to Federal Government highway
interests. Those Federal Government highway interests were

set out in various orders stated in Paragraph No. 1, originating
with Public Land Order No. 601, of August 10, 1949 and remaining
effective until June 30, 1959. These interests were transferred
to the State of Alaska by Public Law 86-70 as of dune 30, 1959.

Public Land Orders only apply to Public Domain Lands prior to

Entrymans date of final proof. Any Federal Highway interest sub-

+ to the date of final proof for patent could not be acmsequen

quired ty
the above stated orders.

109
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Lawyers Title Ins. Agency, Inc. - 2 - February 29, 1980

The date of final proof is the date when all the preliminary
acts prescribed by law for the acquisition of title, including
the payment of the price of the land, have been performed.
At that time, the applicant is considered to have a vested
interest against the Federal Government of which he cannot
subsequently be deprived. This date 4s availabie at the
Bureau of Land Management for every patent ever issued and
is the controlling date as to the applicability of all Public
Land Orders and Departmental Orders. Examination of the
Bureau“of Land Management's records should enable you to de-
cide as to the effect of Public Land Orders or Departmental
Orders and make your decision as to the ineurability ef title
for any particular land parcel.
We would be happy to work with your agency in determining the
time as to when any road came under the jurisdiction of the
Federal Government and its highway classification so that you
may determine the effects of the Public Land Orders on the
highway rights of way under State jurisdiction. We do rot
feel, however, that we are staffed for becoming involved in
the review of all your title requests, many of which have no
relation to any highway rights of way under State jurisdiction.

Sincerely,

James E. Sandberg
Regional Right of Way ané
Land Acquisition Agent

JESZDSS/cc
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MEMOTO: ALL RIGHT OFWAY PERSONNEL

FROM: JohnW. Snell, ChiefRight ofWay Agent

SUBJECT: Entry Date under 48 U.S.C. 321d

The purpose of this memorandum is to clarify certain points in connection with the Act of

Congress of July 24, 1947, (48 U.S.C. 321d) in respect to whether or not a given parcel of land is

subject to this Act.

Themere date ofphysical entry shown in the Bureau ofLandManagement’s records is not

conclusive as to this point; there are a number ofextremely technical rules governing the actual

date of entry. In general, all the original patentsmust be examined and all the exception and

reservations should be copied in full, or photocopies of the patents should be obtained.

When the Entry date in the Bureau ofLand management’s records indicates that the physical

entry was made a substantial time subsequent to July 24, 1947, itmight usually be assumed that

the land is subject to the Act. When the date ofphysical entry is a substantial time prior to July

24, 1947, and the patent does not contain the reservation, itmay be assumed that the lands are not

subject to the Act.

Inmany instances where the physical entry date is within one year of July 24, 1947, (cither prior
or subsequent to that date) all the records in connection with the entry should be carefully

examined; in any instance where the physical entry is within threemonths prior or subsequent to

the July 24, 1947, date, a certified copy ofboth the patent and the date concerning the entry

should be secured and attached to the title search report
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TIS

UNITED STATES
DEPARTMENT OF THE INTERIOR

ALASKA ROAD COMMISSION
JUNEAU, ALASKA

April 24, 1952

TO: A. F. Ghiglione, Commissioner ofRoads for Alaska
Wm. J. Niemi (sp?), ChiefEngineer

FROM: Wm. B. Adams, Chief, Real Estate Branch

The attached briefwas prepared as a result of a study of all applicable Land Laws,
Land Orders and Secretarial Orders as they pertain to rights-of-way under the jurisdiction
of the Department of the Interior, the Alaska Road Commission.

The resultant analysis, reduced to logical sequence, will serve as a reference guide
to the essence of the various laws and orders, and in some measurewill take the

confusion out of the mass data as reflected by numerous files ofpre-dated
correspondence.

If conclusions, which are normally not a part ofpurpose of a sequential brief, are

permitted, it can be said that too great an area ofconfusion still exists regarding Public
Law 229, Land Order 601 and Secretarial Order 2665. And this being so, and because our

future activities in terms of cadastral inquiry are to be closely identified with these law

and orders, it would seem to be the logical course ofaction to perhaps makea test of
Public Law, Land Order or Secretarial Order, to determine just what can or cannot be _

done.

A ruling or decision by the Solicitor of the Departmentwill not be sufficient to,
- for example, decide on a course of encroachment action following predetermined

cadastral inquiry.

It would seem therefore that a panel discussion ofPublic Laws, Land Orders and

Secretarial Orders, could logically be a function of sub-committees of the Alaska Field
Committee, which committees would study all pertinent laws and orders as have direct

effect upon the activities of any of the participating Department of Interior Bureaus or

agencies.
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Facts concerning Alaska lands in Public Domain and lands covered by Patent as

they both pertain to rights-of-way under the jurisdiction of the Alaska Road Commission.

1.

The greater part of the land area on which the operations of the Alaska Road
Commission are conducted is public domain land outside ofnational forests and the

location ofrights-of-way on such land presents no serious problem.

However, for the proper location ofroads and in the interest ofpublic service, it is
necessary in some instances to cross lands to which title has passed from the United
States.

These instances are becoming more numerous as the population of the Territory
increases, and obtaining rights-of-way over such lands will, in a number of cases, present
difficulties requiring court action and the expenditure of Federal funds.

2.

Just prior to January 9, 1946, a draft of a proposed bill to amend the act entitled
“An Act Providing for the Transfer of the Duties Authorized and Authority Conferred by
Law Upon the Board ofRoad Commissioners in the Territory ofAlaska to the

Department of the Interior and for Other Purposes; approved June 30, 1932” was

presented to the Speaker of the House ofRepresentatives, Washington, D. C.

The purpose of the draft was to provide for the reservation by the United States in

patents or deeds to land in Alaska, ofright-of-way for trails, roads, highways, tramways,

bridges and appurtenant structures constructed or to be constructed by the authority of the
United States or of any future state created in Alaska.

The proponent of the draft, the Secretary of the interior, stated that such

legislation was desirable to facilitate the work of the Alaska Road Commission.

3.

The legislation proposed by that draft was similar to the provisions of the Act of
August 30, 1890 (26 stat. 391, 43 U.S.C. Sec. 945), which reserves rights-of-way for
ditches and canals constructed by the authority of the United States west of the 100"
Meridian.

A similar provision is also found in the Act ofMarch 12, 1914 (38 Stat. 305, 48

U.S.C. Sec. 305), by which rights-of-way for railroads were reserved to the United States

in all patents for lands thereafter taken up in the Territory ofAlaska.
The proposed legislation was applicable to both public domain and acquired lands

of the United States. Moreover, it would authorize the head of the agency utilizing such
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reserved right-of-way to make payment for the full value of the crops and improvements
thereon.

4.

A bill, incorporating all of the points mentioned, was submitted to Congress on

January 14, 1947. It was approved by Congress in July 24, 1947, and is known as Public
Law 229.

The language ofPublic Law 229 is as follows:

“In all patents for lands hereafter taken up, entered, or located in the Territory of
Alaska, and in all deeds by the United States hereafter conveying any lands to which it

may have reacquired title in said Territory not included within the limits ofany organized
municipality, there shall be expressed that there is reserved from the lands described in
said patent or deed, a right-of-way thereon for roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures constructed or to be constructed by or under the

authority of the United States or of any state created out of the Territory ofAlaska.
Whena right-of-way reserved under the provisions of this Act is utilized by the USS. or

under its authority, the head of the agency in charge of such utilization is authorized to

determine and make payment for the value of the crops thereon ifnot harvested by the
owner, and for the value ofany improvements, or for the cost of removing them to

another site, if less than their value.”

The wording ofPublic Law 229 would seem to indicate that it is applicable only
to lands since filed upon (meaning since July 24, 1947) and would have no application to

lands previously filed upon (previous to July 24, 1947) although patent had not yet been

issued.
.

Accordingly, on December 1, 1948, the Division of Territories and Island
Possessions, Washington, D. C. was requested to obtain clarification on this point either

from the Solicitor or the Bureau of LandManagement.

5.

On January 27, 1949, Chief counsel ofBureau ofLandManagement,
Washington, D. C. replied as follows:

“While I shall not attempt to discuss every type of land disposal made in Alaska,
it is my opinion that requirements ofPublic Law 229 do not apply where either a valid
settlement or a valid filing leading to patent has been made, prior to the date of the Act,
on lands open to settlement or to such filing. Thus the deciding factorwill not
necessarily be the date of the filing. This Bureau, of course, will decide at the time a

patent is issued, in each case, whether or not the reservation should be inserted.”
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So much for the opinion ofChief Counsel, Bureau of Land Management, by his
letter of January 27, 1949. Now let us read what Regional Administrator, Bureau ofLand
Management, Anchorage, says by his letter ofApril 3, 1952:

“The Act of July 24, 1947, 61 Stat. 418, 48 U. S. C. Sec 321d (meaning, of _
course, Public Law 229) provided for the reservation of right-of-way for roads in patents
and deeds on lands, the rights to which were inaugurated after the effective date of the
Act. This Act did not, however, specify the widths of the rights-of-way.”

Note that Mr. Puckett did not use the qualifying terms “valid filing” or “Valid
settlement”, neither does he say, as did ChiefCounsel, that the deciding factorwill not
necessarily be the date of filing, and that the Bureau will decide at the time a patent is

issued, in each case, whether or not the reservation should be inserted.

Two things should be remembered at this point in the sequence of events as they
pertain to Alaska Road Commission rights-of-way problems, the first that there is an area

ofdisagreement between the opinion of chiefCounsel ofBureau of Land Management,
Washington, D. C. and Regional Administrator, Bureau of Land Management,
Anchorage, as to justwhat Public Law 229 means, the second that Public Law 229 did
not specify the widths of rights-of-way to be reserved in the patents.

6.

Subsequent to the date ofPublic Law 229 (July 24, 1947) and for 25 months
thereafter, considerable undefined confusion existed until August 10, 1949, when Public
Land Order 601 was issued. This important but nevertheless controversial order provided
firstly, for the establishment of a reservation for highway purposes by the following
language:

“Subject to valid existing rights and to existing surveys and withdrawals for other
than highway purposes, the public lands in Alaska Lying with in 300 feet on each side of
the centerline of the Alaska Highway, 150 feet on each side of the centerline of all other
through roads, 100 feet on each side of the centerline of all feeder roads and 50 feet on
each side of the centerline of all local roads, ...are hereby withdrawn from all formsof
appropriation under the public land laws, including the mining and mineral-leasing laws,
and reserved for highway purposes.”

Through roads — Alaska Highway, Richardson Highway, Glenn Highway, Haines

Highway, Tok Cutoff.

Feeder Roads — Steese Highway, ElliottHighway, McKinley Park Road, Anchorage-
Potter, Indian Road, Edgerton Cutoff, Tok-Eagle Road, Ruby-Long-Poorman Road,
Nome-Solomon Road, Kenai Lake-Homer Road, Fairbanks-College Road, Anchorage-
Lake Spenard Road, Circle Hot Springs Road.



Local Roads — All roads not classified above as through roads or feeder roads,
established ormaintained under the jurisdiction of the Secretary of the Interior.

7.

The establishment of the reservation for highway purposes by 601 had the effect
ofoperating as a complete segregation of the land from all forms of appropriations under
the public land laws, including themining and the mineral leasing laws.

Unless under the Law of regulation such right of claim could embrace non-

contiguous land, a right or claim to public land in the Territory fronting on awithdrawal
made by Land Order 601 and initiated-on or after August 10, 1949, was restricted to land

on one side of thewithdrawn area, except that a homestead settlement or entry could be

made for land crossed by the strip withdrawn in connection with a
local road exclusive of

such strip.

Every applicant for public lands in Alaska, whose right for claim did not antedate
the withdrawal (August 10, 1949) was required to state in his application, or in awritten
statement furnished with the application, whether or not the land applied for was crossed

by a public road. If it was, such road had to be identified by name or otherwise.

Public lands on either side of the area reserved for highways, both surveyed and

unsurveyed, if available, could be included in claims extending up to but not including a

part of the reserve. Where the land had been surveyed under the rectangular system and

the surveys had not been closed on the reserved area, applications could be filed and

entries allowed for portions of the legal subdivisions outside of the reserved area without

creating additional surveys.

Where the surveys had been closed on the reserved area, the land had to be

identified in terms of such surveys.

Every application made for public land abutting on the reserved area, not

described in the terms of an official plat of survey closing on that area, was subject to
adjustment, both as to description and area, after such an official survey had been made.

8.

Two orders followed 601, both issued and effective on the same day, October 16,
1951.

The first was Public Land Order No. 757 which amended Land Order 601 so as to

eliminate provisions affecting feeder roads and local roads.

The second was Secretarial Order 2665, themost important of the two, which
fixed the width ofall public highways in Alaska established ormaintained under the

jurisdiction of the Secretary of the Interior and, in addition, prescribed auniform
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procedure for the establishment of rights-of-way or easements over and across the public
lands for such highways (47 Stat. 446, 48 U.S. C. 321a).

Order 2665 fixed the width ofpubic highways in Alaska as follows:

For theAlaska Highway, 300 feet on each side of the centerline.

For the Richardson, Glenn, Haines, Seward-Anchorage, Anchorage-Lake Spenard
and Fairbanks-College Highways 150 feet on each side of the centerline.

For Feeder Roads: Abbert Road (Kodiak Island), Edgerton Cutoff, Elliott
Highway, Seward Peninsula Tram Road, Steese Highway, Sterling Highway, Taylor
Highway, Northway Junction to Airport Road, Palmer to Matanuska to Wasilla Junction
Road, Palmer to Finger Lake to Wasilla Road, Glenn Highway Junction to Fishhook
Junction to Wasilla To Knik Road, Slana to Nabesna Road, Kenai Junction to Kenai
Road, University to Ester Road, Central to Circle Hot Springs to Portage Creek Road,
Manley Hot Springs to Eureka Road, North Park Boundary to Kantishna Road, Paxson-

McKinley Park Road, Sterling Landing-Ophir Road, Iditarod-Flat Road, Dillingham-
Wood River Road, Ruby-Long-Poorman Road, Nome-Council Road shall each extend

100 feet on each side of the centerline thereof.

For Local Roads: All public roads not classified as through roads or feeder
roads shall extend 50 feet on each side of the centerline thereof.

Order 2665 established a right-of-way or easement for highway purposes covering
the lands embraced in the feeder roads and local roads equal in extent to the width of
such roads as established by 2665 (200 feet for feeder roads and 100 feet for local roads).

Order No. 2665 further provides that the reservation (supra) covering the lands

embraced in the through roads and the rights-of-way or easements covering the lands

embraced in the feeder roads and the local roads, will attach as to all new construction

involving public roads in Alaska when the survey stakes have been set on the ground and

notices have been posted at appropriate points along the routes of the new construction,

specifying the type and width of the roads.

And finally, Order 2665 provides that maps of all public roads in Alaska
heretofore or hereafter constructed showing the location of the roads, together with

appropriate plans and specifications will be filed by the Alaska Road Commission in the

proper Land Office at the earliest possible dates for the information of the Public.



The history ofLand Order No. 601 ofAugust 10, 1949, and how it relates to Section 4 of
Order No. 2665 ofOctober 16, 1951.

1.

On September 7, 1949,Mr. Puckett wrote to Alaska Road commission in part:
“The bureau of LandManagement feels that the changing economy ofAlaskamust be

reflected by changes in the Bureau’s policies and procedures ofmanaging, protecting,
and disposing of the Public Domain lands and their resources. As you know, there has
been a large increase in population in central Alaskawith the result that community areas

are developing and much land along the highway system is being entered for residential,

agricultural or business purposes.

“The Alaska Road Commission has embarked on a program of highway
construction as opposed to access road construction only. It is therefore felt that mutual

policies should be established and our individual goals explained, so as to avoid

unnecessary technical or procedural difficulties. The following points are brought
specifically to your attention:

“Rights-of-Ways: The recent Public Land Order No. 601 dated August 10, 1949,
has sharpened the need for the early filing of your road location maps in the Anchorage
and Fairbanks District Land Offices. My specific comments will be the subject of a

separate letter”.

2.

It should be stated at this point of sequence that Mr. Puckett is undoubtedly

basing his contention for road location maps upon the Act of June 30, 1932, (47 Stat.

446. 48 U. S. C. Sec. 321a) under which the Alaska Road Commission is authorized to

construct roads and highway over public lands in Alaska. This Act contemplates that

maps ofdefinite locations of roads so constructed shall be filed with the Bureau of Land

Management.

3.

In commenting upon maps submitted by Alaska Road Commission covering the

Fairbanks-Chena Hot Springs, Paxson-McKinley Park and the Fortymile roads, Mr.
Puckett says: “These maps are excellent for general information, but they do not show

the width of the lateral limits of the right-of-way with relation to the legal subdivisions of
the public lands where surveyed ******unless the lateral limits are shown, where the

lands are surveyed, it cannot-be definitely determined for the purposeof posting, what
subdivisions are affected”.

4.

On December 1, 1949, Headquarters office in a letter to the Director ofDivision
of territories and Island Possessions said in part: ’The immediate problem is our
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deficiency in accurate maps ofold roads which are required by the District Land Offices
in connectionwith locating entrymen and in issuance ofpatents. ******By the time

entrymen apply for patents in the future it is planned to have available in the District an
Land Offices accurate maps of our roads.

“We believe the best solution of this problemwould be a revision ofPublic Land
Order 601. ******]t is our contention that this law was intended to avoid the difficulty
ofdetermining for each entry or patent the exact location of the road. ******It is

recommended favorable consideration be given to a revision ofPublic Land Order 601 to

‘permit the Alaska Road Commission full latitude ofoperation under Public Law 229.”

So much for Alaska Road Commission confusion in 1949 concerning the intent

and purpose of Land Order 601. Now lets record the confusion ofMr. Puckett in relation

to the same Land Order.

5.

Mr. Puckett in October 1950 stated “it has not been possible for the Alaska Road
Commission to survey all of their roads and tie them in exactly with the existing corners

of the rectangular net of survey. ******There is accumulating in the Land Offices, files

ofapplications by veterans who have complied with the regulations and who now want to

obtain patents. ******But these papers cannot be processed because withdrawal strips
run through the land. The veteran must await a survey, whichmust be forthcoming this

field season and may be forthcoming next field season.

“<A fter the survey has beenmade on the ground it is necessary for the field notes

to be processed, the plats to be produced from the drafting board, the completed plat to be

sent to Washington, the plat to be approved in the Washington office, and then returned

to the proper Land Office for official filing. It is optimistic to assume that the plat will be

finally filed in the proper Land Office within one year of survey on the ground. During
all this time the veteran has been unable to publish his final proofbecause his land cannot

be adequately described in the notice ofpublication. ******

“We do not know how many roads are located within the rectangular survéys‘at
present, nor do we know how many roads are to be built by the
Alaska Road Commission in the future”.

6.
As a result of ameeting held in Assistant SecretaryWarne’s office with Associate

Director Bureau of Land Management and Commissioner ofRoads for Alaska on
December 14, 1949, the following procedure was adopted:

a. The areas reserved for roads will continue to be administered as withdrawn areas

in accordance with the provisions ofPublic Land Order 601, dated August 10,
1949.



. The Bureau of Land Management will determine the center lines of the
constructed roads in those areas which have been previously surveyed under the

rectangular system ofsurveys and where title is still in the Government, in order

that supplemental plats may be prepared to show areas and designations for the

public lands bordering on the rights-of-way.

. The Bureau of Land Management in executing new cadastral surveys will, where
necessary, determine the centerlines of the constructed roads as the proper basis
for platting them through the sections. The plats representing the cadastral

surveys will give the areas and designations of the lands abutting on the

withdrawn area.

. The Alaska Road Commission will reimburse the Bureau ofLandManagement
for the cost of the field work in those cases where it is necessary to determine the

centerlines of the constructed highways as the basis for computing the areas of

public lands adjacent to the reserved areas for highway purposes.

. The Alaska Road Commissionwill proceed as rapidly as possible to prepare maps
of the definite locations for all constructed roads in Alaska and file copies of these
maps with the Regional Administrator, Bureau of LandManagement, at

Anchorage.
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OnMay 10, 1950, ChiefEngineer ofAlaska Road Commission in letter to

Regional Chief, Bureau ofLandManagement, Juneau, reduced the Washington
agreement to the field level and stated as follows:

“Reference is made to our recent conversation concerning the surveywork and

map preparation in connectionwith the definite location of constructed roads inAlaska
for use by the Bureau ofLand Management in administering adjacent to highways.

_
“By letter ofDecember 14, Mr. Roscoe E. Bell, Associate Director of the Bureau

of Land Management and Colonel John R. Hoyes Commissioner ofRoads for Alaska,
agreed to a procedure for accomplishing this work in which the Bureau of Land
Management would determine centerline of constructed road where necessary in
executing cadastral surveys on a reimbursable basis with the Alaska Road Commission
paying for that portion of the work involved in the highway resurveys. It was also agreed
that the Alaska Road Commission would proceed as rapidly as possible to prepare maps
ofdefinitive locations for all constructed roads in Alaska and file copies of these maps
with the Bureau of Land Management.

“As we discussed, this latter procedure would not be of sufficient value to the

Bureau of Land Management in the cases where the roads were through lands already
sectionalized by rectangular surveys since our methods of surveywould not be of
sufficient accuracy for land description purposes. Such work would, in effect, be a

duplication of surveys that would have to be handled by the Bureau of Land Management

_and, therefore, we propose that the work be undertaken entirely by your officewith the

costs reimbursed by the Alaska Road Commission. We will continue to prepare and file

copies of location maps for new roads being surveyed through unsectionalized public
domain.

“Since the Alaska Road Commission had previously agreed in conference with
Mr. Puckett, Regional Administrator, Bureau of Land Management, that we would place
one party in the field this season for the specific purpose ofobtaining centerline
descriptions of existing road through previously surveyed lands, it is still the desire of the
Alaska Road Commission to finance the accomplishment of a similar amount ofwork by
your organization. If this procedure meets with your approval, it is requested that you so -

advise and also submit an estimate of the costs that would be chargeable to the Alaska
Road Commission.”



SUMMARY .

1.

It would appear that the Alaska Road Commission possesses no legal right to any

right-of-way in any patent issued in Alaska previous to July 24, 1947

2.
It would appear that the Alaska Road Commission possesses no legal right to any

right-of-way in any patent issued after July 24, 1947 providing the entry was a valid entry
and the filingwas a valid filing and such entry and filing was made previous to July 24,
1947.

3.

It would likewise appear that Alaska Road Commission does possess a legal right
to right-of-way in any patent issued after July 24, 1947 if the entry was not a valid entry
and the filingwas not a valid filing and such entry and filing was made previous to July -

24, 1947. ,

4.

Alaska Road Commission is undoubtedly legally entitled to a right-of-way in all

patents issued after July 24, 1947 where entry and filing weremade after July 24, 1947.

5.

The width of right-of-way to which the Alaska Road Commission is entitled in

patents issued between the period July 24, 1947 and August 10, 1949, is a width no

greater than necessary to permit the construction andmaintenance of a road way to the

prevailing standard in the area concerned.

6.

The width ofright-of-way to which the Alaska Road Commission is entitled in

patents issued after August 10, 1949, is a width determined by the classification ofthe
class of road crossing the land area in question.

7.

There is no law, except perhaps Territorial law, which established legal road and

highwaywidths previous to August 10, 1949.
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SUMMARY (Continued)

- Chap. 19, Session Laws ofAlaska, 1923, Section 1721, reserved a strip between sections

4 rods wide for public highways with the section line being the center of such highway.
However, the 1923 law is listed as invalid in the new Alaska Code and the Attorney
General Considers this act invalid. No action was ever brought to test the validity of the
law.

8.

The origin of the adoption of 60 or 66 feet for the standard width of roads and
.

highways in Alaska prior to August 10, 1949 is obscure. No law sustains either width.

9.
And finally, the acquiring of road rights-of-way and their respective widths

previous to July 24, 1947 was agreement, purchase or condemnation.
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_
Central-Circle Hot Springs-Portage Creek Rd.

Manley Hot Springs-Eureka Rd.
North Park Boundary-Kantishna Rd.

Sterling Landing~Ophir Rd.
-Iditarod-Flat Rd.
Dill ingham-Wood River Rd.
Ruby~Long-Poorman Rd.
Namne~Council Rd.
-Nome~Bessie Rd.
Kenai Spur fram Mile 14 - Mile 31

Nome~Kougarok Rd.
Nome~Tel ler Rad.

LOCAL ROADS

50' each side of center line
(fee title to be conveyed up to center line

. of road)
All roads not classified as "through" or "feeder".

NOTE: S.O. 2665 was revoked June 3, 1966 - strictly a housekeeping function.

Easenents were established does the date of revocation also revoke

all the easements? We don't think - see PLO 757.

EASEMENTS OR RIGHTS-OF-WAY UNDER PLO 1613

(fee title of lands to be conveyed
to centerline of road)

THROUGH ROADS

150' each side of the centerline

Alaska Hoy
Richardson Hey
Glenn Hey
Haines Hwy
Seward-Anchorage Hwy
Anchorage-Spenard Hwy

963*P.Johnson*twe* 9/9/83
WACH1B /j -
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PUBLIC LAW 86-767 “August 27, 1958

Section 119 transferred the administrative functions pertaining to the

construction, repair and maintenance of the Alaskan highways from the

Secretary of Interior to the Secretary of Commerce.

ALASKA OMNIBUS ACT

Repealed Section 119 above and the Act of June 30, 1932.

IN SUMMARY

RESERVED AS EASEMENTS OR RIGHTS~OF-WAY FOR THROUGH ROADS

UNDER S.0. 2665

150° each side of center Hne

(fee title to be conveyed up to center line of road)

Fairbanks-International Airport Rd.

Anchorage-Fourth Avenve-Post Rd.

Anchorage International Airport Rd.

Copper River Hwy.
Fairbanks-Nenana Ewy.
Denali Hwy.
Sterling Hwy.
Kenai Spur from Mile 3 - Milz 14

Pa lmer-Wasilla-Willow Rd.
Steese Hwy.

RIGHTS-OF~WAY OR EASEMENTS ESTABLISHED UNDER S.0. 2665

FEEDER ROADS

100‘ each side of center line

(fee title to be conveyed up to center line of road)

Abbert Rd. (Kodiak)
Edgerton Cutoff
Elliot Hwy.
Seward Peninsula Tram Rd.
Taylor Highway, -
Northvay Junction to Airport Road.

Palmer-Matanuska-Wasilla Rd.
Glenn Hwy. Junction~-Fishhook-Wasilla—Knik Rd.

=

Slana~Nabesna. Rd.
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STATEOF ALAS A
DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY-GENERAL

ANCHORAGE BRANCH

December18, 1969

360 K SHREET, SUITE 105
ANCHORAGE $9591

1969 Opinions of the
Attorney General No. 7

Mr. F. J. Keenan, Director
Division of Lands
Department:of Natural Resources
Anchorage, Alaska 99501

RE: . Section Line Dedications for
Construction of Hirhwavs

Dear Mr. Keenan:

Reference is made to your request for an oninion
concerning, the existence of a right-of-way for constructionof highways along section lines in the state.

It is our opinion, subject to the excentions
herein noted, that such a right-of-way does exist along every
section line in the State of Alaska. In reachinp, this con-
clusion we rely upon the following points:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction of highways over unreserved
public lands.1/ The operation of this Act within the State
is well recognized,2/ and it provides as follows:

1/ Act of July 26, 1866, 14 Stat. 253, 43 U.S.C.A. 93? (1964)
RS Sec. 2477. .

2/ Wamerly v. Denton, 359 P.2d 121 (Alaska 1961). See also:-
I Vv, Yutan Construction Comnany, 20 P.2d 323

::\2
369 09%);

Clark v. Tavlor, 9 Alaska 29 1938); United States
WaRorre, 10 Alaska 130 (1941); State v. Fowler, 1 Alask

No. 4, p. 7, Superior Court, Fourth Judicial District
(Alaska 1962); Pinkerton v. Yates, Civil Action No. 62-
237, Superior Court, Fourth Judicial District (Alaska 1963).-

TAlaska 1906); Bermer v. Ohison, 9 A
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The right-of-way for the construction
of hirhways over voublic lands not reserved
for public uses is hereby rranted.

(2) This grant of 1866 constitutes a standing offer
of a free right-of-way. over the public domain.3/, The rrant ,

4s not effective, however, until the offer is accented.4/

(3) In Hamerly v. Denton, supra note 2, the Supreme
Court of Alaska stated the seneral rule remardins acceptance
of this federal rrant saying at page 123:

... before a himhway may be created, there
.must be either some positive act on the part
of the appropriate nublic authorities of the
state, clearly manifestine an intention to
accent a frant,-or there must be public user
for such a period of time and under such condi-
tions as to prove that the frant has been
accepted. (Emphasis added.) 5/
(4) In 1923 the territorial legislature enacted

Chapter 19 SLA, which provided as follows:

Section 1. A tract of 4 rods wide between
’
each section of land in the Territory of Alaska
4s hereby dedicated for use as public hirhways,
the section line being the center of said hirh-
way. But if such highway be vacated by any
competent authority, the title to the resnective

- strips shall inure to the owner of the tract of
which it formed a part by the oririnal survey.
(Approved Apr. 6, 1923)

3/ ‘Streeter v. Stalnaker, 61 Neb. 205, 85 NW 47 (1901)
and ‘to Rolling Emrich, 122 Wis. 134, 99 Ww 464
(190 Dedication, § 15.

N/ Hamerly v. Denton, supra note 2; Lovelace v. Hirhtower,
SO NN. 50, 165 P.2d 560%, (1946); Koloen Pilot Mound
rp, 33 .N.D. 529, 157 NW G72, (1916
By’ Ida. 278, 119 P.2a 266, (1941).

5/ See also Koloen v. Pilot Mound 7P, supra note Ns; and
Kirk v. Schultz, sunra note 4. : |

continuerc

rown ofI); See also 23 Am.Jur.2d

y: Nirk v. Schultz,
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This Act was included in the 1933 compilation of
lawsas Sec. 1721 CLA 1933; however, it was not included in
ACLA 1949, and therefore was repealed on January i18, 1949.6/

In 1951 the territorial legislature enacted Chapter
123 SLA 1951, which provided as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska or acquired from the Territory, is
hereby dedicated for use as public highways,
a section line being the center of said
highway. But if such highway shall be vacated
by any competent authority the title to the
respective strips shall inure to the ovner
of the tract of which it formed a part by .

the original survey. (Approved March 26, 1951) 7/
In 1953 the territorial legislature enacted Chapter 35

SLA 1953, which provides as follows:

Section 1. Ch. 123 Session Laws of Alasva
1951 is hereby amended to read as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska, or acauired from the Territory,
and a tract 4 rods wide between all other
sections in the Territory, is hereby dedi-
cated for use as public hirhways, the section
line being the center of said right-of-way.
But if such hiphway shall be vacated by any
competent authority the title to the resnective

Ch. 1 SLA 1949 provides in part that “All acts or parts
of acts heretofore enacted by the Alaska Legislature
which have not been incorporated in said compilation
because of previously enacted menecral reneal clauses
or by virtue of repeals by implication or othervise
are hereby renealecd.”
_This was a reenactment of the 1923 statute: however, in
its amended form it applied only to lands “owned by” or:

“acquired from" the territory, and the. width of the
right-of-way was increased to 100 fcet.

continucd

14au

6/

T/
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strips shall inure to the owner of the
tract of which it formed a part by the
original survey. (Approved Farch 21, 1953) 8/

(5) The foreroing lepislative acts clearly
-establish a section line right-of-way on all land owned by

- or acauired from the State or Territory while the legislation
was in force. In our opinion, the 1923 and 1953 acts also exnress
the lerislature's intent to accept the standing federal rirht-
of-way offer contained in the Act of July 26, 1866.

There is no requirement that the act of acceptance
contain a snecific reference to the federal offer. In Tholl v.
Koles, 65 Kan. 802, 70 P. 881 (1920), the Supreme Court of
Kansas discussed legislative acceptance by reference to section
lines saying at page 882: .

The congressional act of 1866, as will
be observed, is, in language, a present and
absolute grant, and the Kansas enactment of
1867 is a positive and unqualified declara-
tion establishing highways on all section
lines in Washington county. The general
-government, in effect, made a standing pro— -

posal, a present grant, of any portion of
its public land not reserved for public
purposes for highways, and the state accented
the proposal and grant by establishing
highways and fixing their location over
public lands in Washington county. The
act of the legislature did not snecifi-
Cally refer to the conrressional frants,
nor declare in terms that it constituted
an acceptance, but we cannot assume that
the legislature was ignorant of the grant,
or unwilling to accent it in behalf of the
state for highways. The law of congress

8/ With this amendment the statute once arain anplied to both
territorial and federal lands, and except for the increased
width of the rirht-of-way on territorial lands, the statute's
application was identical to the oriminal 1923 statute.
See A.S. 19.10.010 for present codification.

continued
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giving a right-of-way for highway purposes
over the public lands in Washington county
was in force when the legislature acted,
and it was competent for it to take advan-
tage of that law, and the general terms
employed by it are sufficiently broad and
inclusive to constitute an acceptance.
(Emphasis added.)

Other jurisdictions have enacted similar legislation,
and there is abundant authority to support acceptance by
legislative reference to section lines.9/

The Alaska statutes employ the phrase "is hereby
dedicated", and we recognize that this phrase is not normally
used as a term of acceptance. Nevertheless, the language is
not inappropriate where a legislative body is seeking to accept
the federal offer, while at the same time

making
a dedication of

land it already owns.10/

Furthermore, in at tempting to construe these statutes,
it is presumed that the legislature acted with full knowledge
of existing statutes relating to the same subject,11/ and that
it:

9/ costain v. Turner, 36 NW 2a 382 (S.D. 1949); Pederson v.
Canton TP, 34 NW 2d 172 (S.D. 1948); Wells v. Penninrton County,
2 8.D. 1, "nB HW 305, (1891); Walbridre v. Board of Com'rs of
Russell County, 74 Kans. 341, 86P. 473, (1906); Korf v. Itten,
64 Colo. 3, 169 P. 148, (1917).

10/ See 23 Am.Jr. 2 Dedication § 41, where it is stated:

Technically, offer and acceptance are .
independent acts. Sometimes, however, the
offer and the acceptance are so intimately
involved in the same acts or circumstances
that the necessity and the fact of the
acceptance are somewhat obscured, as where
the dedication is made by some fovernmental

- apency, the property already being public
in ownership, or where-the dedication is
by statutory proceecdingrs, ...

1l/ United States v. Rorre, sunra note 2.

continned
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-.- had, and acted with respect to,full knowledge and information as to the
subject matter of the statute and the
existing conditions and relevant facts ;relating thereto, as to prior and existing,law and legislation on the subject of the
statute and the existing condition thereof,

“as to the judicial decisions with respect
to such prior and existing law and lesis-
lation, and as to the construction placed
on the previous law by executive officers
acting under it; and a legislative judgment
is presumed to be supported by facts known
to the legislature, unless facts judicially
known or proved preclude that possibility.
(82 C.J.S. 544 § 316)

The statutes of 1923 and 1953 purport to act uponall section lines in the territory. Such legislation affecting
land not owned by the territory would have been in contravention
of 48 U.S.C.A. 77 and invalid were it anything, other than an
acceptance of the Federal Grant of 1866.12/

‘The legislature is presumed to have known the law,
and to have intended a valid act, and it follows that these
statutes were intended as an acceptance of the federal offer.

(6) Like the standing federal offer, the Alaska
statutes are continuous in their operation, and they anply to
"each" section of land in the state as it becomes elirible for
section line dedication. Public lands which come open throughcancellation of an existing withdrawal, reservation, or entry,
and subsequent acquisitions by the territory (or state),
are all subject to the right-of-way.

(7) Our conclusion that a right-of-way for use as.public highways attaches to every section line in the State,is subject to certain qualifications:

i2/ 48 U.S.C.A. 77 provides in part that: "That lerislative
power of the territory of Alaska shall extend to all
rightful subjects of legislation not inconsistent with
the constitution and laws of the United States, but no .

law shall be passed interfering, with the primary disposalof the soil; ***," .

-~ continuce
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a. Acceptance under the Act,of 1866 can

operate only upon "public lands, not re-
served for public uses". Consequently,i
if prior to the date of acceptance there
has been a withdrawal or reservation of
the land by the federal government, or a
valid homestead or other entry by an
individual, then the particular tract is
not subject to the section line dedica-
tion.13/ (However, once there has been
an acceptance, the dedication is then
. complete, and will not be affected by
subsequent reservations, conveyances
or legislation.)14/
b. The public lands must be surveyed and
section lines ascertained before there can
be a complete dedication and acceptance of
the federal offer.15/
ec. The dedication of territorialor state
lands does not apply to those tracts which
were acquired by the territory and subse-
quently passed to private ownership during
periods in which the legislative dedication
was not in effect; that is, prior to April 6,
1923, and between January 18, 1949 and March 26,

. 1951.

Hamerly v. Denton, supra note 2; Bennett County S.D. v.

U.S., 294 F.2d 8 (1968); Kort Itten, sunra note 9;13/
pty,76 Wash. 265,136 P.48A,

102 Colo. 129, 77 P.2a 652,
(1938).
Huffman v. Board of Sunervisors of West Bav TP, 47 N.D. .

217, 162 NW 459, (1921); Wells v. Penninrton, sunra note 9;
and Lovelace v. Hirhtower, supra note 4; Duffield v.
Ashu S20, (1909)> appeal dismissed

225 U.S. 697 (1911).

Note, however, that the Alaska statutes apply to each
- section line in the state. Thus, where protracted surveys
have been approved, and the effective date thereof pub-
lished in the Federal Register, then a section line ripht-
of-way attaches to the protracted section line subject to

subsequent conformation with the official public land surveys.
-- continued

"and Leachv. Manhart ,

14/

avt, Iriz.

15/
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d. Acceptance of the federal prant
applies only to those lands which were
"public lands not reserved for public uses"
during periods in which the legislative
acceptance was in effect; that is, between
April 6, 1923, and January 18, 1949, and
after March 21, 1953.

In summary, each surveyed section in the state is
subject to a section line right-of-way for construction of
highways if:

1.. It was owned by or acquired from the Territory
(or State) of Alaska at any time between April 6, 1923, and

January 18, 1949, or at any time after March 26, 1951, or;

2. was unreserved public land at any time between
April 6, 1923, and January 18, 19995 or at any time after
March 21, 1953.

.

The width of the section line reservation is four
rods (2 rods on either side of the section line) as to:

1. Dedications of territorial land prior to
January 18, 1949, and;

2. Dedications of federal land at any time.

The width of the reservation is 100: feet (50 feet on
either side of the section line) for dedications of state or

territorial land after March 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
General, to the extent it is inconsistent with the views
expressed herein, is disapproved.

16/ For further discussion of section line ripht-of-way width,
see. Opinion No. 29, 1960 Opinions of the Alaska Attorney
General.

Very truly yours,
G. KENT EDWARDS

- ATTORNEY GENERAL

GLOBy hy,: gohn Kk. Norman
Asdjatant Attorney General

GKE: JKN:bl
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ec: The Honorable Keith H. Miller
Governor for the State of Alaska

The Honorable Robert L. Beardsley
Commissioner, Department of Highways

The Honorable Thomas E. Kelly
Commissioner, Department of Natural Resources




