
Ausust 28, 1964

TO: Alfred A. Baca
Chief Right of Way Agent
Department of Highways

FROM: Norman P. Glass
Assistant Attorney General, Highways

RE: Project No. S-0490(2), Wildwood North
AT Act

By your letter of August 17, 1964, supplementing pre-
vious inquiries on the same topic, you have asked whether the

construction of a road across a parcel or land
conse

seures a

“taxe" as that term is used in reference to the right of way
reservation created by the 'b7 Aes (48 U.S.C. 322(3) ). We are
confident that such an act does constitute such an exerelse of
che reservation as constitutes a "take" unless, of course, some

compensation or aszreed consideration was extended to the owner.

Probably no act of exercise of dominion and control could aore

adequately demonstrate a utilization or the reservation thab the
actual construction of a road.

The question next arises aa to the time at which the
act of construction must cccur if it is to constitute a take.
The state has maintained consistently that the existence of a
cad

across
a parcelof land at the time of entry does not cone

stitute a take. This situation would arise where a road was

constructed over a portion of the public domain which was sub-
sequently entered, The entryman enters subject

So the existing
roadway and the '47 Act reservation remains for subsequent
utilization.

A different situation arises when construction of the.
road occurs subsequent to entry. When an entryuhich is complete
and in proper form is efroebed, Che antvymangains such inespsive
righss in tae land 2s would ont: > him So sone compensation if a
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pare
ton weoe gondoemnad. This nume intersost, vheu bo arises in

lands subojecs to the 47 Act, ds such Ghat an apnoropriatisn of a

part of the land for road sursoses constitutes a “sake®, nat
is, |while the "37 Act reseryvazion eliminates tna eblivabion bo

ney compensation for the land anprsopriated, the entryman has none

the legs partod with an inberest of value to nim. This iInveress
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Lb be feag te 2 te ‘perm ow oeAIS SuTm sasen” AS thas torn is used ia apolyding Sas Act.

AS tnis indicates, the delerminabicnof a "take’ ty taeef of constructing a road turns on the relationship in time ofcertain events, where this relationship is not clear, each parcelWill require individual consideration. Additionally, because of
S42 uiJ2 latitude given the Alaska Road Cosuafesisn iu its opera-tions, a not inconsiderable nunter of informal agreemenss have
been wade in the past which gave the goverment ontry, use and
materials in exchange for other services, and this frequently
neszates so called “first” takes or loss of the government's later
eight ofentry. in turn viecely emphasizes she need for con-
sliuering each case alone on its merits.

Yohope that this anssesa your auestion.

jjorman P. G13ass

Dictated by DSB


