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TO: Alfred A. taca
Chief Right of Way Agent
Department of Highways

FRCHM: ¥orman P. Glass :
Assistant Abtorney General, Highways
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Project No. S-0450(2), Wildwood Horth
A7 Act

By your letter of August 17, 1064, supplementing pre-
vious inquiriss on the same topic, 7ou have askead whether the
construction of & road across 3 parcel of land constitutes a
teaxa® as that term is used in reference Lo the right of way
resepvatlon created by the '47 Act (48 U.S.C. 321(d) ). U=z are
eonfident that such an act does constitute such an sxerelse of
ine pesspyation as constitutes a "take" unless, of course, Some
sompensabion or azreed conslideration was extended Lo the owna2r.

£ dominion and conbrol could more
adeguately demenstrate 2 utilizasion of the reservation thab the
acbual consbruction of a road

The question next arises as to the time at wnieh the
act of comstructlica must cceur 1L it is vo constitube a take.
The staba has maintainad consistently that the axistenee of a
raad across 2 parcel of land at the time of entry deoes not gon-
stitube a take. This situatilon would arise wnere a road was
constructed avar a portion of the public domain which was sub-
segusntly entered. The entryman enters subject Lo the existing
roadway and the 47 Ast reservailon remains for suonsaquent
utilizaticon.

A different situation arises when construstion of the.
s subseauent Lo =2niry. When an Sntiyy which 18 complzte
ser form is afrocited, the ensteyman gaings such ingaptive
the land 83 would ' s on if &
n wers gongemnad, 5 F 3 A
subject Lo tha 47 an n oy a
aard of the land for roa « Lutas hat
iz, while the WY Act re on 2lininabtes tha ol Lo
nay compensation for the prooriated, the eniryman nas none
she 1 sarted with an of valus %o him. This incerezy
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or eonstructling a road turns on| she relationsnip in time of
ain zvents., Yhere this relatlonship is not clear, each pareel
require individual consideratisn, ﬁdﬁitlonally, bacause of
miﬁe latituds given the Alaska ﬁoad Comaiesion o its opera-
n3,. 2 nov lnconsiderable numbter of informal sgreement3 have
n @ade In the past whileh gave the sovermment ontry, use an
rials in e changa for other services, and this frequently
tes 53 called "filrzt” takes or lcas of the movarmment's later
B :?'“nt?y. ghiu ia BUin uaecely emphasizes ths need lor con-
rlny; each case alon2 on its merits.
I tope thabt ohls anawerd your gusstion.
golman 2. Giass
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