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‘Reference is made to your memorandum of February 23, 1949, to the]
Uirector, Division of Territories, a copy of which was sent Lo this
office, coneerning the proposed withdrawzl by public lund order of
rights=-of-way for certain classes of roads or highways.

© In the memorsndum you expressed concern about obtaining approval
of the ordsr by the Department of Justilce, unless a list by classes of
the several roads is Iincorporated in the order. From this, 1t is pro-
sumed that the roads lu question to be listed, have been actually con-
structed or have boen surveyed on the ground for construction in the
neay fubure. In such case, it appesrs to me thst the purpose of the
proposed withdrawal msy well be acceaplished by fillnz of maps showlng
the location of the rosnds and width of tho rlghts-of-wzy therefor, for
notation on the land offiee regords in accordarice with Departmental
instructions of January 13, 1914 (44 L.D. 513}, and an exception clause
inserted in any final certificate and patent which may subsequenily be
lzsued for the land on which the road is located.” This would do away
with the neceseity for the survey of the right-of-way sirip, in the event
thepublic land surveys are extendsd over the areas crossed by the roads or
highways. Horeover, if the rigpt-ofewny is established by a withdrawal
pver surveyed lands, entry of the lezal subdivision affsctoed by the with~
drawal miy nob be uade unless and until 3 segregabion survey is made of
the road rightecf-way. . -
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The filing of mops as suggested would definiteyplace on record the
width of the right-of-wsy shown Lhereon, which, it iz believed, would also
be protected by R.5. 2477 (43 U.5.C. sec. 932) in the event of the subsequent
disposal of the lande This geperal right-of-way statute ls considered :
spplicable to Alaska as well as other Federal rights-ol-wiy laws. JSee
statement in opinion of the ibtorney General (30 Op. atby. Gen. 387) a3 to
the general ajppllcabllityof right-of-way laws in the territory of ilaska.
wWhile the statute does not require the filing of maps or speclfy the width
of rights-of-way that may be established thereunder, 1t is belleved that
the recordation of such right-of-way maps, taken bogether with notation
under 44 L.l. 513, supra, would effect to definitely establish the width
of the right-of-way sirip appropriated. In ithis connection I wish @e also




call attention to the act of June 3G, 1732 (47 Stat. b6, KT (.S.0. sec.
323), whish is administered by the Alaska Road cm:;sim, and whieh
contenplates that maps and vlans shall be made showing the Llocabien

of roads constructed or to be construcked thereunder.

This satier was not presented for discussion or consideration ab
elther of the conferences held ot Juneeu by e represeniatives of the
Alaska Field Staff, as it appeared that the plans for establishing rights-
of~way withdrawals were well foraulated and far advanced. Our discussions
were more or less cenbered on the proposition of reaching an accord on
the width of certain classes of roads rather than the wethod by which

~they were Lo be sstsblished. The Reglonmal Counsel and I had the opror~
tunity recently of discussing with Colonel Noyes and gertain usmbers of
his staff the matber of establishing road rights—of-way by the filing of
maps in lieu of withdrawels, a3 herein above ipdicated, and they appesred
to be favorably improsssd with the suggestion from a practical standpolnt.
I am, therefore, sending a copy of this mrandm to Solonel Noyes for
his information.

if, however, it iz deeued desirsble tk&t the withdrawals as conten~
plated bo made, it is recommendsd thst they be followed as soon as poassible,
Jddh the £iling of weps of definile locstions, as herein above suggeabed,
and the withdeawals thersafter 1ifted, so as bto avold the necessity of
making segregation plats of surveys of the riJwta-—af-ww in order ttJ D
it ‘.,nt;ry and d.ispasal of the lands adjoining.

In viaw of bthe present siluation in regord to rights-pl-way for
existing roads, some of which are covered by withdrowals and others
are not, we are meeting with some confusion snddiffieult problems in
connsction with ocur small traet progran, whish will continue until some
dafinite pollsy or program Ls adopted for the establishuent of the
rights-of-way. For insbanee, where wa have under consideration an area
for smel) tract classifiestion invelving surveyed lands, travevsed by
an exlsting read for which ne meps have been fllsd nor coversd by 2 withe
dyawal, the question arises as to how the saall tracts should be lsid out
with relation to such roads. %We hove in such cpses two alternstives, (1)
lay out the small tracts in the wost desirable pattern without regard to
the rosd, w*nw the rights of the public in and to the road are fully proe
tocted by R. 8. 2477, suprd, or {2) in anticipation of a future withdrawal
for the righte-ofwwmy, te lay out the tracks se that they will not come
~within 50100 or 150 f‘wt. from the center lins of the read as censtructed
on the groumd, dependent won the class of road and Che widlh Lo be pre-
seribed therefor. Under alternative (1), no supplemenial plat or segre-
gation survey would be necsssary, as the lesses or purchaser of the tract
would tale tbhe same subject to the right—-vf—my IT alternative (2} is
adopted, which would aprear In coger Jop the purposes of leasing, it will




be necessary to make suprlemenial or zegrezaiion plats of suevey to zive
proger designation to the tracts, belore sale and patent could be pep-
mdtsed. it is the Geglonal Counsel's opinion thal in case of existing
rosds where rno previous withdrawal has besen made or contemsplated, if any,
that alternative (1) bve adovted, and in ecase of such sxieting roads for
which withdrawal hus been made or will be mude, that slternative (2} be
followed, pending the anpouncesent by the Departuent of a definite policy
for the establishment of roads and hizhways in slaska. This procedure in
connection with our small tract program will be fellowed unless and wnbil
otherwize advised by the Washington office.

;"/-

/2

. / ,
Lowell . Fuskebi

Approved:

fite) Bl

ibe Parber
fezlonal Counsel

IMP/AR/ D

GC: Hrre Radow
¥Hr. Izcyeﬁ




UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT
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Alsis B3] lommisalon
CJuazay, Alaska
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September 9, 1949

.

ir. Kenneth J. Kadeow
Dirsctor, Alaska Field sStaff
Juneau, Alaale

Dear Ken:

Since youwr Inquiry as to whether or not the Pureau of Land *an-
agement has adainistrative problems to discuss at the Field Commitize
meeting, the public land order withdrawing areas parallel to roads in
Alaska has beon promulgated. The problems which this has brought about
probably should be considered as administrative, and although we have
taken considerable tlne discussing rights-of-way at other comnittee
meetings, this is of such deep concern to me that I present it for your
decision as Lo whether or not the matter should be Aiscussed.

There have been several discussions as to the designation of road
rights—of-way a5 eassuents or withdrawals. You will probably recall ,
that I have indicated our feeliﬂk in the Anchorage office that easements
would present far fewer problems to the disposal of the land.

Let us assuxe that the rosd goss through the SWE of a section at
an angle, and does not follow along any of the borders of the quarter o)
section. Through the prosulgation of the withdrawal order, there is LSy,
now & withdravn strip along the road. As homesteaders are not permitted
to file on non-contiguous tracits, the homesteader will not Le able to
obtain the full 160 acres in that quarber section. At the present time
few of the roads are actually shown on the plats of the Bureau of Land
Hanagenment, as many of the roads have been buili since the areas covered
by the plats were surveyed., The Bureau of Land Management District Land
0ffice, therefore, cannot locate the read on their maps. it the present
time it is necessary that we follow the procedure of allewing the homestead)
entry as to the full 160 acres, but we are obliged to advise the entryman
that when the road is located and with it, the withdrawal, it probably
will be necessary to cancel a portlon of his entry. Therefore, he should
place all of his lmprovements and all of hlis cultivation on one side of the
road. You can well see the handicap and the confusion that is to result. ¥
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Then, too, the matter of the description of the tract lying on one side
of the road arises. It will be necessary for the Bureau of land Nanagement
 Engineering Department to asurvey all areas traversed by roads so as 4o give

a definite indication by lots as to the lands that must be described in the
patent., In other words, where the roads have already gone through surveyed
lands, we will have no description of the land to definitely put in a

V!




yetent, unless we resurvey all of the areas in order to describe the lands
adjoining the highways by lois.

On the other hand, if the roads were considered as easements, the
homestead entry would go across the road, and if at any time the road were
changed or abandoned, the homesteader would automatically have title to
that frea formerly included in the right-of-way. If the designation of -
the rights-of-way continues as withdrawal, each time the road is changed 1t
will be necessary to eopen the strip of land foruerly occupied by the right~of-
way, to preference right filing by veterans.

"Of course any plans regarding rights-of-way must necesgarily be con=
sidered by the Alaska Road Commission. However, represcntatives of our
Washington office have indicated that as rapidly as the Alasks Road Commission
files maps showing the loecation of the roads and the rights-of-way, with the
district land offices involved, action will be initiated to reveke the
withdrawals, and to leave the rights-of-way as easenents across the land.

It does appear that proper proaednre will require in either case the
£iling of plats or maps with the district land offices by the Alaska Road
Comnission, showing the location of the roads, and the widths of the pights-
of-way along each road. We have indieated to the A.R.C. qur reasons for
beliewing that this procedure is necessary. The whole project has not yebt
been worked out between us, but is in a process of being developed.

Perhaps you will consider that this is a matter which should be worked
out entirely by the Bureau of land Management and the ilaske Road Commlssion.
However, I would 1ike to have an expression of the Fleld Commlttee's opinion
relative to the matter of easements vas. withdrawal, if you see fit to present
the matter.

Sinceraly,

Lowell M. Fuckett
reglonal Administrator

ce: Col. John Noyes, ARC /

LMP/fp
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
WASHINGTON

NOV 28 1949
My dear Mr. Anderson:

Heference is made to your telegram and letter of November 2
relating to the withdrawal made by Public Land Order No. 601, dated
~ August 10, 1949, of lands within a certain distance of the highways
and roads in Alaska. You urge postponement of the withdrawal, and
modifications to permlt mining locations.

While any withdrawal of public lands is not accomplished
without more or less inconvenience to the public in one way or another,
- it is not believed that the uncertainties you mention will cause the
confusion anticipated, The mining, homestead, and other public land
laws do not contemplate that selections or locations will be made at
the distriet land offices without examination of the property, and if
examination is made on the ground, it should be possible to determine
with a fair degree of accuracy the distanée of the prospective claim
from the center line of a nearby highway or road. Alsc, since mining
claims occupy surface areas, it does not appear that these should be
excepted from the effect of the withdrawal, While we have no doubt
concerning the legality of the withdrawal in its present form, we have
serious doubts that, if mining claims or other entries were allowed,
the courts would sustain the imposition of restrictions in the manner
suggested in your letter. - -

Careful consideration will be given to any applications for
permlts for rights-of-way for ditches which may be,filed under the
provisions of the act of February 15, 1901 (31 Stat. 7903 43 U. 3. C. -
sec. 959), affecting lands covered by the withdrawal.

The Alaska Road Commission is already at work on the matter
of survey and preparation of plats showing the location of the high-~
ways with respect to the public land surveys, and as the plats are
filed, it is proposed to revoke the withdrawal order from time to time
as to the lands in the highway surveys.

‘Sincerely yours,
/s/ Oscar L. Chapman
Under Secreiary

Mr. A. L. Anderson |

Secretary, Alasks Miners' Association
Fairbanks, Alaska



UNITED STATES

DEPARTMENT OF THE INTERIOR
ALASKA ROAD COMMISSION _

JUNEAU., ALASKA

¥Mr. Lowell M, Puckett . December 5, 1949
Raglonal Adninigtrator

Burcau of Land Management

Department of the Interior

Anchorage, Alaska

Dear Mr, Puckef.t:

This is in reply to your letters to this office of Septamber 7,
Septerber 19, and October 5, 1947, and we also refer incidentally to your
letter of September 9, 1942, to Mr. Kenneth J. Xadow, Director, Alaska
Fleld Staff, a copy of which was furnished to our offlce. The matters
referred to in your letters have been under close study for the past
several weeks, and 1t is realized that you are governed by regulations
which we must endeavor to meet. It must be recognized that these regula-
tions impose a considerable burden upon tho Alaska Road Commission and
will sorve Lo increase the cost of our work. In the interest of economy
and efficiency of road construction, it ls desirable to simplify es far
as pogsible the procedures required. :

On November 29th, 1949, a conference was held betwsen you and
our engincering persomel in Junesu ab which time some of the matters
covered in your letters were dimcussed in the light of our studies. The
present letter is an effort to cover our conclusions at this conference.

Rightg~of-way} Withdrawals or Easements

There is enclosed herewith s copy of a letter we have written
to Mr., James P, Davis, Director, Division.of Territories & Island Posses-
sions, calling attention to spparent inconsistency bétween Public Land
Order No., 401 and the act of July 2L, 1947 (Pub. Law 229, 80th Cong., lst
893}31011, hﬂ UoSoCc’ 19!&6 Edo, Bupp. l, 3213). Public Luw 229“&8;}3886&
at the request of the Department of the Interior in order to simplify the
acquisition of riphts-of-way through lands upon which entry had been made.
It is our contention that this Lew was intended to avold the difficulty
of determining for each entry or patent the exsct locatlon of the road.
Public Land Order No., 601, on the other hand, calls for withdrawals, and
unless present regulations governing withdrawals can be broadened to permit
the passage of & road through land upon which entry has been made withoub
invalidating the entry, the purpose of Publlc Law 229 is defeated. We
will support strongly any action you may take to correet this situation.

Maps of Road Locations

The Alsgka Road Commission does not have the necessary engineor-
ing and drafting staff available at the present time to reduce our maps of




new road locations in all cases to a scale of 1,000 to 2,000 fest to the
inch., On the other hand, maps on the scale of LOO feet to the inch are
standard for construction purposes and can readily be furnished: At the
conference 1t was suggested that you consider accepting maps on the scale
of 100 feet to the inch and let us know the minimm mumber of sets you
will reguire, If you will inform us further about this, we will endeavor
to comply and we will alsc advise your office in each case of the width

of right-of-way applicable to each particular road In question., Maps of
existing roads not hitherto mapped will be provided as rapidly as they

can be surveyed, and we will use the 1,000 feet to the inch scale for such
maps. A party will start on this in the spring, and our District Engineer
in Anchorage 1g being directed to contaut you regarding the most urgent
locations,

Use of Gravel

The Alaska Road Commlssion is in entire agreement with your
office that gravel permitas are sufficlent for construction purposes and
that gravel withdrawals should only be sought where a particular pit is
desired for permanent mainitenance purposeas. We will endeavor to see that
our applications for gravel permits and withdrawals are kept current. A
special case arises where the gravel must be obtained from ihe beds of
navigable streams. Your letter of Ovtober 5, 1949, indicates the legal
difficulties invelved in this case. A copy of our letter of December 1,
1949, to Mr, James P. Davis, Director, Division of Territories & Island
Pogsessios, Department of the Interior, is enclosed, wherein we request
Federal legislation intended to permit the use of gravel from navigable
streams in Alaska for road purposes. It should be noted that in certain
places the beds of navigable sireams are our only practicable source of
such gravel.

Arrangement and Soreening of Graval pits

It is realized that much can be done to improve our practices
in this repard. An effort will be to conform to the desires of your
office and our District Engineers will be informed of the action by them -
necessary for this purpose. We agree with your remarks about the limita-
tion of size of gravel pits. Mabtbera of arrangement with reference to the
road must be considered in the llght of econony, as well as beauby; however,
wa wlll do what we can in this regard,

Timber

1t appears that most of the area in which roads are built by the
Alaska Road Commission are not covered with timber which actually has a
merchantable value. Therefore, 1t was suggested at the conference that
the Bureau of lLand Management rostrict its abtention to timber that is of
a size too heavy to be handisd wilth a bulldoger. If the principle could
be established that timber which is small enocugh to be cleared by a bulle
dozer is not considered "merchantable,” then the problem would be gmatly
aimplified, both for your office and for ours, I} i3 requested, there-
~ fore, that you consider the adoptlon of this policy and advise ug accord-




ingly. We will then undertake to follow carefully your regulabions for

the disposal and use of merchantable timber and hope you will leave us

a free hand in the disposal of the smaller timber, not coming within
merchantable classification. Herse:again, considerations of mppearance
gonflict in soame cases with considerations of sconomy. We are fully cogni-
zant with both requirements and will endeavor %o improve our practices, in-
sofar as this can be accomplished without greatly increasing costs.

Fire Hazards

With regard to fire hazards it has been our experience in the
past that burning of cut tlmber was sometlmes the cause of forest fires.
For thls reason, and for reasons of economy, 1t is not considered desir-
able in all cases to burn the timber cleared from land necessary for road
construction, In this case also, we will endeavor (o improve our practices
80 as to avoid objectionable appearancs.

I hope that the policies enunciated in this letter will go far
toward removing causes of complaint which your Bureau has had in the past
againgt the Alaska Road Commisolon. I degire, however, to eaphasige the
fact that even the minimum compliance with the regulations as set forth
in your letters will very measurably Increase our road construction costs
and thareby decrease the amount of road that can be constructed with the
funds available to us, Also, 1t may be necessary to assign an employee
or employees to bhe full tlme duty of interpreting and complying with -
your regulations and of making the necessary follow up to insure that our
District offices also conform to these requirenments, The tobal cost of
this cannot be acourately estimated at this time. '

Sincerely yours,

Joln H. Noyes
Commlsgioner of
Roads for Alaska

Enclosures (2)




o UNITED STATES o
DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT
Anchorage, Alaska

December 12, 1949

Colonel John R. Noyes

~ Commissioner of Roads
Alaska Road Commission
Juneau, Alaska

Dear Mr. Noyes:

Attached is a copy of a memorandﬂﬁ:’:he last paragraph of
which, I believe, is of interest to you. I am not familiar with
the contents of the telegram and letter to which reference is made
in the first part of Secretary Chapman's correspondence, but appar-‘.{
ently they are concerned with mineral rights within highway rights-— 1
of-way. However, as stated above, it is the final paragraph of the
letter which drew my attention. I am not entirely certain as to its:“
meaning, but it does appear to give some hope that withdrawals as
such may be not used for highway purposes, 1ndef1nitely.

Very truly yours,

e
Lowell M. Puckett
Regional Administrator

9zz/nz

Encl.
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