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Chapter 1
Public Right of Way Definition

We'll refer to the Public as the aggregate of citizens of a state, nation or
municipality. Right of Way is a term used to describe a right of one party to pass over
the land of another. Public Right of Way (hereafter called Public ROW) then will,
simply, be the right of the public to pass over the land of another.

The land interest is often confused in a discussion of Right of Way. | like to
separate the two. The common form of interest over and across the land of another is
usually an easement interest, but sometimes fee ownership separates it from the
adjoining lands. For the purpose of passage it usually doesn’t matter what the
underlying interest is. The ownership of the underlying interest becomes important
when you want to erect a sign, sell the gravel or any other use that is not directly related
to passage.

Often confusing is exactly what can the Public ROW be used for. For instance,
can it be used to bury an oil pipeline regardless of who owns the underlying right? Itis
often argued that if the oil were transported in a fruck, that would be a legitimate use of
the ROW. So you be the judge of the difference when it is transported in a pipeline, |
am not going to attempt to clarify other uses in this short discussion. This discussion
will ook very simply at the ground rules for a Public ROW to attach to land. -

What'’s affected?

Much of the Public ROW in Alaska is the result of Legislation implemented by the
Federal Government. The Territory of Alaska was responsible for some of it. The State
of Alaska was and is responsible for most of the rest of it. Public ROW was and
continues to be created by State Legislation affecting State lands.

. How is it affected?

The land that the Public ROW crosses is burdened by the right of passage.
Keep in mind that the rights generally attach while the land is public. When the land is
taken up or reserved it is no longer unreserved un-appropriated public land. The term
“unreserved, unappropriated public land” is one that | will mention over and over
again. | want you to remember this term because it is essential for a Public ROW, as
we are discussing here, to attach.



Who owns the rights?

The Federal Legislation that created many of the Public ROWs made the Federal
Government the owner. Or should | simply say the manager, because the public really
owns the right, but the public can’t effectively manage the right. At Statehood most of
the Public ROWs that the Federal Government managed (usually through the Alaska
Road Commission or later the Bureau of Public Roads) were transferred to Alaska with
the Omnibus Act. Most of the major Public ROWs in Alaska today are managed by the
Department of Transportation and Public Facilities or the Department of Natural

- Resources.

Adverse Possession

It is important here to make a statement regarding adverse possession.
Prescriptive Right of Way is a common term you will see relating to highway rights of
way. This occurs where a public road or trail exists without the benefit of a bona fide
right of way for the statutory period of time. Several different situations can occur that
cause this to take place. For instance a road is planned and constructed across federal
land but a piece was entered. The road gets built and is used for many years, however
a portion of the road was without a defined right of way. A prescriptive right of way will
attach and the rights will extend to the limit of use, which may include snow storage or
clearing for sight distance beyond the footprint of the road.

There is another side to adverse possession that you should be aware of, The
sovereign is protected from adverse possession. The sovereign includes the Federal
Government, State of Alaska, Municipalities, Cities, Boroughs, etc. The Alaska
Legislature extended this protection Native Corporation land for the reason that it is not
reasonable fo settle a boundary through this method of adverse possession when the
owner owns so much land that they can't be responsible to police it all.



Chapter Z

Revised Statute 2477

Introduction

The Mining Law of 1866 - Lode and Water Law, July 26, 1866 (Section 8 - 14
Stat. 263) The Federal offer for road easements over public lands was made
through the following:‘

"The right of way for the construction of highways over public
lands, not reserved for public uses, is hereby granted.”

The above referenced Section 8 of the 1866 Mining Law was redesignated as
Section 2477 of the Revised Statutes 1878. (43 U.S.C. 932)
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L Introduction

The following is a compilation of notes relating to highway rights of way in Alaska. It is not to
be construed as a comprehensive or complete statement and analysis of the legislation and legal
issues upon which these rights of way are based.

The discussion in this paper is primarily limited to those highway rights of way established by
State ot Federal legislation and under the jurisdiction of the predecessors of the Department of
Transportation and Public Facilities. Rights of way created by condemnation, conveyance,
prescription, dedication, permitting by the State of Alaska and recent federal acts such as
ANCSA, ANILCA, FLPMA, are not covered.

The primary ‘intent of this presentation is to provide the land professional with an understanding
of the process by which many of the highway rights of way in Alaska were established as well as
some guidelines and sources of information which can be used to determine whether a particular
property is impacted by these rights of way.

Daniel W. Beardsley, SR/WA and Attorney at Law is acknowledged for providing portions of
the case law summaries and analyses as well as for "firing me up" to put this collection of right
of way information to print.

IL History

. The Department of Transportation and Public Facilities is the primary maﬁagement authority for
highways in Alaska. Therefore, it is appropriate to review the history of the agency for whose
benefit many of the rights of way to be discussed were established.

Prior to the establishment of the Alaska Road Commission, there were several pieces of Federal
legislation dating back to 1900 relating to the appropriation of funds for the War Department to
construct military roads in Alaska. The Act of April 27, 1904 (P.L. 188 - 33 Stat, 391) was of
particular interest in that it provided for mandatory service of the male population in the
construction and maintenance of public roads. Specifically, it required that "all male persons
between eighteen and fifty years of age who have resided thirty days in the district of Alaska,
who are capable for performing labor on roads or trails...to perform two days' work of eight
hours each in locating, constructing, or repairing public roads or trails...or furnish a
substitute,...or pay the sum of four dollars per day for two days' labor."
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The roots of what is now the Department of Transportation and Public Facilities began with the
Act of January 27, 1905 (P.L. 26 - 33 Stat. 391) which established the Alaska Road Commission
undet the direction of the Secretary of War. "The said board (of road commissioners) shall have
the power, and it shall be their duty, upon their own motion or upon petition, to locate, lay out,
construct, and maintain wagon roads and pack trails from any point on the navigable waters of
said district to any town, mining or other industrial camp or settlement, or between any such
towns, camps, or settlements therein."

In 1917 the Territorial legislature created a territorial Board of Road Commissioners and
appropriated funds for road construction. On May 3, 1917 (Ch. 36, SLA. 1917 Section 13) the
legislature also addressed rights of way..."The Divisional Commission shall classify all public
Territorial roads and trails in the divisions as wagon roads, sled road, or trails...The lawful width

of right of way of all roads or: trai!s shall be sixty feet (60).

Pursuant to the Act of June 30, 1932 (P.L. 218 - 47 Stat. 446)(48 USC 321a), Congtess.
transferred administration over the roads and trails in Alaska to the Secretary of the Interior and
authorized the construction of roads and highways over the vacant and unapproptiated public
lands under the jurisdiction of the Department of the Interior. This statute did not specify the
width of the rights-of-way which may be established.

The Secretary of the Interior's jurisdiction over the Alaskan road system ended on June 29, 1956
when Congress enacted section 107(b) of the Federal-Aid Highway Act of 1956 (70 Stat. 374),
which transferred the administration of the Alaskan Roads to the Secretary of Commerce. The
Commerce department operated the system as the Bureau of Public Roads.

On April 1, 1957 the Territory of Alaska enacted the Alaska Highway & Public Works Act of
1957 in order to create a Highway Division to carry out a planning, construction, and
maintenance program,

The transfer of the Department of Intetiot's jurisdiction to the Department of Commetce was
reiterated on August 27, 1958, when Congress revised, codified, and reenacted the laws relating
to highways as Title 23 of the U. S. Code. (P.L. 85-767, Sect. 119 - 72 Stat. 898).

The Alaska Omnibus Act, enacted on June 25, 1959 (P.L. 86-70 - 73 Stat. 141), directed the
Secretary of Commerce to convey to the State of Alaska all lands or interests in lands "owned,
held, administered by, or used by the Secretary in connection with the activities of the Bureau of
Public Roads in Alaska." On June 30, 1959, pursuant to section 21(a) of the Alaska Omnibus
Act, the Secretary of Commerce issued a quitclaim deed to the State of Alaska in which all
rights, title and interest in the real properties owned and administered by the Department of
Commetce in connection with the activities of the Bureau of Public Roads were conveyed to the
State of Alaska. Although not all of the conveyed rights of way were considered "constructed",
the system mileage of the rights of way included 2,200 miles classified as "primary" system
routes, 2,208 miles of "secondary class A" routes, and 990 miles of "secondary class B" routes
for a total of 5,399 miles of rights of way,
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vacation should follow similar guidelines as that for a section line easement. The proposed
rewrite to 11 AAC 53, DNR's surveying regulations is purported to deal with the issue of
vacation of RS 2477 trails as well as section line easements.

RS 2477 was repealed by Title VII of the Federal Land Policy and Management Act on October
21, 1976. However, the application of the RS 2477 grant was effectively eliminated by a seties

of public land orders which eventually withdrew all federal public lands in Alaska. (See section

NI b. RS 2477 - Section Line Easements - discussion on lands not reserved for public uses.)

Surveyors with an interest in the RS 2477 issue are advised to recognize that the State and
Federal positions differ significantly and are currently in a state of flux. Check with BLM and
DNR for the latest information regarding the RS 2477 issue.

b. Section Line Easements

The offer of a right of way for highways across unreserved, unappropriated Federal lands
provided in the aforementioned Mining Law of 1866 is also the basis for Section line rights of
way. The position of Federal agencies suggests that section line easements cannot exist on
Federal lands as the construction requirement of the RS 2477 grant was not fulfilled. The State
position on section line easements is outlined in the 1969 Opinions of the Attorney General No.
7 dated December 18, 1969 entitled Section Line Dedications for Construction of Highways.

The acceptance of the offer became effective on April 6, 1923, when the Tetritorial legislature
passed Chapter 19 SLA 1923 which provided that "A tract of 4 rods wide between each section
of land in the Territory of Alaska is hereby dedicated for use as public highways..."

The section line easement law remained/in effect until January 18, 1949. On this date the
legislature accepted the compilation of Alaska law which also repealed all laws not included. By
failing to include the 1923 acceptance, the section line easement law was therefore repealed.

On March 26, 1951, the legislature enacted Ch. 123 SLA 1951 which stated that "A tract 100
feet wide between each section of land owned by the Territory of Alaska or acquired from the
Territory, is hereby dedicated for use as public highways..." The 1953 law was amended on
March 21, 1953 by Ch. 35 SLA 1953, to include "a tract 4 rods wide between all other sections
in the Territory..." (See Alaska Statute AS 19.10.010 Dedication of land for public highways.)

For a section line easement to become effective, the section line must be surveyed under the-
normal rectangular system. On large areas such as State or Native selections, only the exterior
boundaries are surveyed, therefore no section line easements could attach to interior section lines
unless further subdivisional surveys were carried out. The 1969 Opinion of the Attorney General
regarding section line easements states that an eassment can attach to a protracted survey, if the
survey has been approved and the effective date has been published in the Federal Register. The
location of the easement is however subject to subsequent conformation with the official public
land survey and therefore cannot be used until such a survey is completed.

ASPLS Standards of Practice Manual e Ch3 Guidelines - rev. 1/13/94
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Land surveyed by special survey or mineral survey are not affected by section line easements
since such surveys ate not a part of the rectangular net. However, the location of a special or
mineral survey which conflicts with a previously established section line easement cannot serve
to vacate the easement.

Acceptance of the RS 2477 offer can only operate upon "public lands, not reserved for public
uses”, Therefore, if prior to the date of acceptance there has been a withdrawal or reservation by
the Federal government, or a valid homestead or mineral entry, then the particular tract is not
subject to the section line dedication. The offer of the RS 2477 grant was still available until its
repeal by Title VII of the Federal Land Policy and Management Act (90 Stat. 2793) on October
21, 1976, However, prior to the repeal, the application of new section line easements was
effectively eliminated by a series of public land orders withdrawing Federal lands in Alaska. -
Public Land Order 4582 of January 17, 1969 withdrew all public lands in Alaska not already
reserved from all forms of appropriation and disposition under the public land laws. PLO 4582
was continued in force until passage of the Alaska Native Claims Settlement Act on December
18, 1971, While repealing PLO 4582, ANCSA also withdrew vast amounts of land for native
selections, parks, forests and refuges. A series of PLO's withdrew additional acréage between
1971 and 1972, PLO 5418 dated March 25, 1974 withdrew all remaining unreserved Federal
lands in Alaska. Therefore it is noted that as of March 25, 1974, there could be no new section
line easements applied to surveyed Federal lands.

The Alaska Supreme Court has decided that a utility may construct a powerline on an unused
section line easement reserved for highway purposes under AS 19.10.010 Use of rights-of-way
for utilities. Alaska Administrative Code 17 AAC 15.031 Application for Utility Permit on

_ Section Line Rights-of-way provides for permitting by the Départment of Transportation.

The process for vacating a section line easement is provided in the DNR Administrative Code 11
AAC 53. A section line vacation requires approval from the Depattments of Transportation and
Natural Resources and the approval of a platting authority, if one exists in the area of the
proposed vacation. '
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Chs. 18, 14} LAWS O xT.A8Ka, 1952 27

CHAPTER 18

AN ACT
[S. B. 57}

To amend Section Eight Humdred Bighty Four (884) of the Com-
piled Laws of Alaska 1933, relative to proof of service of
summons or of depousit thersof in {he Post Office.

Re it enacted by the Lepisiature of the Territory of Alaska:

Section 1. That Seciion 884 of the Compiled Laws
of Alaska 1918 be and the same hereby is amended to
read as follows:

“Section 881. Proof of the scrvice of fhe summons , . o0 corvice
or of the deposit theresf in the post office, shall be as of summons,
follows: :

“First. If the ser.iie or depovit in the post office
be by the marshal or hix deputy, the certificate of such
officer; or,

“Second. If by any other person, his affidavit there-
of; or, .

“Third, In case of psblication, the affidavit of the
publisher of the newspaper, the manager, the foreman,
or the principal clerk showing the same; orn,

“Fourth. The written admission of the defendant in
case of service otherwise than by publication; the certi-
ficate, affidavit, or admission musi state the time and
place of service; and in ease ot depusit in the post
office, the time and place therecf”

Approved April 4, 1923,

CHAFPTER i3,
AN ACT
{8. B. 8)
To dedicate for highway purposes a ooy Four rods wide along
each section line,
Be it enncted by the Tegislaturs of the Ferritory of Alaska:
Section 1. A tract of four rods wide between each
section of land in the Territory of Alaska is hereby



28 LAWS OF ALASKS, 1823 {Chs. 20, 21

on section Thees dedicated for use as public highways, the section line

fiheated fof  heing the center of said highway, But if such highway

burposes. shall be vacated by any competent authority the title
to the respective strips shall inure to the owner of
the tract of which it formed a part by the original
survey.

Approved April 6, 1923,

CHAPTER 20.

AN ACT
(S. B. 17]

To repeal Section 500 Compiled Laws of Alaska, requiring hus-
band to join with wife in conveying the wile's property,

Be it enacted by the Legislature of the Terrifory of Alaska:

Stea °0 Com-  Section 500 of the Compiled Laws of Alaska is hereby

Repealed, repealed. .

Approved April 6, 1923,

CHAPTER 21.

AN ACT
{8, B. 23]

To amend Section 1112 of tbhe Cmﬁpiled Laws of Alaska provid-
ing for the adjournment of sales of property on execution,

Be it enacted by the Legislature of the Territory of Alaska:

Section 1. That Seetion 1112 of the Compiled Laws
of Alaska is hereby amended so as to read as follows:

Pustponement “If, at the time appointed for the sale, the marshal

e oL ron- chould deem it for the advantage of all concerned to

for advanirstal postpone the sale for want of purchasers, or other

Sernea™™ . sufficient cause, he may postpone the sale not exceeding

one week next after the day appoinied, and so from
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" Washington, Tuesday, April 28, 1942

The President

FXECUTIVE ORDER 5145

RESErvING Poprxo Yunos For 25 Uss off
yut ATASRA RoAp CozmnsioN @y CoN~

< NETON ‘Wi ThHE CONSTRUCKION, OP~

EAAYON AND MAINTENANCE OF THE
PALSSER~RICEARNSON HICHWAY

ALABEA

tue of the authorify vested in me
asBPyresldenim 101‘1):; the United States, 16 is
wa2

_ordered as 3

Seoxron 1, Exeotbive Oxdexs No, 2818
of February 16, 1618, No. 6602 of Marah,
18, 1981, No. 9036 of Jauuary 21, 19457
No. 9085 of Maroh 4, 19422 withdrawing
cextain Tauds for townslte purpose, ex-
amtnation and elassification, supply hase
and repalr shop stte, administrative and
five patrol station slie, and other pur-
poses, are hereby modified to the extont
necessary to permit the reservation de-
soylbied in Sestion 2 of this oxder.

Srorton 2. Subject to all vald existing
rights, thers 3s hereby reserved for the
use of the Alaska Rond Commission, in
copneotion with the construotion, op-
eration and malntenruce of the Palmer~
Richordson Highway, s risht-of-voy 200
feat wide, 100 fest on each side of the
center Iing, be Jrom termingl
point. Station 1369-42.8, In the WAl
Seotion 86, 2. 20N, ®» 6 B, Seward Me-
yldinn, and extending easterly and north-
gagterly over surveyed and unsurveyed
ands to its point of connection with the
Richardson Highway in the SE4 Section

.-, 18, % 4 N, R, 1 'W,, Coppex River e~

ridian, Alaske, o distunce of approxi-
mately 145 miles, s shown on the map,
dated Maxch 14, 1042, Wo, 1877260, on file
4n the General Yand Offce. -

ot FrANEL D ROOSEVELR
Tre Warrs HOUSE,
April 23, 1842,

42-9867; Blled ApeDl 04, 104%;"

. *R. Dao,
© R p.aal

“Buvepn of the Budget and the Attorney

—
37 FRa 467
A7 PR, 148,

(4

EXECUTIVE ORDER 0148

AUTHORIZING TEE SEcoerny oF zan It
TERIOR TO WITHDRAYY AUD Reseave Pon«
e Laws

L *
By virtue of the authprlty vested In

me by the ack of June 25, 1010, c. 481,
86 Stabt, 847, and oz Preslident of the
United States, I herehy authotlze the
Seatetary of the Intexlor to all
orders withdrawing or xeservips public
lands of the Unifed States, and all oxders
teyoking or modifying such ordexss Fro-
vided, that ol such ovders shall have
the prior approvel of tha Ditcotox of the

Genévol, o3 now xequired with respeob
to proposed Exeoutive Orders by Exeou-
tive Oxder No. 7208 of Fabruary 18, 1838,

shall be submitted to the Divlsion
of the Federal Reglater for and
publication: Provided, jurther, that no
such order which affects Jands uhdor the
administrative jurisdliction of any execit-
tiva dspariment or agenocy of the Gov-
ernment, othey than the Departmenk of
the Yntetox, shall be slmmed by the Bee»
rotary of the Yatexlor without the priox
conourrence of the hend of the depart-
ment or ngency concerned,

. Frucosan D RODSDVEN?
TeE Warrn HOUSE,
Aprfl 24, 1042,

[¥ B. Doo, 429089 Flled, Aprll 25, 104
11104 . ) ¢

Ridles, Regulations, Orders

TITLE 'l—-AGIjIGUIIMRB
Chapter XS—Agrlcultural Morketin
o Adm%ishaﬁon o
[O-47-13
Paee 047--ATw 107 TAE FAry, Riven, Mas-
BACHUSERZS, AARKRTITNG AREA
AWENDMERT O, 1 %0 IHE ONDER, AS
AMENDED, NEQULATING THE RANDLIIG OF
ZOLE T THE PALY KIVER, MASSACHUSLITS,
JARKETING AREA3 -
The Secrstary of Agrloulture of the
Unlted States of Ametlen, pixsuank to

CONTENTS
THE FRESIDENT

EXeg0TIVE ORUENS:

. Alncke, Jand reservation jn con-
necHon with Folmer-Rich-
ardson hightyay. - ve——en=

Beorelaxy of Interior authorized

- to withdraw and xeserve

yublle Jands..

REGULATIONS

AQIICmATNAL MARKSTING ADMINIS-
KRATIONS
Fall Biver, Mass,, milkc market-
ing reguladions, amend~
ments
Brxgeamous CoAt Dxyisiox:
Minimum price schedules, rellef
orders, ete.: '
District 8 :
Disteich 16....

BUNzAY 0P RECIARATION:
Eroject, Wash,, annusl
CHARTEES e e

ot ass

Yakima
water
Cwvan, Axeoyavrrcs EBoinns
Aldtitude xecording device, instel~
Iation date postponed .-
Coist Guanp:
Seamen, altolment Bmitation
CoMuopry EXcHANGE COMMISSION:
Rules of praciice amended.—..
FeoruAt Trans COMAISSION:,

Ceese and desist orders:
Freeman's Produots. cwae—m~
Tatghney, Dr. A, M, ef el

GnazIrg Senvics:
Mong;?, grazing districts modi-

1% CONTMEROE COMPISSION
Bleam xeads, uniform. system of
ateounts ot
OyrIcE 05 FAICE ADAIRUISTRATIONS
Automobile raioning xezole~
Hong amendednam e
Price schedules, regulations,
amendments:
Expoxts.
Yron and steel sorap.
Sugar,
Wool:
Raw and processed waste

materinls e
Wool and wodl tops and

£ JOR—

o

10 FR, 0160, 500 aleo Depacbmont 4f Agxl~
gulime, Agrieulturet Marketing Admlnms:a-
tion, infrd,

{Continued on xext page}
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Federat Register Data

Published: 8/16/49
No. : 157

[Public Land Order 601}
ALASEA

RESERVING PUBLIC LANDS FOR HICRWAY
FURPOSES

By virtue of the nuthority vested in the
President and pursuant o Executive
Order No. 9337 of Apwit 28, 1943, it is
ardered as follows:

Executive Order No. 9145 of Aprit 23,
1942, reserving public Jands. for the use
of the Alaska Rond Commission in con-
nection with the construction, operation,
snd maintenanve of the Paimer-Rich-
ordson Highway {now Xnown as the
Glenn Highwayj, s hereby revoked,

Public Land Order No. 386 of July 31,
1347, is herehy revoked so far as it rejates
to the withdraws). for highway p!
of the following-described lands:

15} A strip of land €00 fest wide, 300
feet on each side of the center fine of
tha Alaske Hichway (formerly the Cana~

* dian Alagkan Military Highway) ax cone
strueted from the Alaska-Yukon Terris
tory boundary {0 its junction with the
R!eh:rdaon Highway nesr Eig Daita,
Alaskn, .

th! A stiip of land 800 feet wide, 300
feet On each side of the cenicer iine of the
Gukana-Elana-Tok Rosd a3 construoted
{rom Tok Junction at about Mile 1310 on
the Alaska Highway to the junction with
“l" Rlehlr(kou n Highway near Gilikaus,
Alnska.

Subject to vaild existing rizhts and to,
existing surveys and withdrawals for
otisor than highway.purposas. the public
Jands in Alaska lying within 300 feet on
each side of the center line of the Alasks
Highway, 150 feet on ench side of the
center lireof all ather through roeds, 100

fisp gn each slde of the center line of:
a1 feetder ronds, and 50 feet on each side
of the center iine of ail local roads, n
aceordence with the following classifiea~
ticns. are hereby vmhl__#.r‘nﬁwn_tm_w
forms of apprapristion under the publie-
fand Jaws, including the nuitng and min-~
ernl-lensiny Jaws, and reserved for high-
way purposes:

Tesvor Rowss
Alasks Hrohwsy, Richerdson Highway,
g;m Highwas, Hainga Highwey. Tok Cut-
3 .

Stosss Highway, Blllott Highway, McRinley
Porkt Road, AnchompperPotterdudiat Roas,
Xdgerton Cut-CY, Tok yagyie.Roed. Ruby.
LoogePoarmin Road, Nome-Beiemcn Rost,
KaRx3 Jake-Homer Road. Faitinnks-Collige
Poad, Anchorhve-Lake &peaned foad, Circls
Hot Springs Roxal

Volume: 14
Page: 5043 & 5049

All rosds not eiazsified shove ay Through
Eouds or Peetder Roads, established oF main

tatned under the jurisdiction of the Secrstary
0f the Interins.

With respect to the lexds ralemsed by
the revocations made by this order and
not rewitharawm by it, thiz order shall

become effective st 10:00 a. m. on the .

35th day after the date hereof. At that
time, such released lands, all of whirh
are unsurveyed, ahull, subject to valld
existing rights, be opened to settiement
umder the homestead Jsws and the home.
site nct of May 26, 1034, 48 Stat. 803 48
U. S. . 461), only, and to that fort of
apprapriation only by qualified veterans
of World War II gnd other qualified pay-
sons entitied to hreferente under the act
of September 29, 1944, 59 Stat, 747, as
amended (43 U, S, C, 270-284). Come
menemg ’t 10200 a. m. on the 126th dyy
after the date of this order, any of such
I=nds not settled upon by veterans shall
] éubnct t0 settiemient and other

priste laws and reguiations.
‘ Oscar L. CHARMMAN,
Under Secretary of the Iaterior,
Avcusr 10, 1949,

IP. R, Doc. 40-8542; Pited. Aug, 16, 1940¢
8:46 &, m.}
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ALASKA

NOTICE FOR FILING OBJECTYIONS TO ORDER
REXERVING 1URLIC LANDS FOR MICHWAY
PURPOSES *

For a period of 88 days from the duate
af publication of Lhe above entitied order,
persons having cause to obfect Lo the
tepms thercol may presont Lheir ablec-
tons to the Seeretavy of the Interior, -
Such objections should bo in writing,
should Le nddressed ¢o the Secrotary of
the Interlor, and shautld be filed in du-
piicate in the Dopartment of the Interior,
Whashington 2§, D, C. In case ahy obe
Jection §s flled and the nature of the
apposition fs sueh as to warrant it, a pub-
lic heaving will be held ab a convenlent
time and place, which will be announced,
where cpponents to the order may state
their views and where (ho propotients of
thie order can cxplain JLs burpose, Intent,
and oxtent. Showld any objection be
filed, whether ot not & herring 1s held,
holice of the determination by the Seerq.
tary as to whether the ovder should be
reseinded, modified or Jot stand wil bHe
flven to al inlerested parties of record
ang the gencrat public, -

Qscan L. Citaraean,
Undor Sceretery of the -Inferior.

AvgusT 10, 1949,

IF. R, Dac. 40-0641: Filed. Aug, 15, 1940:
3:48 . m.

Pulo lished 3)%/4.4
Vol. 14 No. /187
5069
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[Public Laxd Oraer 187}
ALAR®A

AMDIOMENT OF PUBLIC LAND OADER XO. 801
OF AUGUST 10, 1049, RESEAVING POUBLIC
LANDS FOR MIGHWAY PURFONES

By virtue of the authorty vested in
the Fresitent ann pursuan: to Execuuve
Order 9337 of April 24, 1943, It Is ordered
us follows:

The sixth paraeraph of Public Land
Order No, 601 of Aunrust 10, 1949, veserva
ine public lands for hirhway PUrposes,
cemmencing with the words “Subject to
valid existing vichts”, is hereby amended
to read as follows:

Subject to valld existing richts and to
existing suirveys and withdvawals for
other than hizhway purposes, tite public
lands in Alaska lying within 200 foet on
cach side of the center line of the Alaska
Highway and within 150 fect on each
side of the conter line of the Richardson
Hizhway, Glenn Kighway, Haines High-
way, ihe Seward-Anchorage Highway
(exclusive of that part thereof within
the boundaries of the Chugach Natienal
Forest), the Anchorage-Lake Spenard
Highway, and the Falirbanks-College

Highway are herchy withdrawn fram oil -

farms of approprintion under the public.
land laws, including the mining and
mineral-leasinz laws, and veserved for
hizhway purposes.

Eascments havine boen estaolished on
the lands released by this order, such
kands are not cpen to apprivt..tion une
der the public-land Inws excopt as o pars
of a Jeral subdivision, if surveyed. or an
ndjacent area, if unsurveyed, and subjsct
to the periinent easement,

OSsCar L., CAPMAN, .
Sceretary of the Interior.

Qcronen 16, 1951,

[F R. Dac. 51-12074: Filed, Oct. 15, 1951
9:02 a. .|
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Offica of the Secretary
{Order 2685
Riou1s-0F-WAY FOR HIGHWATS It ALASKA

OcToBeR 16, 1951,

secrror 1. Purpose.  a) The purpose
of this order is ta (1) fix the width of all
publle highways {n Alaske established
or maintained under the jurisdiction of
the Sccretary of the Interior and (2)
praseribe & uniform procedurs for the
estabitshient of rights-of-way or ease~
ments over or across the public lands for
such highways, Authority for these ac
tions Is contained In scetion 2 of the act
of June 30, 1932 (47 Stat. 446, 48 U. S, C,
321n),

Sze. 2. Width of public highways,
- {a) The width of the public highways
tn Alaska shall be rs follows:

(1) Por thyough roads: The Alaska
Highway shall extend 300 {eet on each
side of the center line thercof., Tha
Richardson Highway, Glenn Highway,
Hafnes Hichway, Seward-Anchorage
Highway, Janchorage-Lake Speaard
Highway and Falrbanks-College Highe
way shall extend 150 feet on ench side of
the center Jine thereof.

(2) For feeder roads: Abbert Rond
(Kodiak Xsland), Edgerton Cutoff, Elifatt .
Hirhway, Seward Peninsula Tram road,
Steese Bighway, Sterling Highway, Tay-
Jor Highway, Northway Junction to Alr.
poit Rond, Palmer to Matxntska to Wa-
stila Junetion Road, Palmer to Finger
Lake to Wasiila Road, Glenn Highway
Junetion to Fishhook Junction to Wasilla
to Knik Road, Slang to Nnbasia, Road,
XKenal Junction to Kennl Rond, Univer.
sity to Ester Road, Central to Circle Hot
Sprines to Portage Creek: Rond, Manley
Hot Springs to Eureka Road. North Park
Boundary to Kantishna Road, Paxson to
McKinley Park Road. Sterling Landing
to Ophir Road, Iditarod to Fiat Rond,
Dillingham to Wood River Road, Ruby
to Long to Poorman Road. Nome
{0 Council Road and Nomie to Bessie
Rond shall each extend 100 feet on cach
side of the center line thereof,

(3> For Joesl roads: AR public roads
not classified as through roands or feeder
ronds shall extend $0 fest on each sids
of the center line thereof,

Sec. 3. Esiablishment of rights-of-way
or easements. (a) A reservation for
highway purposes covering the Jands em-
braced in the through rosds mentioned
in section 2 of this order was made by
Publie Land Order No, 601 of August 10,
1949, 25 amended by Public Lond Order
No. 157 of October 186, 1951, That order
operates as a compilete segregation of the
land from all forms of appropristion
under the public-land laws, ineluding the
mining and the mineral leasing laws,

(b A right-of-way or easement foy
highway purposes covering the lands
embraced in the feeder roads and the
Jocal ronds equal in extent to the width
of such roads as established in section 2
of this oxder, is hersby established for
§ucg=roads over and across the public

ands,

{c) The reservation mentioned in
pavagraph (a) and the rights-of-way or
easements mentioned in paragraph (b)
will attach as to alt g}g_gz__cgmme_tm
involving public roads in Alaska when
the survey stakes have been set on the
ground and notices have been posted at
appropriate points along the route of the

new construction specifying the type and
width of the roads.

Sre. 4. Road maps to be filed in proper
Land Office. Maps of all publie ronds in
Alaskn heretofore or hereafter cone
structed showing the locatlon of the
roads, together with appropriste plans
and specifications, will be filed by the
Alaska Road Commission in the propor
Land Office ai, the earilest pussible date
for the Information of the public.

Osear L. CHAPMAY,
Seeretary of the Inlerior,
[F\ R. Doc. 61-12680: Filed, Oct, 15, 1851
A 8:46 n. )
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[Order 2665, Amdt. 1)
ALASKA
RIGHTS-OF-WAY FOR HIGHWAYS

The right-of-way or essement for
highway purposes covering the lands
embraced in jooal roads established over
the public lands in Alaska by section 2
(a) {3) and section 3 (1) of Order No,
2665 of October 16, 1951 (16 F, R. 10752),
is hereby reduced, 5o far as it affects the
Otis Lake Rond, to 30 feet on ench side
of the center line thereof over the fol-
Jowing~described lands only:

SEWARD MIRIOIAN

T. 13 N.. R.3 W.,
Beq, 21, B1LSWHY and SWRSWE.

Oscan L. CHAPMAN,
Secretary of the Interior.

Jury 17, 1952,

[F. R. Dos, E2-80%1: Filed, July 23, 1052
. 8347 & 1
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Office of the Secretory
. [Oraer 2565, Amdt. 21
AUASEA
RICRTE-OF-~WAY.FOR HIGRWAYS

SerrEMEER 15, 1956,
1, Section 2 {as (1} is amended by
adding ‘to the lst of public highways
designated as through roads. the Fair-
panks-international Awport Road, the
Anshorage-Fourth Avenue-Post Road,

Jthe Anchorage Intemnational Alrpord

Road, the Copper River Highway, the
Fairbanks-Nensna Highway. the Renail
Highway, the Sterline Highway. the
¥enal Spur from Mile ¢ to Mfle 14, the
Paimer-Wasiiia-Willow Road, and the
Bteese Highway from Mile 0 to Fox Junc-
tion; by re-designaung the Anchorage-
Lake Bpenard Highway es the Anchor-
age-Spznard Highway, snd by deleting
the Fairbanks«College Highway.

2. Section 2 (8) 21 15 amended by
deleting from the list of feeder rosds
the Stering Highway, the University
Ester Road, the 1 Junctton to Xenat
Rond, the Palmer to Finger Lake to
Wasllla Road, the Paxsan to McKinley
Park Hoad, Bnd the Steese Highway,
from Mile 0 to Fox Junetion, and by add-
ing the Kenat Bpur from Mile 14 1o Mile
31, the Nome-Kougarok Rosd, and the
Nome-Teller Rond.

FRED A. SEATON,
Secretary of e Intersor.
I R, Doe. 567583 Filed, Sept. 20, 1968;
846 1. m,!
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(Publis Land Cxder 18321

aanput

ALISEA
SEVORING PURLIC TAYD ORDER No. 601 OF
ATGUAT 10, 1548, WHICK RESERVED PUALIC
LANDS YOR HICRWAY PURPOSES, AND PAR=
TIALLY RXVOKING PUNLIC LAND GEDIR NO.

388 OF JULY 31, 197

virtue of the authority vested In
thfg'mldens and pursuant-to Executive
Order No. 10358 of May 26, 1552, and
the act of August 1, 1958 (70 Stat, 838)
1t is ordered as Sollows:
- 1, Public Land Ogder No. 801 of
Auguzt 10, 1040, s modified by Public
Land Order No. 767.0¢ Octobher ':gé to‘;'&:
RSBV hizhway purposes
e hatga‘!{\wmm gi:t within 300 feet

Alaskn .and within 150 feet on
sach ¢ the center line of the Rich-
by way, Qlenn Highway, Heines

hway,
_nglgm. {3 hersby revoked,

2. Puklic Land Order No. 388 of July
31, 1047, 50 far 58 it withdrew the follow-
ing-descrined lands, identified ax items
(a) snd.(b) in aaid order, undex the jur.
1sdietion of the Becietary of War for
Tight-of-way purposes for a telephone
Jnp and on ofl pipeling with appurte«
vianots, is hereby revolred: o

+& atrip of Jand 85 Jeet wide, 25 fest on
OI&)S?R: ap. mwmhug:‘t:o lo:‘u‘ud and
t?ngn the Amaka-Tikon Tersitory
botindary to tha junction of tho Alaka
Righway with e Richazdson Highway noar

B swip of land R0 fect wide, 10 feot
onnhh:&dtunpxpmmumumam

¥
with the Richardson Highway nesr
B8 Do, Ak +

line of the highweys men=~
&w:rmnhmw catatlishied,

Volume: 23
Page: 2376 - 2378

<. &n canement for telephions Mne pure
Posey in, over, and aecrosy tha landy dee
scribedsin payngrarh 2 (o) of this ovder,
extanding 28 fiet on cach &ide of the
telephone line referred to in that parae
£raph, and an casornent for pipeline pure
ports, in, under, over, ant acrosy the
{onds Geserfoed in paragraph 2 () of
his order, extending 10 feet on anch slde
of the pipdling referred o in thut paras
sroph, sre heroby established, together
with the rizht of Ingress and epress to all
sections of the above easements on and
acyoss the lands hereby’ relensed from
withdrawal.

5. The casements eotablished under
paragraphs 3 and 4 of this arder shall

veyed public lands deseribed in poara-
graphs 1 and 2 of thiy order for the
speoified distanice on each side of the
centeriine of the highways, telsphone
lne and pipeline, as those center lnes
are definitely located as of the date of
this order.

8. The lands within the easements

. ghhbﬂahcd by paragraphs 3 and 4 of

order shall not be ocoupied or used
for other than the highways, telegraph
line and pipeline referred to in para-
graphs 1 and 2 of this order except with
the permission of the Secretary of the
Interior or his delegate as provided by
section $ of the sot of August 1, 1056
{70 Stat, 898), provided: that it the lands
crossed by such easements sre under the
jurisdietion of s Federal depariment or
agency, other than ths Department of
the Interior, or of & ‘Territory, State, or
other Gavernment subdivizion or agenay,
such permission may be granted only
with the consent of sush department,
pgency, or other governmnental unit,

16
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9. The lands released from withdrawal
by patagraphs 1 and 2 of this order,
which, at the dute of this order, adjoin
lands in private ownership, shall be of«
fered for snle at not less than theiy ap-
prassed vialue, s defermined by the au-
thorized officer of the Bureau of Land
Management, and pursusnt to gestion 2
of the act of August 1, 1958, supra.
Owners ol such private Jands shall have
a preference right to purchase at the ap=
pralaett value so mueh of the relensed
lands adloining thelr private property
as the suthorized officer of the Bureau of

prefarence right to purchase released
lands rdjoining their property, only up
to the centesline of the highways located
thersin, Preference xight claimantsmay *
make application for purghnse.-of re-
leased Jands at any time after the date
of this order by giving notice to the ap-~
proprinte Jand ofMes of the Bureau of
Land Management, Lands described in
%ﬂw‘mﬂﬁmﬁ lm: L"‘.ﬁ:? 3
o8
public anction at not leat than their ap='
Taised omcer

thelr

Uresaca t0 {Reir 143t adiress of ecord i

the offite in, the Territery in which thelr

Huth ‘notias il stes the pesierence
i gla

Siatment at leaat 60 dave in which to
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8. Tha lainds reloazed from withdrawal
by paragraphs.1 and 2 of this order,
whith at tiie date of this order, adioln
Iands In valid unperfected cntries. locas
tions, or seitlement claims, shall be sub=
ject to incluston in such entries, locations
angd clalms, notwithstanding any statu-
tory Mmitations  upon the area which
may be included therein, For the pur-
Poses of this parsgraph entries, Jocae
tiony, and clsims include, but are not
Hmited to, certificates of purchase under

the Alnska Public Sale Act (63 Stat; 6793

48 U, 8. ., 354a~-8) nd leases with op«
tion to under the Small Tract
Aot (52 Stnt, 609; 43 U, S, C. 682a) as
antended, Holders of such entries, Joca~
tions, and claimsz to the lands, I they
have not gone to patent, shall have o
preference right to amend them to In.
clude so much of the released lands ad-
Joining their pronerty as the authorized
officer deeins equitable, provided, that
gsuch holders of property ade

jolning the lands dencribed In patagraph
1 of this order will have the right to in-
olude relensed ands adjoining sueh prop-
erty only up to the, centerline of the
highways located thersin, Allawances
of such mdmentst wlgxl‘» eondéuonal
the payment of such feex and com-
%m 84t many be provided for in the
regulztions such #ntries, locaw
tions, and claims together with the pay-
ment of aty purchase price mnd cost of
survey of the Jand which may be estab-
Tished by the Jaw or regulations govern-
fng such entries, locations and olaims, or
which may he consistent with the terms
of the sale under which the adioining
Iand is held, Preference right claime-
ants may wake application to amend
thelr entries, locations, and clalms at any
time atter the date of this order by give
ing notice to the appropiate land omee
of the Burean of Land Mahagement,
Yands desaribed in this paragraph, not
claimed by and awarded to preference
clalmants, may be sold at public ":‘lx::lgx;

rence clalyzanta are

thete privitepe to exercise thelr prefers
ence rights by & notice addressed to thelr
Inst address of Tecord in the appropriate
land office, or It tha land is patented, in
the-‘Territory in whith title to thelr pri=
wabe Jard i yecorded. Buch notice ahall

prafecenve vights i they fail to make any
required payments ‘within the time pe«
riod spucified by the authoriued ofiiver
of the Burean of Land Mauagement,
which timb period shall not be less than

Volume: 23
Page: 2376 - 2378

9, (%) Any tract relensed by Parograph
1 o & of this oxder from the withdrawals
made by Mublic Land Orders Nos. 601,
a3 modified, ang 338, which remains un-
sold after being offered for sale under
Paragranh 7 or 8 of this arder, shall re«
main open to offers to purchass under
Seotion: 3 of the nct of August 1, 18956,
supra, &t the appraised value, byt it shall
be within the discretion of the Secretary
of the Interloy or his delegate os to
whether such an affer shall be accepted.
+ b)) Anytract reloased by Paragraph 1
or 2 of this ovder from the withdrawals
raade by Publls Land Orders Nos, 601, as
modified, and 385, which on the date
hereof dozs not adjoin privately-owned
land or land covered by an unpatented
claim or entry, is hereby opened, subjeet
to the provisions of Paragraph 6 hereof,
it the trast is not otherwise withdrawn,
to settiemient claim, mpplication, selec-
tloh or locxtion under any applicuble
public land law. Such & tract shall not.
he & of a8 & trpct or unit separate
and distinct {xrom adicining public lands
ontaide of the aves, relensed by this order,
hut for disposal purposes, and without
losing its identity, i, 1t is alveady sur-
veyed, it shall be treated ny having
mergeit into the masa of sadfeining poblie
lands, subject, however, to the easement
£0 far a3 it applies to such Jands,

{c). Because 4.8 net of August 1, 1954
(70 Stut. 896; 48 W. S, . 420-4200) is an
act of speeial applisation, which avthor.
izes the Beoretary of the Interior to make

of lands inciuded in revocations
such a5 wade by this order, under such
laws ss may be specified by him, the
prefersnce-right provisionsof the Vet-
erans Preference Act of 1944 (58 Stai.,
47: 40 0, 5, C, 270-284) asamended, and
of the Alaske Mentnl Heslth Enabling
Act of July 28, 1958 (10 Stat. 703: 48

U. 8. C, 46-3b} will not apply to tins
order,

10. AN Qlsposals of lands included in.

the revocation made by this order, which
ore under the jurisdiction of n Federal
depaciment or agency other than the
Departaient oY the Interior may be made
only wita the consent of such depart.
ment or agency. All lands disposed of
under the provisions of this order shall
be subject to the easements established
by this order,
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11, The boundaries of al} withdrawsla
ang restarations which on the date of
this order adjoln the highwary easements
created by this order are hereby ex-
tended to the centeriine of the highway
easements whieh they adjoin.” Tha
vlgtharm:l“ mudte:: this peragraph shall

clude, Y Umited to the with-
orawals madu for Alr Navigation Site
No. T-of July 13, 1054, and by Public
Land Orders Xin, 388 of July 81, 1947, No.

€23 of Decendber 15, 1349, No. 808 of

" February 27, 1952, No. 575 of June 18,

1554, No, 1037 of December 16, 1954, No,

o B S, 10 2o
0. of June 28,

and No. 1181 of Juxin 29, 1955, 1955,

. m m-
Assistant Secretary of the Interior,
Arzr 7, 1958,

{*. B. Doc, 63-2680; ¥iled, Apr, 10, 3988;
Riba. )
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P

T WIS mmm -bha ""'m’wr haa harauﬂte pet his haod oud seal.
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ALASKA FEDERML-AD NUMBERING SYSTEM %w o

Fedoral=Ald Primory Route numbers have besn estobl lshnd ag
foliovwse

—— R
A

The primary system ostoblished conslets of ﬂxa
principol] highways, eithor exisding or schoduled
lor enrly sonroct sonstruchlon, atd o prajectod
fornp und bighway system through ‘the southenstorn
sectionh,

7. Projected edponsions of the syatem generally wild
be constructed and meinialined as secondory rosds .
untl| trattic volume dictwtes reclassification t« . .«
a Primory Route. .

3. Buglnnlng In the movibwest portlon of the State, N
south~north rovtes vere givon odd numbers and was'r-
rast routes were glven aven numbers,

Socondeyy, Syston

B
- The Secohdary Systom esinblished constsds of iwo clossiflastions
Idantitled o followas

class HAY « Pripciph! secondory rosds serving as moin
arterles and roquiring Improvements within
the forasesable tuture,

Glasa "8% « Secondary rovds of the type aoroelly con- .
structed and malntoined by sintes or couniles,

For anss in gangraphical locatlon ond essignment of sdécondary route
mumbers, %hg Stute has been divided iwto 9 2ones, identified on a werked |
flasiea map E. -

. Class YA" routes vwere mssigned 3~dight numbers,' the ¢irst dlgl-l'
{ndicoting the zone locatlon, 0dd numbers were assighed ‘to sou'fh-narfh
routes ‘end vven nunbsrs Jo wesi-esst rovies,

Clasg "B" rowtes were assigned 4~diglt numbers; the first diglt

) lnﬂl-:a'l‘lng the zone Jocation, South~north routes weré wvssigned odd

nuwbers; west-past rovtes asalgned even numbers, A zoro ms ‘the last
dight indicutes an isolated route not connected to sny principsl -system.

"ps .in the primary system, low numbers were assigned ‘fo the. s
southarn ond western aroas of wach zens, prograssmg ‘to thae higher, numbers

. in ‘the nerthern ahd aas-i'ern argas. TR S
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STATE ALASKA Avchorage Recording nm:m W
FEDERAL~AID PRIMARY BIGHIAY SYSTEM

AS APPROVEQ FEBAUARY 26, 1957
AND SUBSEQUENTLY AMEMDED : ,

(713 Roula

Numbar Daseription

til

21

31

37

42

16

From Kodtalt Noval Al Statlon throudh Kodidk to ihe Doast
Buord LORAN Stpiion.

From the port of Hamsr via Ninllehik, Soldotna and conpvrs o,
tending fo FAR Route 31, and o spur from Soldotna through g(("

ikennt to Wl Sdwood Stetion. . I,. T s .o Q '

M . PR + N
From the port of Sewerd via Moose Poss, Portage, Blrdwood and 6\‘) WV\' ‘
Anchorage tu €lmendort Alp Force Bose, With & spur 4o Anchol‘ago -

International Alrport, pe T - T e
. . . . . k.:"&

From FAP Route 42 ot Palmer $hrough Hasi| Ia,'-?m low and Talkeeina \5. Q! ,1,'3\-
, P ;

o FAP Route 52 ot Gomfwell with spurs to Talkeotns and Summbt - ZQ \‘)J\

Alrtlelids. :

Frowm the junctlon of FAP Routes 6) and 862 =t Falrbanks via
Ester mnd Nenana Yo FAP Rouie 52 at WoKinley Park Stetlon with
a spur to FAP Route 62; International Aliport spur, ’

» o

From FAR Route 31 Spur ot Anchorage |nfernntional Atrport via -
Spenard nnd Falmer to FAP Rovle 7I st Glennal ten. B '@1\6‘

From FAP Route 7] et Guliana Junction to FAP Rou-}'e 82 ot Tok
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& Sec. 19.10.010. Dedication of land for public highways.

A tract 100 feet wide between each section of land owned by the state, or acquired from the state,
and a tract four rods wide between all other sections in the state, is dedicated for use as public

- highways. The section line is the center of the dedicated right-of-way. If the highway is vacated,
title to the strip inures to the owner of the tract of which it formed a part by the original survey.

# Sec. 19.10.015. Establishment of highway widths.
(a) Ht is declared that all officially proposed and existing highways on public land not
reserved for public uses are 100 feet wide. This section does not apply to highways that are
specifically designated to be wider than 100 feet.

(b) Notwithstanding (a) of this section, a municipality may designate the width of a road that
is not a part of the state highway system if the municipality maintains the road.
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# Sec. 19.30.400. Identification and acceptance of rights-of-way.

(a) The state claims, occupies, and possesses each right-of-way granted under former 43
U.S.C. 932 that was accepted either by the state or the territory of Alaska or by public users. A
right-of-way acquired under former 43 U.S.C. 932 is available for use by the public under
regulations adopted by the Department of Natural Resources unless the right-of-way has been
transferred by the Department of Natural Resources to the Department of Transportation and
Public Facilities in which case the right-of-way is available for use by the public under
regulations adopted by the Department of Transportation and Public Facilities.

(b) The Department of Natural Resources shall conduct the necessary research to identify
rights-of-way that have been accepted by public users under former 43 U.S.C. 932 and that have
not been previously identified and shall annually report to the legislature by the first day of each
regular session of the legislature on rights-of-way that have been identified and that are not listed
in this section.

(c) The rights-of-way listed in (d) of this section have been accepted by public users and
have been identified to provide effective notice to the public of these rights-of-way. The failure
to include or identify a right-of-way under (d) of this section does not relinquish any right, title,
or interest the public has in a right-of-way,

(d) The following rights-of-way are identified by the name of the right-of-way and the
identification number the right-of-way has been assigned by the Department of Natural
Resources in the Historic Trails Database, known as the "RST" number, which contains
complete description of the right-of-way: '
RIGHT-OF-WAY NAME RST NUMBER
Cobb Lakes Trail 0001

Taylor - Humboldt 0002
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Chapter 3
Methods of Research

Determine the Entry date:

' Begin with Federal ownership as unreserved, unappropriated Federal land.
Usually we look at when a property was entered or reclassified. Since Statehood a
number of questions had to be resolved in order to determine precisely when the land
was taken up. Alaska even had to have a significant court decision just to confirm that
publication in the Federal Register was constructive notice. It probably seemed fairly
simple to the Federal Govermment in 1959, when they passed their rights in many
Public ROWs to the new State of Alaska, how to determine and manage them. But, it
took a number of court decisions to solidify how many of the nuances applied.

Some of the web sites that have been found to be very useful for retrieving data, maps
and other information follow: ,

hitp://iwww.dot.state.ak.us/creg/dot-cadastral/

At this site you can find a directory “BLM_Indexes”. These indexes provide a short cut
to a listing of parcels along many state roads where Public ROW applies. While they
are hot guaranteed fo be 100% accurate the list properties by their description at the
time and provide some valuable information relative to entry date, individual or agency
mformatlon and patent |nformat|on

WP
http:/iwww.bim.gov/alis/ — @g‘\o\s \‘\()J}‘/\{D xR ¥ W\'&/

" When this site works you can tract down the serial page for a homestead entry. This is
the really important information needed to determine the precise date that property was
entered. The entry date is the date that will provide your basis for determining if a
Public ROW applies. Sometimes the entry date can be a day before a PLO widened a
right of way. Much of the newer Right of Way mapping that the DOT&PF possesses
has accurately addressed the size and type of Public ROW that may affect particular
lands. However, older ROW maps may have been produced without the benefit of
some of the litigation that has occurred or opinions prepared by the Attorney General's
Office to help resolve certain questions.
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hitp:/Amww.glorecords.blm.gov/

At this site you can retrieve copies of patents. Keep in mind many patents have never
been recorded in a Recorder’s Office. It is important to understand that Title
Companies in Alaska are very familiar with records at the Recorder’s Office. Their
research and expertise doesn't extend into unrecorded Federal records and even less
into the legislation providing for Public ROW.

hitp://plats.landrecords.info/
From this site you can get all sorts of maps. Federal rectangular surveys and DOT&PF
ROW plans are some of the most helpful.

http://alaskapls.org/

At this site you can find posted under Standards, Chapter 3, Highways a very useful
whitepaper prepared by John Benneit. It describes what we refer as 17 Act ROW and
the basis for Section Line Easements while we were a Territory. Also, the Legislative
links will get you to the Alaska Statutes that create Public ROW,

Determine what Public ROW could have affected the land at entry: :

The Legislation provided in Chapter 2 while not including everything affecting
Alaska does address all the significant Public ROW. You must not only determine what
applies but where it applies. A road may have moved since its original construction. [f it
is a state highway be aware that The DOT&PF may have old mapping and field notes
that will help with positioning the original rights.

Verify that the rights are still in effect

You will need to see if any vacation of the Public ROW has occurred. Another
thing to look for is if the ROW was moved by agreement. Keep in mind that an
easement can be moved simply by the owner of the right and the owner of the
underlying land agreeing to a change. Hopefully, where this may have occurred a
document was recorded. Also keep in mind that you are obliged when properly doing
this research that documents used in your determinations are valid. For instance an
agreement of record was actually signed by the proper parties.
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Chapter 4

Significant Alaska Legal decisions validating or affecting the way we apply the
Legislation.

ALASKA LAND TITLE

Federal Register prdvided
Constructive notice
To impléme,nt
PLO Right of Way

Alaska Sﬁpreme Court

29



714 Alaska

STATE of Alaska,
Appeltant/Cross-Appellee,

¥.

ALASKA LAND TITLE ASSOCIATION;
Security Title and Trust Company of
Alaska; Alaska Title Guaranty Compa.
ny; Brokers Title Company; Lawyers
Title Insurance Agency, Inc.; Safeco Ti-
tle Agency, Inc.; Fairbanks Title Agen-
cy; Valley Title and Escrow Company;
First American Title Insurance Compa-
ny; Transamerica Title Insurance Com-
pany; Hansen Associates, an Alagka
Limited Partnership; Richard L. Boy-
sen; and Jack White Company, Appel-
lees/Cross-Appellants,

" and

Theodore M. Pease, Jr., and Claire V.
Pease, Appellees. ..

TRANSAMERICA TITLE INSURANCE
COMPANY, Appellant,

oy

Theodore M. PEASE, Jr., and Claire V.
. Pease, Appellees.

Nosa. 5407, 5408,
Supreme Court of Alaska.

May 27, 1983.

Appellees and Cross-Appellants Petition
for Rehearing Denied July 8, 1983,

Appellants and Cross-Appellees Petition

for Re July 8 1983,
As Amended July 8, 1983,

Action was brought for declaratory
judgment by assoeiation representing vari-
ous title insurance companies, individual ti-
tle insurance companies, and several land-
owners against State, municipality, and oth-
ers. The Superior Court, Third Judicial
District, Anchorage, Vietor D. Carlson, J,,
entered judgment against State and title
insurance eompany, and appeal was taken.
The Supreme Court, Matthews, J., held
that: (1) trial court erred in declaring that
State could not take or utilize any portion
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of property owner's land for local road
which was in excess of 83 foot easement;
(2) trial court erred in declaring that nei-
ther State nor municipality could take any
portion of landowner's property for through
road which was in excess of easement
widths specified in their respective patents
without just compensation; and (3) publica-
tion in Pederal Register imparted construc-
tive notice and served to preclude subse-
quent innocent purchaser statug. ;

* Affirmed in part, reversed in part, and
remanded

Rabinowitz, C.J., dissented in part and
filed opinion.

I

1. Public Lands &=135(1) .

Right-of-Way Act of 1966, which pre-
cludes State from taking privately owned
property by election or exercise of reserva-
tion to State and that Act shall not -be
construed to dxvest State of any right-of-
way or other interest in real property which
was taken by State, before effective date of
Act, by election or exercise of its right to
take property through a reservation, was
not applicable to State's claim of 50 foot
road easement along south boundary of
landowner’s property, in that easement in
question was established by departmental
order under authority of statute to which
Right-Of-Way Act was inapplicable. 48
U.S.C. (1958 Ed.) §§ 321a, 321d.

2. Public Lands e=135(1)

Staking requirement of subseetion of
department of interior order providing that
reservation and rights of way or easements
will attach as to all new construetion in-
volving public roads in Alaska when survey
stakes have been set on ground and notices
have been posted at appropriate points
along route of new construction specifying
type and width of roads was not applicable
to road affecting landowner's property, in
that road was an existing road when order
was promulgated, while subsection by its

express terms only applies to new construc-
tion,



STATE v. ALASKA LAND TITLE ASS'N

Alaskas 715

Clix 3 €87 P.2d 714 (Alaska 1983)

3. Public Lands &=64
Before highway may be created, there
_ must be either some positive act on [,)art of
appropriate public authorities of 'state,
clearly manifesting an intention to accept a
grant, or there must be public user for such
a period of thme and under such conditions

as to prove that the grant has been accept-
ed, T

4. Public Lands +=135(1)

Staking requirement of department of
interior arder was inapplicable to certain
highway, in that highway was in existepce
by time of homestead entry of landowners’
predecessor. 48 U.S.C. (1958 Ed.) § 321d.

5. Public Lands &=135(1)

Trial court erred in declaring that nei-
ther State nor municipality could take any
portion of landowner’s property for through
road which was in excess of easement which
was specified in their respeetive pabents
without just compensation, .

6. Public Lands ¢=135(1)

Trial court properly determined that
certain landowners were entitled to declara-
tion against State and municipality that

neither State nor municipality could take:

any portion of their properties for through
road which was in excess of easement which
was specified in their respective patents
without just compensation, where landown-
er's property was entered in 1945, so that it
was not hereafter entered for purposes of
statute under which mandatory reservation
was limited to patents for land hereafter
taken up, or located in territory of Alaska.
Pickett Act, §§ 1, 2, 43 U.S.C. (1970 Ed.)
4§ 141, 142; 48 USC, (1958 Ed) § 321d.
7. Insurance ¢=426.1 ~
“Title insurance company was liable to
property owners under policy for value of
17 foot strip taken pursuant to interior de-
partment order, in that publication of pub-
lie land order in Federal Register imparted

constructive notice of order as to land it
affected,

8. Public Lands =138

Publiec land orders, which appeared in
Federal Register, imparted constructive no-

tics of conflicting deed or encumbrancs,
thereby preventing property” owmer from
claiming innocent purchaser status. °

9. Estoppel €=62.2(2) TR
Because publication of land orders in
Federal Register imparted construetive no-
tice of easements which they created, that
notice made reliance unreasonable, and thus
State was not estopped from elaiming any
easements under orders here involved.

10. Public Lands e=>135(1) Pl
- By.operation of law, land conveyed by
the United States is taken subject to prew-
ously established rights of way where in-
struments of conveyanece are silent as to the
existence of such rights of way e
11, Public Lands e=135(1) R
No suit to vacate or annul a patent in
order to establish a- previously existing
nght-of-way is necessary because patent
containg an iraplied bylaw condition that it
is subject to such a right-of-way,.and thus
statute of limitations expressed by statute
providing that suits by the United States to
vacate and annul any patent shall only be
brought within six years after the date of
the issuance of such patents did not apply
43 US.C.A. § 1166.

)i.”t -«1,

Jack McGee, Asst, Atty Gen., “Wilson
Condon, Atty. Gen., Juneau, for appel~
]anl:/cross-appe!lee

David A. Devine and Michael W, Price,

Groh, Eggers, Robinson, Price & Johnson,
Anchorage, for appellees/cross-appellants,

. e . .
RTINS TAI Y

Before RABINOWITZ, C.J., and BURKE,
MATTHEWS and COMPTON, JJ. _~

OPINION _

MATTHEWS, Justice, - L X

‘This i3’an action for a declaratory judg-
ment Brought hy an asSoeiation :epresent-
ing various title insurance companies, indi-"
vidual title insurance companies, and sever-
al landowners against the State of Alaska,
the Municipality of Anchorage, #-* ™
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716 Alaska
dore and Clair Pease.. Nine clalms for re-
lief were presented.

The first claim sought a det.ermmatmn
that a title insurance policy issued by
Transamerica Title Insurance Company to
" the Peases excluded from coverage any

nghts-of—way craabed _pursuant fo_certain
Interior | Depart;nent Orders, namely, Public
Land Orders 601, 757, 1613, and Departmen-
tal Order 2665.

The second elaim for relief sought a dec-
laration that claimed easements for “local
roads” as defined in DO 2665 could not be
used by the State or municipal governments
because of the Alaska Right of Way Act of
1966.

The third related to “feeder roads” as
defined in PLO 601 and DO 2665, seeking a
declaration that rights-of-way for such
roads could not be utilized because of the
Alaska Right'of Way Act of 1966.

The fourth claim” for relief concerned
property owned by plaintiff Hansen Associ-
ates along the Seward Highway. It alleged
that the original patentee had made a
homestead entry prior to the effective date
of the first order involved, PLO 601, and
sought a declaration that no through road
easement under PLO 601 or any of its suc-
cessors could be claimed.

The fifth claim for relief referred to a
quitclaim deed given on or about April 7,
1859, conveying the United States’ interests
in the highways in Alaska to the State.
The deed was recorded October 2, 1968,
This claim sought a declaration that the
quitelaim deed would have no effect on
bona fide purchasers for value who pur-
chased and recorded prior to the State's
recording of the quitclaim deed.

The sixth claim for relief alleged that the
failure of the United States or the State to
record PLOs 601, 757, and 1613 and DO
2665 in a State recording office rendered
any easements that might otherwise have
been created by these orders void as against
subsequent innocent purchasers for value
who first duly recorded their interests,

The seventh claim alleged a theory of
estoppel against the State and Municipality,
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cla:mmg that for twenty years they had
allowed property owners to develop, proper-
ty on which they now claim an easement
pursuant to PLOs 601, 757, and 1613 and
DO 2665, that no notice of such claims had
been given, and that individual property
owners would be prejudiced if the State and
the Municipality were now permitted to
utilize such easements,

The eighth claim sought a declaration
that no easement could be taken by the
State or the Munieipality for a local, feeder,
or throngh road under the authority of
PLOs 601, 757, and 1613 or DO 2665 because
of the Right of Way Act of 1966,

The ninth claim alleged that prior to the
quit-claim deed from the United States to
the State of April 7, 1959, the United States
had patented to private landowners proper-
ty which included rights-of-way now
claimed by the State. A declaration ‘was
sought that these patents were conclusive
a3 against the State and that the patents
could not be vacated or annulled because of
the six year statute of limitations set forth
in 43 U.S.C. § 1166.

The Peases cross<claimed against the
State, alleging that the State unlawfully
claimed a 50 foot road easement along the
south boundary of their property whereas
only a 33 foot easement was described in
the patent from the United States to their
predecessor-in-interest. They sought just
compensation for the 17 foot difference in
the approximate sum of $3,000.00 plus in-
terest from the date of taking. The Peases
also counterclaimed against Transamerica,
alleging that if the State was entitled to a
full 50 foot right-of-way Transamerica
would be obliged under the title policy to
compensate them for the value of the 17
foot strip.

Before answering, the State filed a mo-
tion for a more definite statement request-
ing legal deseriptions of property across
which the complaint alleped that the State
was claiming rights-of-way. 'In response,
the plaintiffs described the property owned
by Hansen Associates along the Seward
Highway, with respect to the fourth claim
for relief, and property owned by plaintiff
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Clte 22687 P24 714 (Alaskn 1983)

Richard L. Boysen which also lay along the
Seward Highway, with respect to the sev-
enth claim., The State then answered the
complaint, placing in controversy all the
legal theories of the plaintiffs,

The State, all plaintiffs, and the Peases
moved for summary judgment as to all

claims, The court denied the State’s mo-

tion, granted the plaintiffs’ motion as to the
second, third, and eighth claims, and grant-
ed the Peases’ motion as to their erossclaim
and counterclaim. Following entry of a
memorandum of decision reflecting these
actions the court entered a- declaratory
judgment containing four numbered para-
graphs, which proceed from the abstract to
the particular, They are:

1. The State of Alaska and the Munie-
ipality of Anchorage are claiming high-
way easements for local, feeder, and
through roads in excess of easement
widths specified in patents issued to Alas.
ka property owners. Said easements are
claimed by the State or the Municipality

- pursuant to authority derived from Pub-
lic Land Orders 601, 757, 1613 and De-
partment Order 2665. For the reasons
set, forth in the Memorandum of Decision
dated May T, 1980, the court hereby
awards Plaintiffs a summary judgment
against the State of Alaska and the Mu-
nicipality of Anchorage declaring that the
State and the Municipality may not take
or utilize property for local, feeder, or
through roads in excess of the widths set
forth in the patents to the affected prop-
erties without just compensation to the
owners of the affected properties unless

such local, feeder, or through roads were -

occupied and staked by the State of Alas.
ka or the Municipality of Anchorage prior
to April 14, 1966, -or were specifically
designated in the patents to the affected
real properties. -

2. The Plaintiffs Hanson [sic] Associ-
ates and Richard L. Boysen are hereby
awarded a summary judgment against
the State of Alaska and the Municipality
of Anchorage declaring that neither the
State nor the Municipality can take any
portion of their properties for the
through road presently known as the Old
Seward Highway which is in excess of

. the easemient widtha specified in- their
respective patents without just compen-~
sation.

3." The Defendants Pease are hereby
awarded a summary judgment on Sheir
crose-claim against the State of .Alaska
declaring that the State may not take or

 utilize any portion of the Peases’ land for
-the local road presently known as Rabbit

Creek Road which is in excess of the

33-foot easement width specified in the

patent to the Peases’ property without

just compensation. The Peases’ prop. .y

is deseribed as Lot 191, Section 33, Town.

ship 12 North; Range 8 West, Seward

Meridian, Anchorage Recording District,

Third Judicial District, State of Alaska,

4. The Defendants Pease are hereby
awarded 2 summary judgment on their
counterclaim against Transamerica Title
Insurance Company declaring that Trans-
america is liable under its title insurance
policy issued to the Peases for the taking
by the State of Alaska of a 17-foot strip
of land for the local road known as Rab-
bit Creek Road, which 17-foot strip of
land was in excess of a 33-foot easement
specified in the Peases' patent. However,
since the State of Alaska must compen-
sate the Peases for the taking or utiliza-
tion of said additional 17-foot easement,
the Peases shall collect just compensation
from the State of Alaska, and upon re-
ceipt of said just compensation the Peases
shall not be entitled to recover ;
from Transamerica Title Insurance Com-
pany for said taking of the additional
17-foot strip of property.

The State has appealed from this judg-
ment. The plaintiffs have cross-appealed,
claiming that the superior court should
have granted them judgment on their
fourth, fifth, sixth, seventh, and ninth
claims for relief. In addition, Transamerica
Title has appealed from the judgment
against it in favor of the Peages.

I

THE STATE'S APPEAL AS TO THE
PEASES' PROPERTY

We turn first to the appeal of the State -

es it relates to the Peases’ property.
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The patent to the 2.5 acre Pease parcel
was issued on October 4, 1955, pursuant to
the Small Tract Act of 1938, 43 U.S.C.
§§ 682a~682¢ (1938), repeaied by Pub.L.
No. 94579, Title VII, § 702 (1976). The lot
was leased to the Peases' predecessor-in-in-

“terest on May 1, 1958. The patent contains
two relevant reservations. One is a blanket
reservation for roads “constructed or to be
constructed by or under authority of the
United States or by any State created out
of the Territory of Alaska, ...”" This res-
ervation was made pursuant to 48 US.C.
§ 321d, ch. 313, 61 Stat: 418 (1947), repealed
by Pub.L. No. 86-70, § 21(dXT), 73 Stat. 146
(1959), which provides in part:

In all patents for lands hereafter taken

up, entered, or located in the Territory of

Alaska, and in all deeds by the United

States hereafter conveying any lands to

which it may have reacquired title in said

Territory not included within the limits

of any organized municipality, there shall

be expressed that there is reserved, from
the lands described in said patent or deed,

a right-of-way thereon for roads, road-

ways, highways, tramways, trails,

bridges, and appurtenant struetures con-
structed or to be constructed by or under
the anthority of the United States or of
any State created out of the Temtory of
Alsska. .

The other re]evant reservation in the patent
regerves 2 33 foot right-of-way for roadway
purposes along the south and east bounda-

1. 14 Fed.Reg. 5048 (1949).
2. 16 Fed.Reg. 10,749 (1951).
3. 16 Fed.Reg, 10,762 (1951). ’

4. 14 Fed.Reg. 5048 (1949), The quoted lan-
puage s from the sixth paragraph of PLO 601,
The sixth paragraph in full states:

Subject to valid existing rights and to exist-
Ing surveys and withdrawais {or other than
highway purposes, the public lands in Alaska
lying within 300 feet on each side of the
center line of the Alaska Highway, 150 feet
on each side of the center line of all ather
through roads, 100 feet on each side of the
center line of all feeder roads, and 50 feet on
each side of the center line of all local roads,
in accordance with the f{ollowing classifica~
tions, are hereby withdrawn from all forms

34
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ries of the tract. Rabbit Creek Road lies on
the south boundary of the Peases’ property.

"A's this case has been presented all parties

have ‘assumed that Rabbit Creek Road was
in existence as 2 local road at all times
relevant to the various orders hereafter dis-
cussed. We make the same assumption

In 1978 the State widened Rabbit Creek
Road from 66 feet to 100 feet. The road
occupied a 33 foot strip on the Peases’ prop-
erty before widening and a 50 foot strip
after widening, The State claimed a 50
foot easement on each side of the center
line of Rabbit Creek Road, eciting PLOs
601! and 7572 and DO 2665° a3 autharity
for widening the road without compensat-
ing the Peases for taking the extra 17 feet.

PLO 601, effective August 10, 1949, with-
drew “the public lands in Alaska lying with-

in ... 150 feet on each side of the center
line of all ... through roads, 100 feet on

each side of the center line of all feeder
roads, and 50 feet on each side of the center
line of all local roads, ... from all forms of
appropnation under the public land laws,

" and reserved them “for highway purn
poses LE}

The Secretary of the Interior pmmulgab-
ed PLO 757 and DO 2665 on October 19,
1951. 16 Fed.Reg, 10,749, 10,752 (1951).
DO 2665 was filed first. Id, at 10,752, 1t
established, among other things, easements,
rather than withdrawals, of 50 feet on each

of appropriation under the public land laws,
including the mining and minersl-leasing
laws, and reserved for highway purposes:
Through Roads

Alaska ° Highway, Richardson Highway,
Glenn Highway, Haines nghway. Tok Cut.
Off.

Feeder Roads

Steese Highway, Elliott Highway, McKin-
ley Park Road, Anchorage-Potter-Indian
Road, Edgerton Cut-Off, Tok Eagle Road,
Ruby-Lang-Poorman Road, Nome-Solomen
Road, Kenai Lake-Homer Road, Fairbanks-
College Road, Anchorage-Lake Spenard
Road, Circle Hot Springs-Road.

Loca} Roads ™

All roads not classified above as Thmugh
Roads or Feeder Roads, established or main-
tained under the jurisdiction of the Secretary
of the Interiar,

Id. at 504849 (1949).
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side of the eenter line of each local road and

of 100 feet 2s to each feeder road’ PLO

757 amended the sixth paragraph of PLO
601, see note 4 supra, increasing the with-
drawal for the Seward Highway [the An-
chorage-Potter-Indian Road in PLO 601]
from 100 feet to 150 feet on each side of the
center line, 16 Fed.Reg. 10,749, 10,750
(1851). PLO 757 repealed the general with-
drawal for local and feeder roads contained
in the sixth paragraph of PLO 601, thus

5. 16 FedReg. 10,752 (1351). DO 2665 pro-
" vides:

Rights-of-Way for Highways in Alaska -

Section 1, Purpose. (a) The purpose of

this order is to (1) fix the width of alf public

highways in Alaska established or main-

tained under the jurisdiction of the Seeretary

of the Interior and (2) prescribe a uniform

procedure for the establishment of rights-of-

way or easements over or across the public

lands for such highways, Authority for these®

actions is contained in section 2 of the act of
June 30, 1932 (47 Stat, 446, 48 U.S.C. 321a).

Section 2. Width of public highways. (a)
The width of the pubiic highways in Alaska
shall be as follows:

(1) For through roads: The Alaska High-
way shall extend 300 feet on each side of the
center line thereof. The Richardson High-
way, Glenn Highway, Haines Highway, Se-
ward-Anchorage Highway, Anchorage-Lake
Spenard Highway and Fairbanks-College
Highway shall extend 150 feet on each side of
the center line thereof,

(2) For feeder roads: Abbett Road (Kodiak
{sland), Edgerton Cutoff, Elliott Highway, Se-
ward Peninsula Tram road, Steese Highway,
Sterling Highway, Taylor Highway, North.
way Junction to Airport Road, Palmer to Ma-
tanuska to Washla Junction Road, Palmer to
Finger Lake to Wasilla Road, Glenn Highway
Junction to Fishhook Junction to Wasilla to
Knik Road, Slana to Nabesna Road, Kenai
Junction to Kenai Road, University to Ester
Road, Ceritral to Circle Hot Springs to Por-
tage Creek Road, Manley Hot Springs to
Eureka Road, North Park Boundary to Kant-
ishna Road, Paxson to McKinley Park Road,
Sterling Landing to Ophir Road, Iditared to
Flat Road, Dillingham to Wood River Road,
Ruby to Long to Poorman Road, Nome to
Council Road and Nome to Bessie Road shall
each extend 100 feet on each side of the
ceater line thereof.

(3) Far local roads: Al public roads not
classified as through roads or feeder roads
shall extend 50 Fset on each side of the center
line thereof,

Sectlon 3. Establishment of rights-of-way

or easements. (a) A reservation for highway |

purposes covering the lands embraced in the
through roads mentioned in section 2 of this

effecting a revocation of the 601 withdraw-
als as to them. However, PLO 757 .ac-
knowledged that DO 2665 had already es-
tablished easements as to feeder and local
roads and did net purport to revoke them.
The final paragraph of PLO 757 states:
Easements having been established on,
the lands released by this order, such
lands are not open to appropriation under
the public land laws. ., .¢ .

order was made by Public Land Order No.
601 of August 10; 1949, as amended by Pub-
He Land Order No. 757 of October 16,. 1951,

- That order operates as a coqiplete segrega-
tion of the land from ait forms of appropria-
tion under the public-land laws, including the
mining and the mineral leasing laws,

(b) A right-of-way or easement for high-
way purpases covering the lands embraced in
the feeder roads and the local roads equal in
extent to the width of such roads ag estab-
lished in section 2 of this order, 1s hereby
established for such roads over and across
the public lands,” . . % .. .. i -

(c) The reservation mentloned In para-
graph (2) and the rights-of-way or éasements
mentioned in paragraph (b) will attach g3 to
all new construction involving public roads in
Alaska when the survey, stakes have been set
on the ground and notices have been

- at appropriate points along the route of the
new construction specifying the type and
width of the roads. . Foo e

Section 4. Road maps to be filed n proper '
Land Office. Maps of all public roads in
Alaska heretofore or hereafter constructed
showing the location of the roads, together
with appropriate plans and specifications,
will be filed by the Alaska Road Commission
in the proper Land Office at the earliest pos-

dfsible date for the information of the publie,
I . -

6. 16 Fed.Reg. 10,749, 10,750 (1951). The text,
of PLO 757 so far as it is relevant here states:
‘The sixth paragraph of Public Land Order
No. 601 of August 10, 1949, reserving public
lands for highway purposes, commencing
with the words “Subject to valid existing
;ights”-, is hereby amended to read as fol-
lows: .
Subject to valid existing rights and to exist-
ing surveys and withdrawals for other than
highway purposes and public lands n Alaska’
lying within .., 150 feet on each side of the
center line of the ... Seward-Anchorage
Highway ... are hereby withdrawn from all
forms of appropriation under the publicfand
laws including the mining and mineral.leas-
ing laws, and resarved for highway purposes,
Easements having been established on the
tands released by this order, such isnds are
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Thus one effect of PLO 757 and DO 2665
was to substitute easements for the with-
drawals made in PLO 601 as to local and
feeder roads.

The State's claim to the full 50 feet, from
the center line, of Rabbit Creek Road is in
all relevant respects identical to the claim
that it successfully asserted in State, De-
partment of Highways v. Green, 586 P.24
595 (Alaska 1978). In Green, as in the
Peases’ claim, the patents were issued by
the United States under the Small Tract
Act and countained blanket roadway ease-
menis under 48 U.S.C. § 321d as well as
specific 33 foot easements. The local road
in question in both cases was built before
DO 2665 was promulgated, and the lease as
well as the patent was issued after promul-
gation of DO 2665. We held in Green that
DO 2665 was issued pursuant to 48 U.S.C.
§ 321a, as distinet from 48 U.S.C. § 3214;
that DO 2665 was applicable to patents
issued under the Small Tract Act; and that

not open to appropriation under the public-
land laws except as a part of a legal subdivi-
sion, If surveyed, or an adjacent area, If un-
surveyed, and subject to the pertinent ease-
ment.

Id. at 10,745-50.

7. The Right-of-Way Act.of 1966.states:

Section 1. PURPOSE. This Act Is intend-
ed to aileviate the economic hardship and
physical and mental distress occasioned by
the waking of land, by the State of Alaska, for
which no compensation is pald to the persons
holding title to the land. This practice has
resulted in financial difficuities and the depri-
vation of peace of mind regarding the securi-
ty of one's possessions to many citizens of
the State of Alaska, and which, if not cur-
tailed by law, will continue to adversely af-
fect citizens of this state. Those persons
who hold title to tand under a deed or patent
which contains a reservation to the state by
virtue of the Act of June 30, 1932, ch, 320,
sec. §, as added July 24, 1947, ch. 313, 61
Stat. 418, are subject to the hazard of having
the State of Alaska take their property with-
out compensation because all patents or
deeds containing the reservation required by
that federal Act reserve to the United States,
or the state created out of the Territory of
Alaska, a right-of-way for roads, roadways,
tramways, trails, bridges, and appurtenant
structures either constructed or to be con-
structed. Except for this reservation the
State of Alaska, under the Alasks constitu-
tion and the constitution of the United States,
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the 50 foot right-of-way established by DO
2665 was effective even though oaly a 33
foot right-of-way was expressed in the pat-
ent. 586 P.2d at 60003,

The superior court reasoned that Green
was not controlling because of the provi-
sions of the Right-of-Way Act of 1966, ch.
92 S.1.A. 19667 Sections 2 and 8 contain
the operative provisions of the Right-of-
Way Act of 1966. Section 2 precludes the
State from taking “privately owned proper-
ty by the election or exercise of a reserva-
tion to the state acquired under [48 U.S.C.
§ 821d}," and section 8 provides that the
Act shall not be construed to divest the
State of “any right-of-way or other interest
in real property which was taken by the
state, before the effective date of this Act,
by the election or exercise of its right tor
take property through 2 reservation ac-
quired under [48 US.C. § 321d].” The ef-
fective date of the Right-of-Way Act of
1966 was Apnl 14, 1966.

would be required to pay just compensauon
for any land taken for a right-of-way. It is
declared to be the purpose of this Act to
place persons with {and so encumbered oo a
basis of equality with all other property hold-
ers in the State of Alaska, thereby preventing
the taking of property without payment of
just compensation as provided by law, and in
the manner provided by law. -

Section 2, TAKING OF PROPERTY UN-
DER RESERVATION VOID, After the effec-

_tve date of this Act, no agency of the state
may take privately-owned property by the
election or exercise of a reservation to the
state acquired under the Act of June 30,
1832, ch. 320, sec. 5, as added July 24, 1847,
ch. 313, 61 Stat. 418, and taking of property
after the effective date of this Act by the
election or exercise of a reservation to the
state under that federal Act is void.

Section 3. PROSPECTIVE APPLICATION.
This Act shall not be construed to divest the
state af, or to require compensation by the
state for, any right-of-way or other interest in
real property which was taken by the state,
before the effective date of this Act, by the

- election or exercise of its right to take prop-
erty through a reservation acquired under the
Act of June 30, 1932, ch. 320, sec. 5, as added
July 24, 1947, ch. 313, 61 Stat. 418,

Section 4, SHORT TITLE. This Act may
be cited as the Right-Of-Way Act of 1966,

Sectlon 5, EFFECTIVE DATE. This Act
takes effect on the day after its passage and
approval or on the day it hecomes law with.
out such approval.
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{11 The court erred in applying the
Right-of-Way Act of 1966 to the Pease case,
It is applicable only to interests taken by
the Stats under a blanket, reservation creat-
ed pursuant to 48 U.S.C. § 321d. We held
in Green that easements established by DO
2665.were. established under the authority
of section 321a, not section 321d2 Green,
586 P.2d at 600 n. 17. Further, we held in
State, Department of Highways v. Crosby,
410 P2d 724 (Alaska 1966) that § 321d did
not apply at all to patents issued under the
Small Tract Aet. Id: at 723,

{2] The superior court also concluded in
its Memorandum of Decision that the ease-
ment which otherwise would have been cre-
ated under DO 2665 on Rabbit Creek Road
did not come into being “until the right-of-
way was staked by the terms of DO 2665.”
This statement refers to subsection 3(c) of
DO 2665, which provides:

The reservation mentioned in para-
graph (a) and the rights-of-way or ease-
ments mentioned in paragraph (b) will
attach as to zll new construction invely-
ing public roads in Alaska when the sur-
vey stakes have been set on the ground
and notices have been posted at appropri-

8, A memorandum from the Chief Counsef of
the Bureau of Land Management to the Di-
rector of the Bureau, dated February 7, 1951,
explains well the extent of the suthority grant-
ed to the Secretary of the Interior under
§ 321a. The memorandum states in part:

Prior to the issuance of Public Land Order
No. 601 ..., nearly all public roads in Alaska
were protected only by easéments. Right-of-
way easements were acquired under section
2477 of the Revised Statutes (43 U.S.C, sec.
932) by the construction of roads. This sec-
tion granted a right-of-way for the construc-
tion of highways over public lands not re-
served for public uses,

Section 2 of the Act of January 27, 1905
(33 Stat. 616), Incorporated with amend-
ments into 48 U.S.C. secs. 321-323, estab-
lished a Board of Road Commissioners in the
then Territory of Alaska to function under
the jurisdiction of the Secretary of War.
This section provided:

“Sec, 2. * * * The said board shall have
the power, and it shall be their duty, upon
their own moticn or upon petition, to locate,
lay out, construct, and mamntain wagon roads
and pack trails * * *, The said hoard shall
prepare maps, plans, and specifications of

ate points along the routs of the new
construction specifying the type and
width of the roads.? ’

The’ superior court's conclusion that the
staking requirement of section 8{c) was ap-
plicable to Rabbit Creek Road is erroncous.
Section 8(c) by its express terms only ap-
plies to new construction. Rabbit Creek
Road was an existing road when the order
was promulgated. As to existing roads,
subsection 3(b) of the order establishes a 50
foot easement in the present, rather than
the future, tense and contains no cafl for
additional action in order to fix the ease-
ment. It states:

A right-of-way or easement for highway
purposes covering the lands embraced in
the ... local roads equal in extent to the
width of such roads as established in sec-
tion 2 of this order, is hereby established
for such roads over and across the public
lands, - . .

16 Fed.Reg. 10,752 (1951) (emphasis added).
Subsection~(8) of section 2 of DO 2665 set
the width of local.roads at 50 feet on each
side of the center line, Thus, these two
sections of DQ 2665 established a 60 foot
easement for Rabbit Creek Road.

every road or trail they may locate and lay
out' x % t"’ . .

Section 3 of the Act of August 24, 1912 (37
Stat. 512, 48 U.5.C. secs. 23 and 24), under
which Alaska was organized as a Territory,
provided that the autharity of the legislature
of the Territory should not extend to certain
Statutes of the United States including the
Act of January 27, 1905, supra, and the sev-
eral acts amendatory thereof,

Section 2 of the Act of June 30, 1932 47
Stat. 446, 48 U.S.C. sec. 321a), provides:

“Sec. 2, The Sacretary of the Interfor shall
€xecute or cause to be executed all [aws
pertaining to the construction and mainte-
nance of roads and trails and other ‘works in
Alaska heretofore administerad by said board
of road.commissioners under the direction of
the Secretary of War; * * »» .

The authority of the Sacretary of the Interi-
or conferred by the above-cited acts to “lo-
cate, lay out, construct and maintain® public
roads in Alaska clearly implies the right to
fix the width of the roads. This width is not
fixed by any statute. :

9. 16 Fed.Reg. 10,752 (1951). For the full text
of DO 2665, see note 5 supra. :
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[8] The history of the promulgation of
DO 2665 also demonstrates that the staking
requirement applies only to new construc-
tion, not existing roads. In territorial days
road easements were created across publie
land under 43 U.S.C. § 932, repealed by
Pub.L. No. 94-579, Title VII, § 706(a)
(1976), a statute remarkable for its brevity,
which provided:

The right-of-way for the construction
of highways over public lands, not re-
served for pablic uses, is hereby granted.

This blanket grant had to be accepted. A
common method of acceptance was the
building of a road by a publie authority.!
But other methods of acceptance were also
recognized. As we atated in Hamerly v.
Denton, 359 P.2d 121 (Alaska 1961) with
respect to 43 U.S.C, § 932:

[Blefore a highway may be created, there

must be either some positive act on the

part of the appropriate public-authorities
of the state, clearly manifesting an inten-
tion to accept a grant, or there must be
public user for such a period of time and
under such conditions as to prove that the
grant has been accepted.
Id. at 123 (footnote omitted), In Girves v
Kenai Peninsula Borough, 536 P.2d 1221
(Alaska 1975), we held that enactment by
the territorial legislature of a law dedicat-
ing a four rod strip along all section lines
for roadway purposes was a positive act of
acceptance of the section 932 grant. Id. at
1225-26.

When acceptance of the section 932 grant
oceurred by construction of a road by an
appropriate public authority, a question re-
mained regarding the width of the right-of-
way thereby created. It was held that the
width was not confined necessarily to the
traveled potrtion of the roadwsy, but that
“local laws, customs and usages™ would: con-
trol. City of Butte v. Mikosowitz, 39 Mont.
350, 102 P. 593, 595-96 (1909); see also Ball
v. Stephens, 68 Cal.App.2d 843, 158 P.2d
207, 209 (1945). .

10. See Clark v. Taylor, 9 Alaska 298, 303
(D.Alaska 1938); Ball v. Stephens, 68 Cal.
App.2d 843, 158 P.2d 207, 209 (1945); Mouiton
v, Irish, 67 Mont. 504, 218 P. 1053, 1054 (1923).
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One purpase of DO 2665 was to define as

a matter of local law or-usage the width of

roadway easements which had been created

by the construction of roads and which
would be ereated in the future by the eon-
struetion of new roads, The memorandum
of February T, 1951, from the chief.coynsel
of the Bureau of Land Management to the

Bureau’s director ! makes this clear:

" Notwithstanding that section 2477 of the
Revised Statutes (43 U.S.C. § 932) does
not fix the width of the rightsof-way
granted by it, the width when fixed by s
positive act of the proper State or Terri-
torial authorities has béen held valid.
Costziif v. Turner (1949) [12°S.D.427] %6
N.W2d 382; Butte v. Mikosowitz (1909)
(89 Mont. 350], 102 P. 593. In both cases,
the width fixed included an area in excess
of the beaten path or track. The reasons
which sustain the conclusion reached in
those cases support the conclusion that in
the case of public highways in Alaska
constructed or maintained under the jur-
fasdiction of the Seeretary of the Interior,
the width of the h:ghways may be fixed
by that official.

The memo goes on to suggest the publica-
tion of an order, which was to become DO

2665, in terms which make it clear that the

staking requirement only applies to new

construction and not. to existing roads:
The following procedure is suggested for
the establishment of highway easements
of prescribed widths in Alaska:
(1) The issuance of an order by the
Secretary of the Interior to be published
in the Federal Register fixing the width
for existing roads and the width for new
construction, including changes in the lo-
‘cation of éxisting roads, and extensions
of such roads. In the case of new con-
struction, the order can only be effective
when the survey stakes have been set on
the ground.
{Emphasis added). .

Further, the Superior Court's conclusion
that the-staking requirement applies to ex-

11, An excerpt from this memorandum Is quot-
ed at note 8 supra.
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isting roads as well as to roads to be con-
structed in the future is in conflict with our
holding in Green, supra. The local road in
question there was constructed before the
promulgation of DO 2685, As to the Green
parcel, we held that the 50 foot right-of-
way was fixed as of the promulgation of
the order. Green, 586 P.24d at 604.

For these reasons we conclude that the
State's appeal with respect to the adverse
judgment on the cross-claim of the Peases
is well-founded. The third paragraph of
the declaratory judgment is therefore re-
versed. Since the first paragraph of the
judgment includes the sitwation presented
in the Pease case, it too must be reversed.

I

THE STATE'S APPEAL AS TO
. (SEN'S PROPERTY

The diseussion in this'section concerns the
plaintiff’s eighth claim for relief, which is
reflected in the second and third para-
graphs of the judgment. This discussion is
also relevant to the second claim for relief
relating to feeder roads. Because specific
facts concerning the Hansen parcel require
that it be treated differently, we exclude it
from this discussion and focus instead on
the Boysen property.

.This aspect of the case involves an addi-
tional public land order that was not in-
volved in the discussion of the Pease case.
This order, PLO 1613, was promulgated
April 7, 1958. 23 Fed.Reg. 2376, 2378
(1958), PLO 1613 revoked PLO 601 which,

12. 23 FedReg. 2376, 2377 {1958), PLO 1613
provides in pertinent part:
1. Public Land Order No. 601 of August
10, 1948, as modified by Public Land Order
757 of October 16, 1951, reserving for high-
way purposes the public lands of Alaska ly-
Ing ... within 150 feet on each side of the
center line of the ... Seward-Anchorage
Highway ... is hereby revoked.

3. An easement for highway purposes, In-
cluding appurtenant protective, scenic and
service areas, over and acrogs the lands de-
scribed in paragraph 1 of this order, extend-
ing 150 feet on each side of the center line of
the highways mentioned therein, is hereby
established.

2s modified by PLO 757, had withdrawn

and reserved for highway purposes 150 feet
on each side of the Seward Highway, Id.
at2376. PLO 1613 converted the 150 foot
Seward Highway right-of-way to an ease-
ment of the same width.!?

The Boysen parcel cousists of some 80
acres joining the Seward Highway, The
patent was issued to Boysen's predecessor
on May 15, 1952, under the Homestead Act.
The homestead entry was made January 2,
1951, The patent contains a blanket reser-
vation for road rights-of-way as required by
48 USC. § 321d. See page 718 .supra.

Setting aside the possible effect of the
section 321d reservation, the homestead en-
try of Boysen’s predecessor in January 1951
fixes the date from which the property
rights of the owners of the parcel are to be
measured.® As of that date, PLO 601 had
withdrawn 100 feet of land from each side

~of the center line of the Seward Highway.

14 FedReg. 5048 (1949). !

The superior court was apparently of the
view that unless the State had fully oceu-
pied or staked this 100 feet before the ef-
fective date of the Right-of-Way Act of
1966, that act eliminated the withdrawal,
We drsagree.

{4} The Seward Highway was in emb-
ence by the time of the homestead entry.
The superior court apparently imposed the
staking requirement because of section 3 of
DO 26654 For the reasons we have ex-
pressed with respect to the Peases’ proper-
ty, the superior court’s conclusion concern-
ing the applicability of the staking require-

5. The easements established under para-
gvaphs 3 and 4 of this order shall extend
across both surveyed and unsurveyed public
lands described in paragraphs 1 and 2 of this
order for the specified distance on sach side
of the center line of the highways ... as
those center lines are definitely located a3 of
the date of this order.

Id. at 2376-77.

13. See part 1Nl infra.

14. Subsection (a)1) of section 1 of DO 2665
recognizes expressly the 150 foot withdrawal

for the Seward Highway expressed in PLO 757.
Se¢e note 5 supra,
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ment to the Seward Highway is erroneous.,
The Seward Highway was not new con-
struction in 1849, when PLO 601 was pro-
mulgated, or in 1951, when DO 2665 was
promulgated, It had a fixed location and
the boundaries of its right-of-way were as-
certainable by referring to the applicable
PLO and. measuring from its center line,

In addition, the 100 foot right-of-way
first created by PLO 601 does not depend
far its existence on the reservation placed
in the patent under section 321d. PLO 601
was issued pursuant to Executive Order
9337, 8 Fed.Reg. 5516 (1943), under which
the President of the United States delegat-
ed his authority to the Secretary of the
Interior under 43 U.S.C. § 141, ¢h. 421, § 1,
36 Stat. 847 (1910), repealed by Pub.L. No.
94-579, Title VII, § 704(a) (1976), authoriz-
ing withdrawal of public lands in Alaska for
specified public purposes.’® As previously
noted, the Right-of-Way Aet of 1966 applies
only o rights-of-way acquired under sec-
tion 321d reservations,

[5] For the above reasons the second
paragraph of the judgment as it relates to
the Boysen property must be reversed.. The
preceding discussion also requires, as did
our discussion in part I concerning the
Peases’ property, reversal of the first para-
graph of the judgment. We do not reach
the question whether a full 150 foot ease-
ment became fixed across the Boysen prop-
erty by operation of the section 321d patent
reservation and promulgation of PLO 757,
and thus may be unaffected by the Right-
of-Way Act of 1966. This question was not
specifically addressed by the superior court
nor is it presented in the briefs before us.

1

ROSS-APPEAL AS TO THE
HANSEN PROPERTY

The patent for the Hansen parcel was
issued to Hansen's predecessor-in-interest

THF

158, The State and the plaintiffs have agreed
that PLO 601 is based on Executive Order
9337 which, “in tum, rests on” 43 U.S.C.
§ 141, We thus have no occasion to con-
sider whether Executive Ovder 9337 delegat-
ed authority to make withdrawals in addition
to those authorized by 43 US.C, § 141.
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on June 1, 1950, under the Homestead Act.
The homestead entry was made on January
23, 1945, before the promulgation of any of
the land orders previously discussed, and
before passage of 48 U.S.C. § 321d. The
patent to the Hansen property does not
contain a section 321d reservation. -

The PLO 601 withdrawal was expressly
subject to “valid existing rights.” 14 Fed.
Reg. 5048 (1949). Homestead entries have
been held to give rise to valid existing
rights,!® although those rights may not in
all cases take priority over mtervemng
government acts.” Here, however, there is
no doubt of the intention to except prior
homestead entxies from PLO 601. As we
have noted, PLO 601 was promulgated pur-
suant to 43 US.C, § 141. 43 USC. § 142
states that “there shall be excepted from
the force and effect of any withdrawal
made under the provisions of ... section
141 ... 2ll lands which are, on the date of
such withdrawal, embraced in any lawful
homestead "... entry ....” Since entry
was in 1945, and the first withdrawal oe-
curred in 1949, Hansen’s predecessor~xn—1n-
terest, as an eatryman, had nghts superior
to the withdrawals.

{6] Section 321d has no effect on the
Hansen property. The mandatory reserva-
tion required by this statute was limited to
“patents for lands hereafier taken up, en-
tered, or located in the Territory of Alaska,
..." (emphasis added). Since the Hansen
land was entered in 1945, it was not “here-
after” entered and thus was excluded from
the operation of that statute. This is con-
sistent with the absence of the section 321d
reservation in the Hansen patent, and also
consistent with its presence in the patents
to the other two parcels of land involved in
this appeal where entry cceurred after July

18. Stockley v. United States, 260 U.S. 532, 540,
43 5.Ct. 186, 188, 67 L.Ed. 390, 394 (1923);
Korf v, Itten, 64 Colo. 3, 169 P. 148 150-51
(1917) .

17. Wilbur v, United States ex rel. Stuart, 53
F.2d 717, 720 (D.C.Cir.1931).
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24, 1947, the date on which section 321d was
adopted.

Thus, for reasons different from those
articulated by the superior eourt, the second
paragraph of the declaratory judgment is
affirmed as to the Hansen parcel.

Iv

TRANSAMERICA'S LIABILITY

{71 In count I of the complaint, Trans-
america sought a declaration absolving it of
liability to the Peases under its title insur-
ance policy. The superior court, following
Hahn v. Alaska Title Guaranty Co, 557
P.2d 143 {Alaska 1976), found Transamerica
. couditionally liable to the Peases for the
value of the 17 foot strip arising from DO
2665. In Hahn we held that the publication

of a public land order, there PLO 601, in the

Federal Register imparted constructive no-
tice of the order as to the land it effected,
Under the terms of the title policy there
involved, the title insurance company was
found to be liable. Id. at 146. We agree
that Hahn is squarely controlling.

Transamerica, however, contends that
Hahn should be overruled. We have con-
sidered Transamerica’s arguments in sup-
port -of this position and we are not per-
suaded that Hahn is unsound in any respect.
We therefore decline to overrule it. .Thus,
Transamerica is liable under its policy to
the Peases. Paragraph 4 of the declaratory
judgment so far as it relates to Transameri-
ca’s liability to the Peases is affirmed.

v

CROSS-APPEAL AS TO FIFTH, SIXTH,
SEVENTH AND NINTH CLAIMS
FOR RELIEF

The plaintiffs claim that the superior
court should have granted summary judg-
ment in their favor on their fifth, sixth,
seventh and ninth claims for relief. The
court made no ruling as to these claims.
We review them in accordance with the

18. In this somewhat abstract context the term
“property owner"' should be considered to be a
property owner situated as is the plaintiff Boy-

principle that any ground may be urged on .
appeal to support a judgment even if it was
not accepted -by the court in rendering
judgment. Moore v. State, 553 P.24 8, 21
(Alaska 1976); Ransom v. Haner, 362 P.2d
282, 285 (Alaska 1961). .

The fifth and sixth claims are similar
because to prevail, a property owner 1 must
establish status as a “subsequent innocent
purchaser , .. in good faith for a valnable
consideration” as that term is used {n AS
34,15.290. An innocent purchaser must lack
“actual or constructive knowledge” of the
conflicting deed or encumbranee that the
purchaser seeks to avoid. Sabo v, Horvath,
559 P.2d 1088, 1045 (Alaska 1976). Sabo
held that as between two grantees, a pre-
patent grantee’s deed that was recorded
before the patent was issued is a “wild
deed” and does not give constructive notice

to a post-patent grantee who duly records.
Id. at 1044, ’ T

The question here is whether public land
orders, which appear in the Federal Regis-
ter, impart constructive notice, thus pre-
venting the property owner from claiming
innocent purchaser status. We have in part
IV of this-opinion re-affirmed the holding -
of Hahn v. Alaska Title Guarantee Co.,, 557

- P.2d 143 (Alaska 1976) that publication of 2

fand order in the Federal Register is con-
structive notice of the order as that term is
used in a title insurance policy. That hold-
ing is controlling here, A

[8] The distinction between Sabo and
this appeal is that Sabo concerns private
deeds and this appeal invoives a conflict
between a government regulation and a
patent. Regulations published in the Fed-
eral Register take on the character of law.
Farmer v. Philadelphiz Eleetrie Co., 329
F2d 3, 7 (3d Cir.1964); United States v.
Messer Oil Corp., 391 F.Supp. 557, 561-62
(W.D.Pa.1975). All persons are presumed
to know the contents of the law. See Fep
rell v. Baxter, 484 P.2d 250, 265 (Alaska
1971). In United States v. Messer Oi
Corp., the district court indicated that regu-

sen, for Hansen has prevailed on other
grounds,
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lations published in the Federal Register
were sufficient notice to allow canviction of
a criminal violation. 391 F.Supp, at 562 If
Federal Register notice is sufficient for this
purpose, it is sufficient notice to 2 landown-
er regarding. easements that the federal
government has reserved across his land.
Thus, the publication of the land orders in
the Federal Register imparted constructive
notiece and served to preclude subsequent
innocent purchaser status,

In the seventh claim, plaintiffs contend
that the State is estopped from claiming
any easements under the orders here in-
volved. The State responds that construe-
tive notice defeats the estoppel claim.

[9]1 Estoppel requires “the assertion of 2
position by conduct or word, reasonable re-
liance thereon by another party, and result-
ing prejudice.” Jamison v. Consolidated
Utilities, Inc., 576 P.2d 97, 102 (Alaska 1978)
{footnote omitted). Plaintiffs claim that
the State has assérted by conduet that it
claims no easements by allowing the owners
to develop their property inconsistently
with the easements, and by not recording
the land orders. They assert that reasona-
ble reliance on that assertion has taken
place, Because we have already found that
publication of the land orders imparts con-
structive notice of the easements which
they create, that notice makes plaintiffs’
reliance unreasonable. Thus, the estoppel
claim lacks merit.

The ninth claim of plaintiffs is based on
the fact that the property owners' patents
involved here did not expressly refer to any
land order easements. Because of this the
plaintiffs contend that the property con-
veyed was conveyed free from such ease-
ments, They argue further that as a result
suit was required to be brought against the
property owners to vacate the patents, and
that the time for such a suit is, in all cases

19. 43 U.S.C, § 1186 provides:

Suits by the United States o vacate and
annul any patent shall only be brought within
stx years after the date of the issuance of
such patents.,

20. Bird Bear v. Mclean County, 513 F.2d 190,
192-93 (8th Cir.1975); Ball v, Stephens, 68

Alaska
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now beéfore us, barred by the six year stat.

ute of limitations contained in 43 Usg.
§ 11669

The premise of this argument is that a
patent which does not say that it is issued
subject to a public easement operates to
transfer the property free from the ease-
ment. We rejected this premise in Green.

!

We held there that an unexpressed DO 2665 .

603,
Similarly, in Girves v. Kenai Peninsula

easement was effective. Green, 586 P.2d at ;

Borough, 536 P.2d 1221 (Alaska 1975), we '
affirmed a trial court ruling that a right-of- °

way not expressed in a patent was effec.
tive:

At the outset Girves notes that neither
her “Notice of Allowance”, nor her patent
contained any express reservation of
rights-of-way in favor of any public body.
However, the absence of an express res-
-ervation of easement does not preclude
the borough from showing that a right-
of-way was established prior to the is-
suance of these documents. - '

Id. at 1224 (footnote omltted) We cited as
authority for that statement State v. Craw-
ford, T Ariz.App. 551, 441 P.2d 586 (1968).
That case aptly states:
[}t is also clear from cases decided under
43 U.S.C. § 932 that a subisequent -pat-
entee takes subject to previous right-of-
ways fsic] established under the grant
contained in that federal statute [Cita-

tions omitted] No contrary authority

has come to our attention.... The si-
lence of the patents does not preclude the
State from showing the full extent of its
right-of-way established prior to the time
when the patents were issued to plain-
tiff's predecessors,

Id. at 590.

[10,11] The above and other authori-
ties 2 establish that, by operation of law,

Cal.App.2d 843, 158 P.2d 207, 210 {1945); Ni-
colas v, Grassle, 83 Colo. 536, 267 P. 196, 197
(1928); Flint & P.M. Ry. v. Gardon, 41 Mich.
420, 2 N.W. 648, 655 (1879); Lovelace v. High-
tower, 50 N.M, 50, 168 P.2d 864, 874 {1546);
Verdler v. Port Royal RR., 13 S.C. 476, 481
{1881); Costain v. Turner County, T2 S.D. 427,
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land conveyed by the United-States is taken
subjeet to previously established rights-of-
way where the instrument of conveyanee is
silent as to the existence of such rights-of-
way. No suit to vacate or annul 2 patent in
order to establish a previously existing
right-of-way is necessary because the pat-
ent contains an implied-by-law condition
that it is subject to such a right-of-way.2
Thus the statute of limitations expressed by
43 U.S.C. § 1166 does not apply.

Vi

CONCLUSION

The first paragraph of the judgment is
REVERSED. The second paragraph of the
judgment is AFFIRMED aa to Hansen and
REVERSED as to Boysen. The third para-
graph of the judgment is REVERSED.
The fourth paragraph of the judgment is
AFFIRMED as to the Peases’ claim against
Transamerica. The case is REMANDED
for further proceedings tonsistent with the
foregoing.

RABINOWITZ, Chief Justice, dissenting
in part. :

I find that I am unable to agree with the
eourt's conclusion that the State of Alaska

36 N.wad 382, 383 (1949); Welils v. Penning-
ton County, 2 5.D. I, 48 N.W, 305, 308 (1891);
Sullivan v. Condas, 76 Utah 585, 290 P. 954,
957 (1930).

21. Indeed, when the Secretary of the Interior
declared these rights-of-way, they vested in the
public and there is authority that thereafter the
Secretary could not revoke them. In Walcott
Township v. Skauge, 8 N.D, 382, 71 N.W. 544
£1897), the court, in diseussing 43 U.S.C. § 932,
stated:

Highways once established over the public
domain under and by virtue of this act, the
public at once became vested with an abso-
Tute right to the use thereof, which could not
be revoked by the general government, and
whoever thereafter took the title from the
general government took it burdened with
the highway so established.
Id. at 546 {(emphasis added); accord Bird Bear
v, MeLean County, 513 F.2d 190, 192 (8th Cir.
1975), Weaberg v. Gibbs Township, 31 N.D,
46. 153 N.W. 140, 441 (1915); Gustafson v.
Gem Township, 58 S.D. 308, 235 N.W. 712, 713
t1913). Cf. City of Butte v. Yfikosowitz. 39
Mont, 350, 102 P. 593, 596 (1909) (grant of a

or the Municipality of Anchorage is entitled
to claim highway easements in exeess of
those reserved when the pareels in question
were conveyed by patent from the federal
government.  Before discussing the
grounds for my disagreement with the
court’s ruling, however, 1 beliave that it will
be useful to set forth what I consider to be
the significant facts.

The"principal question in this appeal is
whether the state! must compensate three
landowners for portions of their parcels
taken to widen existing roads. The land-
owners—Theodore and Claire Pease, Rich-
ard Boysen, and a limited partnership called
Hansen Associates—are the successors in
interest to persons who originally acquired
the parcels by patent from the federal
government. The federal government ex-
pressly reserved highway easements or
rights-of-way in the Pease and Boysen pat-
ents; there were no easements or rights-of-
way reserved in the Hansen patent. In
each case the state claims a highway ease-
ment greater than that reserved in the pat-
ent, resting its claims on various now-re- -
pealed federal directives which provided ar.
guably that the easements claimed by the
state should have been expressly reserved
when the parcels were conveyed by patent.

roadway under 43 U.S.C. § 932 is to the public,
and governmental entities have “supervision
and control thereof as trustee for the public,
«++"). That the rights-of-way were established
by administrative action rather than public
user does not put them on a different footing, -
See United States v. Rogge, 10 Alaska 130,
'152-53 (D.Alaska 1941), affd 128 F.2d 800 (th
Cir.1942).

L. Although the right of the Municipality of An-
chorage to claim undisclosed easements is.also
at issue, [ will refer only to the state's rights,
for convenience's sake, as the legal issues are
the same as to both the state and the munici-
pality.

2, The Pease patent reserved a right-of-way of
unspecified location and width under the au-
thority of 48 U.S.C. § 321d. and also reserved a
separate 33-foot right-of-way along- the south
and east boundanes of the parcel, The Peases
concede that the state is entitled to the 33-foot
nght-of-way, and the Alaska Right-of-Way Act
of 1866, ch, 52, 1966 Temporary and Special
Acts and Resoluugns, requires the state to

43
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In my view, the state’s reliance upon
undisclosed easements, decades after the
lands were patented,? is foreclosed by both
federal and state statutes of limitations
governing suits to set aside patents! In
addition, I think the landowners are enti-
tled to the protection of Alaska’s recording
act.’ Thus, I do not agree with the court’s
ruling that the state need not compensate
the landowners for taking easements which
were not expressly reserved in the patents.®

In my view, the dispositive legal issue in
this appeal should be framed as follows: if
the federal government mistakenly issues a
patent which purports to convey clear title
1o lands which should have been withheld

compensate the Peases if I uses a section 321d
right-of-way notwithstanding the fact that the
right-of-way was expressly reserved in the pat-
ent. In addition, section 138(b) of the Federal
Aid Highway Act of 1970 provides an indepen-
dent basis for concluding that the state may
not claim a section 321d easement. That provi-
sion states:

Any right-of-way for roads, roadways, high-

‘ways, tramways, trails, bridges, and appurte-
. nant structures reserved by section 321(d)

[sic] of title 48, United States Code (61 Stat.

418, 1947, not utilized by the United States

or by the State or territory of Alaska prior to

the date of enactment hereof, shall be and
hereby is vacated and relinquished by the

United States to the end and intent that such

reservation shall merge with the fee and be

forever extinguished.

Pub.L. No. 91-605, § 138(b), 1970 U.S.Code
Cong. & Ad.News 2001, 2029 (uncodified). The
state, however, claims yet another easement of
fifty feet on the Pease parcel, which Is seven-
teen feet greater than the easement to which
the Peases agree the state is entitled. The state
claims this fifty-foot easement pursuant to Pub-
He Land Orders 601 and 757 and Department
Order 2665.

The Boysen patent reserved only a section
321d right-of-way; once again, the state must
compensate Boysen if it uses a section 321d
right-of-way. The state, however, claims a sep-
arate 150-foot easement on the Boysen parcel
under the authority of Public Land Order 1613
and Department Order 2665.

As to the Hansen parcel, which is subject to
no reserved highway easements or rights-of.
way, the state also claims a 150-foct easement
under the authority of Public Land Order 1613
and Department Order 2665. - .

3. The Hansen patent was issued on June I,
1850; the Boysen patent, on May 15, 1952; the
Pease patent, on October 4, 1955. The stats

for highway easements, is there a time af-
ter which the patent may not be challenged
notwithstanding the mistake? Because
Congress has supplied the answer to thia
dispositive question in the form of a statute
of limitations applicable to suits challenging
the validity of patents, I think it is unneces-
sary to address the array of statutes, Public
Land Orders, and Departmental Orders
marshalied by the state in defense of the
easements that it elaims.

Forty-three U.S.C, § 1166 provides that
“[s]uits by the United States to vacate and

anuul any patent shall only be brought

within six years after the date of the is
suance of such patents.”? This statute of

did not claim the easemlems that it now seelu
until the mid to late 1970's,

4, 43 USC. § 1166; AS 00.10.230. I do not-

find it necessary to distinguish or consider the
many Alaska cases dealing with the effect of
various federal directives, because none of
those cases have addressed the statutes of imi-
tations issues.

5. AS 34.15.290.

6. The only federal directive upont which the
state relies which was in effect when the Hagn.
sen parcel was patented is Public Land Order
601; the remaining directives were not promul-
gated until after the Hansen patent was jssued
and cannot, in my view, be applied to alter
vested property interests without abridging
rights secured by the federal and state constitu-
tions. The withdrawals made by Public Land
Order 601 were, however, subject to “valid
existing rights,” and an entryman’s elaim is a
*“valid existing right* which could not be ad-
versely affected by Public Land Order 601.

Since the Hansen parcel was antered prior to -~

the promulgation of Public Land Order 601,
that parcel is not subject to the withdrawal
made by that directive.

7. Admittedly the United States is not a party to
this litigation, but this observation does not
answer the question of the applicability of the
federal statute of Bmitations, The state, which
acquired Its interests in federally-created high-
way easements from the federal povernment by

_ quitclaim deed, could not have acquired greater
rights than its grantor had; the state’s rights
are merely derivative, A claim that would
have been time-barred as to the United States
was not revived, nor did the federal statute of
limitations cease to run as to viable claims,
when the United States transferred its rights to
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limitations was enacted because of “the
inseeurity and loss of confidence of the pub-
lic in the integrity and value of patent title
to public lands, which had been occasioned
by conflicting claims ... which had result-
ed in many suits-being commenced to cancel

patents.,” United States v. Whited & Whe-

less, Ltd., 246 U.S. 552, 562, 38 S.Ct. 367,
368, 62 L.Ed. 879, 832 (1918). The statute
presupposes that the federal government
might err and issue a patent to previously
reserved lands. As the Supreme Court has
explained, “[i}f the act were confined to
valid patents it would be almost or quite
without use." United States v. Chandler-
Dunbar Water Power Co., 209 U.S, 447, 450,

the state. Stated differently, a time-barred
claim is not revived by assigning it to someone
to whom the relevant statute of limitations is
not applicable. See, e.g., Stanczyk v. Keefe,
384 F.2d 707, 708 (Tth Cir.1967) (parents could
not revive time-barred claim by assigning it to
minor child, against whom statute of limita-
tions did not run); Smith v. Copiah County,
232 Miss. 838, 100 So.2d 614, 616 (1958) (as-
signee’s claim is barred if assignor’s rights are
barred).

inkerenat in my conclusion that 43 U.S.C.
§ 1166 is applicable is the view that a judicial
ruling which declares that a portion of the
landowners' patented parcels must be con-
veyed without compensation to-the state, in
derogation of the patents themselves, is the
functional equivalent of a ruling that portions
of the patents be "vacated” or "annuiled.”

8. See United States v. Winona & St. Peter R.R.
Co., 165 U.S. 483, 17 S.Ct. 388, 41 L.Ed. 789
(1897, United States v. Chandler-Dunbar
Water Power Co., 209 U.S. 447, 28 S.Ct. 579, 52
L.Ed. 881 (1908). [n Winona the Court ex-
plained:

Congress evidently recognized the fact that
notwithstanding any evror in certification or

patent there might be rights which equitably-

deserved protection, and that it would not be
fitting for the government to insist upon the
letter of the iaw in disregard of such equita-
ble rights. In the first place, it has distinctly
racognized the fact that when there are no
adverse individual rights, and only the claims
of the government and of the present holder
of the title to be considered, it is fitting that a
time should come when no mere errors or
irvegularities on the part of the officers of the
land department should be open for consider-
ation. In other words. it has recognized that,
as sgainst itself in respect to these land
transacuons, it is right that there shouid be a
statute of limitations; that when its proper
officers, acting in the ordinary course of their

28 8.Ct. 579, 580, 52 L.Ed. 881, 837" (1908).
The well-settled rule is that the running of
the statute of limitations “makes the title
of the patentee good as against the grantor,
the United States.” United States v. Eaton
Shale Co., 433 F.Supp. 1256, 1269 (D.Colo.
1977). If the landowners' patent titles are
good as against the original grantor, the
United States, then their titles are good as
against the state, which acquired its inter-
ests, if any, in the patented lands in 1959 by
quitelaim deed from the federal govern-
ment. In my view the effect of- the six-
year statute of limitations is to validate a
mistakenly issued patent after the limita-
tions period has expired® Thus, I would

duties, have conveyed away lands which be-

longed to the government, such conveyances

should, after the lapse of a prescribed tme,

be conclusive against the government, and

this aotwithstanding any errors, frregulari-

ties, or improper action of its officers therein.
185 U.S. at 475-76, 17 S.Ct. at 370-71, 41 L.Ed.
at 795 (emphasis added),

Indeed, so strong is the federal policy of
ensuring that federal patents convey unassaila.
ble title that the validity of even fraudulently-
procured patents may not be challenged after
the six-year statute of limitations has run. See,
e.g.,, United States v. Whited & Wheless, i4d.,
246 U.S. 552, 38 S.Ct. 367, 62 L.Ed. 879 (1918).
A patentee who procures a patent by fraud has
good title after the six-year period has expired,
although the statute of limitations does not
begin to run until the fraud is discovered, Ex-
plaration Co. v. United States, 247 U.S. 435, 38'
S.Ct. 571, 62 L.Ed, 1200 (1918).

In addition, the federal bona fide purchaser
doctrine provides that the validity of an errone-
ously granted patent may not be challenged
once the original patentée conveys the parcel to
a bona fide purchaser. ‘See, e.g., United States
v. California & Oregon Land Co., 148 U.S, 31,
40-41, 18 S.Ct. 458, 451-462, 37 L.Ed. 354,
359-60 (1893); Colorado Coal & fron-Co. v.
United States, 123 U,S, 307, 313, 8 S.Ct 13},
133, 31 L.E4. 182, 185 (1887). Bona fide pur-
chase from a patentee is a perfect defense to a
suit to set aside a patent. See, eg, Wright-
Blodgett Co. v. United States, 236 U.S. 397, 35
§.Ct. 339, 59 L.Ed. 637 {1915), which involved 2
patent ghtained by fraud;

(Tlhe respect due a patent, the presumption

that all the preceding steps required by the

faw had been observed before its issue, and
the immense importance of stability of titles
dependent upon these instruments, demand
that suit to cancel them should be sustained
only by proof which produces conviction. .. .
And, despite satisfactory proof of fraud in
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hold that the federal statute of limitations,
43 U.S.C. § 1166, bars the state's claim to
undisclosed easements?

As an independent basis for ruling that
the landowners’ parcels are {ree of the ease-
ments claimed by the state, I would hold
further that the state’s claims are barred by
AS 09.10.230, which provides in pertinent
part:

No persen may bring an action to set

aside, cancel, annul, or otherwise affect a

patent to lands issued by this state or the

United States, or to compel a person

claiming or holding under a patent to

couvey the lands described in the patent
or a portion of them to the plaintiff in
the action, or to hold the lands in trust

obtaining the patent, as the legal title has
passed, bona fide purchase for value is a
perfect defense.
Id. at 403, 35 S.Ct at 341, 59 L.Ed. at 640
(citations omitted) {emphasis added),

8. 1 find the authorities relied upon by the court,

see ante n. 19, inapposite for two reasons. .

First, those authorities simply do not address
the statute of limitations issue,

Second, many of those- authorities involve
situations in which, at the time the patent in
question was issued, the patented lands had
previously been conveyed to or reserved for
some third party, such as a railroad or a state,
In such situations courts have sometimes con-
cluded that the prapatent interests prevailed
over the patentees’ claims. In the case at
hand, howaever, the state is not claiming, and
cannot claim, that it acquired the easemeats or
rights-of-way prior to the issuance of the pat-
ents in question and that the patents were
therefore issued in derogation of the state’s
rights, The claim is not that the federal
government had conveyed away parts of the
patented parcels to anyone prior to issuing the
patents; rather, the gist of the claim is that the
federal government mistakenly conveyed by
patent, lands that it Intended to keep for itself,

In Cramer v. United States, 261 U.S. 219, 67
L.Ed. 822, 43 §.Ct. 342, (1923), the Court made
precisely this distinction. -‘ramer involived a
suit brought by the United States to set aside a
patent granted to a railroad covering lands oc-
cupled by Indians. The Court distinguished
between suits brought by the government to
cancel patents and revest title in itself and suits
brought so that the parcels could be vested in
third parties whose rights had accrued prior to
patent. The Court noted that the six-year stat-
uee of limitations applies to the former kind of
case, but not to the latters

The swit is not barred by [now 43 US.C,

§ 1166}, limiting the time within which suits
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for or to the use and benefit of the plain-
tiff, or on account of any matter, thing,
or transaction which was had, done, sufs
. fered, or transpired before the date of the
patent unless commenced within 10 years
from the date of the patent.)? i

This statute, which clearly evinees the legis-
lature’s intent that patents be considered
conelusive evidence of the title they purport
to convey after ten years from the date of
issusnee, has been the law of the territory
anu Ztate of Alaska for the better part of a_
century. In my view it is appropriate to_
give effect to this long-standing state poliey -
of promoting public confidence in the stabil-
ity and marketability of pa -ut titles.

may be brought by the Unit- + States to annnl
patents, o
The object of that statute is to extinguish
any right the government may have in the
land which is the subject of the patent, not to
foreclose claims of third parties. Here the
purpose of the annulment was not to estsb-
fish the right of the United States to the
fands, but to remove a cloud upon the posses-
sory rights of its wards, As steted hy this
court in United States v. Winona & St. Peter
RR. Co., 165 U.S. 463, 475 {17 S.Ct 368,
3701, 41 L.Ed 789, 795, ... the statute was
passed in recognition of “the fact that when
there are no adverse individual rights, and
only the claims of the government and of the
present holder of the title to be considered, it
is fitting that a time should come when no
mere errors or irregularities on the part of
the officers of the Land Department should
be open for consideration.” After the lapse
of the statutory period, the patent becomes
conclusive against the government, but not
as against claims and rights of others ...,
Id. at 233-34, 43 S.Ct at 346, 67 L.Ed. at 628
{emphasis in original). See also United States
v, Krause, 92 F.Supp, 756, 768 (W.D.La.1950);
Capron v. Van Horn, 258 P, 77 (Call927)

10. See Monroe v. California Yearly Meeting of
.Friends Church, 564 F.2d 304, 306 n. 2 (Sth
Cir.1977).

11. Although the question of the applicability of
AS 05.10.230 was not raised below, we have
repeatedly stated that “{u}pon appeal, a correct
decision of the superior court will be affirmed
regardless of whether we agree with the rea-
seos advanced.” Fireman's Fund Am, Ins. Cos.
v. Gomes, 544 P.2d 1013, 1017 n. 12 (Alaska
1978); Carlson v. State, 598 P2d 969, 973
{Alaska 1979); A & G Constr. Co. v. Reid Bros.
Logging Co., 547 P.2d 1207, 1211 n. 1 (Alaska
1976).
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Finally, I do not agree with the court’s
holding that Boysen and the Peases are
charged with constructive notice of federal
directives published in the Federal Register
and thus are unable to claim bona fide
purchaser status under Alaska's recording
act, AS 34.15.290.

Forty-four U.S.C. § 1507 provides that
persons are charged with notice of docu-
ments filed for publication in the Federal
Register “except in cases where notice by
publication is insufficient in law.” Thus,
the pertinent question is whether published
notice of federal directives such as Public
Land Orders is “insufficient in law to bind
Boysen and the Peases, who did not have
actual -knowledge of the published di-
rectives when they purchased their par-
cels, 12

The answer to this question is supplied by
federal law,¥ and, as the court notes, there
are a number of situations in which notice
in the Federal Register is sufficient to bind
persons who did not know of the publica-
tion. In my view, however, ihis appeal
involves a situation in which notice by pub-
lication is “insufficient in law” within the
meaning of 44 U.S.C, § 1507.

Our task is to determine whether Con-
gress intended that the sufficiency of pub-
lished notice of federal directives affecting
Alaska real property is to be tested by
looking to state law ™ or by applying an
independent body of federal common law

12. Under AS 24.15.290 Boysen and the Peases
must prevail as bona fide purchasers unless
they are charged with constructive notice of
the existence of easements which were not
recorded in their chains of title,

Our ruling in Hahn v. Alaska Title Guaranty
Co., 557 P.2d 143 (Alaska 1976) does not dis-
pose of this issue because the parties in Hahn
did not argue, and we did not consider, whether
a notice published in the Federal Register
might be “Insufficient in law.”

13. See, e.g., Ritter v. Morton, 513 F.2d 942, 946
(9th Cir.1975) (per curiam), cert. denied, 423
U.S, 947, 96 5.CL. 362, 46 L.Ed.2d 281 (1975);
United States v. Boyd, 458 F.2d 1252, 1254 (6th
Cir.1972), :

4. See, e.g., Reconstruction Finance Corp. v.
Beaver County, 328 U.S. 204, 66 S.Ct. 992, 50
L.Ed. 1172 (1946). Congress is, of course, free
to adopt state rules as federal law. See gener-
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designed to supplant the state’s conveyane-
ing rules® Congress did not address this
question when enacting the predecessor to
44 USC. § 1507, but, in my view, had it
done so it would not have concluded that
lands whose private title began with a pat-
ent from the federal government should be
subject to different conveyancing standards
than neighboring parcels whose title origi-
nated elsewhere. I find it difficult to be-
lieve that that Congress could have iritend-
ed to displace established conveyancing law
in every state in the union and create.a
chaotic system in which each state is re-
quired to apply different standards to pat-
ented parcels than to parcels whose chain of
title -did not begin with a federal patent.
In short, I think that the sufficiency of
notice for purposes of 44 U.S.C. § 1507
should be determined by applying state law
standards. Since the law of this state does
not charge a grantee with notice of prepa-
tent transactions and documents®® or of
instruments not recorded in the chain of
title,” 1 would conclude that Boysen and
the Peases did not have constructive notice
of the easements claimed by the state and
thus are protected by AS 34.15.290,

G gxauuum STSTEN
3

ally P. Bator, P, Mishkin, D. Shapiro, & H.
Wechsler, Hart and Wechsler's The Federal
Courts and the Federal System 470-71, 491-94
(2d ed. 1973). The classic example of such an
Incorporation of states’ legal doctrine into fed-
eral law is the Federal Tort Claims Act, under
which the liability of the United States—a fed-
eral question—is determined by applying state
substantive law. See 28 U.S.C. § 2674; see
also, e.g., Otteson v. United States, 622 F.2d
516 (10th Cir.1980).

15. Ses, eg, Clearfield Trust Co. v. United
States, 318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838
(1943).

16. See File v. State, 593 P.2d 268, 270 (Alaska
1879) ("patent is the highest evidence of title™),

17. See Sabo v. Horvath, 559 P.2d 1038 (Alaska
1976), .
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1. Public Lands e=114(1)

While administrative regulation under
Small Tract Act, providing that unless oth-
erwise provided in classification order,
leased land was subject to a right-of-way
not to exceed 83 feet in width along bound-
,aries of tract, may be read restrictively, its

. apparent objective was to provide rights-of-
way for “access streets or roads” and for
public utilities, not to eliminate other poten-

" tially applicable reservations. Small Tract

Sept. 1, 1978.

State brought eminent domain action
seeking portions of two lots for use in
planned widening of road, claiming 50 foot
right-of-way on either side of road’s center

, line. Property owners claimed that express
provisions in. patents to subject lots limited
State's right-ol-way to 33 feet. After ton-
solidation jof “cases, the Superior Court,

Third Judigial District, Anchorage, J. Justin -

Ripley, J.1 granted summary judgment in’
tavor of properly owners on liability issues,
and State brought appeal. The Supreme
Court, Rabinowitz, J., held that: (1) ir ab-
sence of some indication that Congress in-
tended right-of-way reservalions under
Small Tract Act to be exelusive or that
rights-of-way reserved pursuant to Act are
incompatible with other potentially applica-
ble rights-of-way, various discrelionaty
rights-of-way must be allowed Lo operate
together; (2) accordingly, since B60-fool
right-of-way created by secretarial order
was not irreconcilable with 33-foot right-of-~
way cregtet’l by regulations under Small
Tract Act under which predecessor pat-
entees originally occupied property, lot was
subject to 50-foot right-of-way; (8) general
right-of-way reservation in secretarial order
applied to other lot in question only if eflfec-
tive dale of Small Tract Aect lease was
preceded by both construction of road and
issuance of secretarial order, and (4) materi-
al issues of fact exisled as to whether 50-
foot right-of-wa} actually was appropriated
prior to dale other lot was leased, preclud-
ing summary judgment.

ce v Flascesnd snd romanded in parl.
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Act, § 1 et seq., 43 U.S.C. (1976 Ed.) § 6822
et seq. .
2. Public Lands e=114(1)

In absence of some indication that Gon-
gress inlended right-of-way reservations
under the Small Tract Act to be exclusive
or Lhat rights-of-way reserved pursuant to
said Act are.incompatible with other poten-
tially applicable rights-of-way, the various
diseretionary rights-of-way must be allowed
to operate together. Small Tract. Act, § 1
et seq., 43 U.S.C, (1976 Ed.) § 682a et seq,
3. Administrative Law and Procedure

=413

An administrative agency's interprota-
tion of ils own regulation is normally given
effect unless erroneous or inconsistent with
regulation,

4. Statutes e=219(1)

An administrative agency's interprota-
tion of a statute is nol binding upon courls
since slalulory inlerpretation is within judi-
ciary's special competency, but where stat-
ute is ambiguous, some weight may be giv-

‘en to administrative decisions interpreting
it,
6. Publlc Lands e=114(1)

Thirty-three-foot right-of-way eppear-
ing in patent to lot previously leased under
Small Tract Act was more specific than
general right-of-way reservation contained
in secrelarial order No. 2666 issued by Sce-
retary of Interior establishing 50-foot right-
of-way on either side of center line for local
roads; however, since there was no serious
conflict between the two overlapping
rights-of-way, there was no need (o resor!
to rule of construction {avoring specific pro-
Visions over general provisions. Small
Tract Act, § 1 ol seq., 43 U.S.C. (1976 54
§ 682a et seq.
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6. Statutes &=194

Rule of construction favoring specific
provisions over ganeral provisions need not
be involed unless it is impossibie to give
effect to both provisions. ~

7. Stalutes ¢=2234
Where one stalule deals with a subject
in general terms and another deals with
" part of the same subject in & more detailed
way, the two should be harmonized if possi-
ble, but if there is any conflict, the latter
will prevail regardless of whelher it was
passed prior to general statule, unless it
appears that legislature intended to make
general act controlling,

8. Public Lands ¢=]14(1)

As 2 general rule, where language of a
public land grant is subject to reasonable
doubt, such awmbliguities are to be resolved
strictly against grantee and inm favor of
government.

% Public Lands e=114(1)

Public land granis must be evaliated
u light of rules and alds of statutory con-
Ltruction.

0. Administrative Law and Procedure
e=412
Administrative regulations which are
gistative in character are interpreted us-
g same principles applicable to statules.

l. Administrative Law and Procedure
6412
In case of sdministralive regulations
hich deal with same subject, their provi-
mg should be considered together.

Statules e=223.1

Prior statutes relating to same subject
iter are to be compared with new provi-
1, and if possible by reasonable construc-
1, both are to be so construed that effect
riven to every provision in all of them.

Statutes e=223.1
* In some circumsiances, interpretation
‘ne statulory provision is properly infle-
«1 by content of another provision ad-
sing similar purposes or objects; guid-
principle s that if it is natural and
sunable that wembers of legislalure

50
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would think about another atatute and have
their impressions derived from it influence
their understanding of act whose effect is
in question, then court ealled upon to con-
strue deb in question should also allow its
understanding to be influenced by impres-

_gions derived from other statute.

14. Public Lands &=114(3)

Property owned pursuant to patent
which was issued by fedetal government to
current owners' predecessors in interest
who originally occupied property pursuant
to Small Tract Act lease, and which patent
expressly limited State's right-of-way for
roadway and publie utilities purposes to 38
faet on either side of center line, was sub-
ject to 50-foot right-of-way provided by sec-
retarial order No. 2665, which was jasued
after small tract classifieation order No. 22
making certain property, including subjec
fot, available for small tract disposition, bu
before issuance of lease and subsequen
patent. Small Tract Aect, § 1 et seq., 43
U.5.C. (1976 Ed.) § 632a et seq,

15. Public Lands o=114(3)

Prior to issuance of a Small Tract Act
lease or patent providing for a 83-foot
right-of-way, appropriation of a roadway on
lands classified as small tracts and opera-
tion of secretarial order No. 2665 establish-
ing a 50-foot right-of-way for local roads
were sufficient to establish a 50-foot right~
of-way., Small Tract Act, § 1 et seq., 43
U.8.C. (1976 Ed.) § 6821 el seq,

16. Public Lands ¢=114(3)

Once lease to a particular parcel of
land was issued under the Small Tract Act,
lease separated land from other small tracts
and lessee took property subject to both
general right-of-way reservations which ap-
plied at time of lease and specific right-of-
way reservations which applied through
lease's provisions. Small Tract Act, § 1 et
seq., 43 U.S.C. (1976 Ed.) § 682a et seq,

17. Public Lands ¢=114(3)

General 60-foot right-of-way reserva-
tion provided by secretarial order No. 2665
for local roads applied to subject lot only if
effective date of Small Tract Act lesse to
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lot, providing for a 33-fool right-of-way,
was preceded by bolh construction of road
and issuance of secrelarial order, thal is,
until Department of Inlerior acted to bring
road into existence, there was no busis for
Secretary’s reservation of rights-of-way,

Small Tract Act, § 1 et seq, 43 US.C. .

(1976 Ed.) § 682a et seq.
18. Public Lands ¢=114(3)

Where lease to subject lot under Small
Tract Act.providing for a 33-fool right-of-
way was dated June 30, 1950, and secretari-
al order No. 2665 establishing 50-fool right-
of-way reservation for local roads did not
become effective uniil Octeber 20, 1951, sec-
retarial order did not operate to establish
50-foot right-of-way on lot. Small Tract
Act, § 1 et seq., 43 U.S.C. (1976 Ed.) § 6822
et seq.

19, Public Lands ¢=114(3)

‘By issuing small tract lease containing
a specific, discretionary right-of-way reser-
vation, Secretary of Interior inlended to
preclude 'subsequent operation of general
discretionary reservation in sccretarial or-

der No. 2665 establishing a 50-fool, right-of-

way on either side of center line ol local
road. Small Tract Act, § 1 el seq., 43
U.S.C. (1976 Ed.) § 682a et seq.
20. Public Lands ¢=114(3) .

Lease of lot pursuant to Small Tract
Act did not permit acquisition during lease
term of general rights-of-way which were
not applicable to leased land prior to effce-
tive date of lease, and, accordingly, interest
transferred by lease and option te purchase
waas no} intended to be subject to unilaleral
reduction between date lease was executed
and date option was exercised. Small Tract
Act, § 1 et seq., 43 U.S.C. (1976 Ed.) § 682a
el seq.
21. Judgment &= 181(15)

In eminent domain action in which
State sought portions of subject lots for use

1. ‘The state’s complaints were filed July 8, 1974.
Initially, the complalals sought a 50-foot right-
ofl-way and a 20-foot slope easement (for Jater-
al support ol’{the roadway). The state flled
amended coniplaints on November 12, 1974,
The amended complaints omitted the slope
easement and instead sought to acquire:

(1) an estate In fee simple for the 50 foot
neumwiaht.afoway on hoth the Green and Goodman

52

in planned widening of road, genuine issue
of fact existed as to whether 50-foot right-
of-way had actually been appropriated prior
to date of Small Tract Act lease to property
providing for 33-foot right-of-way, preclud-
ing summary judgment. Small Tract Act,
§ 1 el seq., 43 U.S.C. (1976 Ed.) § 682a el
seq.

22, Judgment ¢==185.2(1)

Once movant for summary judgment
has satisfied his burden of establishing ab-
sence of genuine issues of material fact and
its right, on basis of undisputed facts, to
judgment as a matter of law, nonmovant
was required, in order to prevent summary
judgment, to set forth specific facty show-
ing that he could produce evidence reason-
ably tending to dispute or contradict mov-
ant’s evidence and thus demonstrate that a
material issue of facts exists. Rules of
Civil Procedure, rule 56{(c).

23. Judgment ¢=185.2(4)

Mere assertions of fact in pleadings

and memoranda are insufficient for denial

of motion for summary judgment. Rules of
Civil Procedure, rule 56(c).

Eugene Wiles, Robert L. Eastaugh and
Stephen M. Ellis, Delaney, Wiles, Moore,
Hayes & Reitman, Inc., Anchorage, for ap-
pellant.

Murphy L. Clark, Anchorage, for appel-
lees Green.

David B. Loutrel, Croft, Thurlow, Loutrel

§z Duggan, Anchorage, for appellees Good-
man. . .

Before BOOCHEVER, C. J., and RABI-
NOWITZ, CONNOR, BURKE and MAT
THEWS, JJ.

OPINION
RABINOWITZ, Justice.

The state brought eminent domain ac
tions ! in the superior court secking portion

¢ parcels (excluding minerals lying more tha
100 vertical feet below the roadway's su
face), and
{2) a lemporary construction easement
and over additional portlons of the Green an
Goodman properties,
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of the lots owned by the Greens and Good-
mans 2 for use in the planned widening of
Tudor Road in Asnchorsge. - The state
claimed a right-of-way extending 50 feet on
either side of Tudor Road’s cenler line
The Greens and Goodmans argued that ex-
press provisions in the palents to their lots
limited the state's right-of-way to 33 feet
on either side of the center line. After the
state had amended its complaints, Lhe par-
ties stipulated Lo consolidalion of the cases
for determining liability issues and also
stipulated to resclution of right-of-way is-
sues by summary judgment if the parties
could agree upon the facts? Subsequently,
both the state and the properly owners
moved for summary judgment. The superi-
or court granted summary judgment in fa-
vor of the Greens and Goodmans on all
liability issues! The stale then brought
this appeal.

A brief history of the Green and Good-
man parcels is necessary lo an under-
standing of the parties’ contentions in this
appeal. The lots were originally owned by
. the United States and were among lands
withdrawn “from all forms of appropriation
under the public-land laws" ® by the Secre-
tary of the Interior in 1942. Pursuant to
that withdrawal order, Lhe lands were re-
served for use by the War Department.® In
1949 the Secretary of the Interior, acting
pursuant to execulive order, terminated
War Department jurisdiclion bul provided
that_certain described lands, including the

2. The Kerkoves and Urbaneks answered the
state's complaint and alleged that “they are
owners of B substantial property interest” In

the Goadman parcel. They have not appeared |

in this appeal.

3. Five separate actions originally were consoli-
dated, two of these involved the Green and
Goodman propertles. The partles® stipuiation
expressly reserved compensation and damages
Issues for separate trlal or determination “on
an lndividual basis.”

4. The superfor court ordered summary judg-
ment for the property owners on July 265, 1975,
Final judgment was entered on Septemiber 21,
1976, {or the Greens, on Seplember 27, 1976,
for the Goodmans, and on October 28, 1976, for
the Kerkoves and Urbaneks,
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property which was eventually conveyed to
the Greens and Goodmans, “shall not be-
come subject to the initiation of any rights
or to any disposition under the public land
lawa until it is g0 provided by a order of
classification . . . opening the lands
to application under the Swmall Tract Act
« < "7 Buch a classification order was
issued the following year;® under that or-
der, lots 11 (Green) and 12 (Goodman) were
made available for small tract disposition.

The Goodmans and Greens contended
that their predecessor patentees first occu-
pied the lois pursuant to Small Tract Act
leases and subsequently received patents to
the land from the federal government.’
The- patents contained substantially identi-
cal reservations, including the following
language: '

" The reservation of a right-of-way for
roads, roadways, highways, tramways,
trails, bridges, and eppurtenant strue-
tures constructed or to be constructed by
or under any authority of the United
Slates or by any slale created out of the
territory of Alaska in accordance with the
Act of July 24, 1947 (61 Stat. 418, 47 [48]
U.s.c, § s21(dp.

The following typewriiten language was
added to the printed patent form:

This patent is subject to a right-of-way
ot exceeding thirty-three (33) feet in
width, for roadway and public utilities

§. Publie Land Order 5 (June 26, 1942),

8 Id
7. P.L.O, 615 (November 8, 1949; published In
Federal Reglster, November 16, 1949).

8. Small Tract Classiflcation No. 22 (March 23,
1950).

2. The Goodmans allege that thelr predecessar
patentee occupled lot 12 on Aprit 21, 1950, and
recelved a patent on April 28, 1952, The Green
parcel (Jot 11) was leased from the United
States on September 1, 1952, and patent was
granted on December §, 1953,

.
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purposes, being localed along the north

and west boundaries of said land.®®

After the issuance of Small Tract Classi-
fication Order No. 22 but belore issuance of
patents to lots 11 and 12, the Secretary of
the Interior issued Secretarial Order No.

2665 1! establishing the width of public
highways in Alaska which were under the'

jurisdiction of the Sceretary of the Interior.
For “loc¢al roads"—ell roads not classified as
“through roads” or “feeder roads"—the
width set by Secrelarial Order No. 2665 was
60 feet on each side of the road’s center
line. Tudor Road was not among the
named “Lhrough” or “feeder” rouds.'t

In light of this administralive order and
the chronology of events relating to these
lands, appellant State of Alaska takes the
position that the Green and Goodman par-
cels were subject to a 100 foot right-of-way
for Tudor Road. Specifically, the state ar-

gues that the planning and construclion of
Tudor Road by the United States effective-
ly appropriated land Jying in the right-of-
. 'way and reserved such right-of-way to the
United States. Prior to issuance of patents
to lots 11 (Green) and 12 {Goodman), the
100 foot right-of-way reservation for local
roads established by Secrelarial Order No.
2665 became effcelive. Thus, reasons the

10. The quoted language appeared In the patent
to the Goodmans' property, The typewritten
language in the patent to the Greens' property
stated that the right-of-way was located along
the north and east boundaries of lot 11.

11, Secretarlal Order No. 2665 reads, In part;

RIGHTS-OF-WAY FOR HlGHWAYS IN
ALASKA
Section 1. Purpose. (a) The purpose of
this order Is to (1) fix the width of all public
highways in Alaska established or maln-
tained uader the jurisdiction of the Secretary
of the Interfor and (2) prescribe a uniform
pracedure for the establishment of rights-of-
way or easements over or across the public
. lands of such highways, Authority for these
actlons {s contalned In section 2 of the act of
June 30, 1932 (47 Stat. 446, 48 U.S.C. 321a).

Sec. 2, Width of Public Highways. (a) -

The width of lbe public highways In Alaska
shall be as follbws:

(1) For through roads: The Alaska Highway
shall extend 300 feet on cach side of the
center Hue thereol. [Other highways listed}

state, a right-of-way extending 50 feet

" from the Tuder Road center line onto por-

tions of lots 11 and 12 was validly reserved
prior to the time privale parties acquired
vested righlas in the lots through issuance of
the patents, As an alternstive to its mo-
tion for summary judgment, the state as-
serted that a genuine issue of material faet
existed with respect to the Goodman prop-
erty, I, e, that the date of Tudor Road’s
construction must be established before the
respective rights of the partxes could be
determined.

The Greens argue that their property was

- unaffected by the Secretary's 100 foot

right-of-way designation because regula-
tions under the Small Tract Act had segre-
galed these parcels from the operation of
general right-of-way provisions prior to the
date of issuance of Secretarial Order Ne.
2665. Thus, only easements reserved by
authority of the Small Tract Act apply.
The Goodmans reiterate the Greens' posi-
tion, but they further contend that their
predeceasor patentee had acquired vested
rights under his lease pursuant to Small
Tract Classification No, 22, Since the pat-
ent was oblained by operation of the same
lease provisions, vested patent rights relate
back to the dale of lease for purposes of
determining the applicable right-of-way.

shall -extend 150 feet on each side of the
center line thereof,

(3) For local roads: All public roads not clas-
sified as through roads or feeder roads shal
extend 50 feet on each slde of the center lne
thereof,

12. The relevant chronology Is as follows:
Small Tract Classification
Order No. 22

Alfeged dale of “entry” on
Goodmian parcel pursuant
to Small Tract Crder No,
22 Apiil 12, 1950

Secretarlal Order t;lo. 26865 October 20, 1951

March 23, 1950

(date of publication

In Federal Register)
Date of patent t¢ Good-
mans’ predecessor Aprit 28, 1952
Lease dale of Green parcel
under Small Tracl Order g
No, 22 September 1, 1952

, Date of patent to Groens'

predecessor Decewber 1, 1953
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use the issues regarding the Green and

‘man parcels dif{er somewhat, we shall-

us the Lwo -parcels separalely.

¢ slate argues that Tuder Road had
appropriated by the United States pri-

any inlerest vesiing in the Greens’
cessor patentee. Thus, the state con-
« Secrelarial Order No. 2665 estab-
1 2 60 foot right-of-way for Tudor
in the same manner as it did for other
* roads,”

+ Greens do not dispule the federal
nment’s ‘appropriation of Tudor Road
1 extent of the actual roadway and
ing shoulder® The Greens also ac-
edge that their predecessor in inlerest
ot in possession of lot i1 until after
iginal construction of Tuder Road.¥

lition, they agree with the stale Lhat.

avial Order No. 2665 is valid within
sper sphere of application; but they
( that neither the statutory authority
vhich Secretarial Grder No., 2665 is
nor the order itself is applicable to
Jagsified under the Small Traet Act.

Greens rely principally on Lhis court’s
v in State, Department of Highways
shy, 410 P2d 724 (Alaska 1966), to
L their coniention that 48 U.S.C

(1946) and Secretarial Order No.
‘are inapplicable to lands classified
the Small Tract Act."™ In Crosby
irl determined thal anolher statute,

« Greens devole a subslantial portion of
Yrief to the argument that the state's
n is Incorrect because appropriation of
r 8 roadway does not reserve a right-of-
eyond the widith of the roadway and
g shoulder as aclually eslablished by
liture of funds or construction of the
As we understand the briefs, however,
le does not argue that the 50 foot right-
was appropriated by the United Stales.
I the state contends that once Tudor
vas appropriated, Secretarta! Order No,
nerated to establish a 50 foot right-of-
rgardless ol Tudor Road's original

relevant chroaclogy for the Greens'
v is as follows:

irlal Order No. 2665 Cutober 20, 1951
(date of publicationin

the Federnl Register)
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48 U.S.C. § 321d (1952), was not applicable
to lands leased.or sold pursusat to.the
Small Tract Act. The court relied upon
congressional intent as reflected in the leg-
islative history of the Act of July 24, 1947,
todifled as 48 USG § 321d (1952), snd
concluded:
[Tihe 1974 Act, in speaking of lands "tak—
en up, entered, or located,” had reference
only to those public land laws where dis-
cretionary authorily om the part of a
government officer or agency {o impose
reservations for rights-of-way was ab.
sent, and was not intended to apply to
those laws where such authority existed.!s
The-Small Traet Act gave the Secretary of
the Interior discretionary authority to sell
or lease small tracts “under such rules and
regulalions as he may prescribe”, and the
Secretary had issued regulations pre-
scribing a 33 foot right-of-way without pro-
viding for the right-of-way requirements
contained in 48 U.S.C. § 821d (1952). Ac-
cordingly, Lhe general right-of-way reserva-
tion in 48 U.S.C. § 821d (1952) did not apply
and only the discretionary right-of-way ap-
plicable specifically to Small Tract Act
tands was operative.

In the case at bar, the state does not rely
upon 48 U.S.C, § 821d (19562); instead, it
bases its argument exclusively on 48 U.8.C.
§ 321a (1952) and Secretarial Order-No.
26657 The statule iavelved in Crosby was

Apgplicatlon for small tract
lease by the Greens’ prede-

cessor in Interest August 26, 1952
Lease Issued lo the Greens®

predecessor In Interest September I, 1952
Patent ssued to the Greens’

predecessor-fu Interest for

lot 1l December 1, 1953

15, Act of Jupe 1, 1938, 52 Stat. 609, 43 U.8.C.
§ 682a (1964). The Small Tract Act was made
applicable to Alaska by the Act of July 14,
1945, 59 Stat. 467,

16, State, Dept. of Highways v. Crosby, 410
P.2d 724, 727 (Alaska 1966).

14

17, The Greens acknowledge that Secretarial
Order No. 2665 was Issued pursuant to the Act
of June 30, 1932, c. 320, § 2, 47 Stat, 446, 48
U.S.C. § 321a {1846). That sectlon directed the
Secretary of the Interlor to “execute or cause
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enaeted July 24, 1947; the statule which
authorized Secrelarial Order No. 2665 had
been enacted 15 years earlier on June 30,
1932, In addition, the subjecls addressed
by § 32la differ markedly from those gd-
dressed by § 321d. Section 82la governs
the transfer of road construction and main-
tenance functions to the Secrelary while
section 921d requires certain righi-of-way
reservations to be included in “all patents
for lands hereafter taken up, eniered, or
located in the Territory of Alaska” The

Crosby decision held that right-of-way res-,

ervations under 48 U.S.C. § 321d (1952) did
not apply fo small tracts because Congress
intended § 321d to operate only if no discre-
tionary authority was availalle to reserve
rights-of-way when public lands were “tak-
en up, entered, or located.” Crosby did not
conclude that right-of-way reservalions un-
der the Small Tract Act were exclusive or
that additional discretionary right-of-way
reservations wgre precluded.

1] Nelther the Greens nor the Good-
mans have cll.cd any suthority indicaling
the Secretnrys inlention to exclude other
potentially applicable right-ol-way reserva-
tions,  Administrative regulsiions under
the Small Tract Act ataled:

Unless otherwise provided in the classifi-

cation order, the leased land will be sub-

ject to a right-of-way of not to exceed 83

feet in width along the boundaries of the

to be execuled ali laws pertaining to the con-
struction and maintenance of roads
in Alaska.”

Under the provisions of 48 U.S.C. § 321a
(1946), alt approprlatlons made and available
for expenditure by the board of road commis-
sioners under the Secretary of the Army were
transferred to the Secretary of the lntertor “to
be therealter administered In accordance with
the provisions of sectlons 321a-321d of this
title.” Id. The board of road commissioners
was also “directed to turn over" properly for
the use of the Secretary of the Interior in con-
structing and maintalning roads and other
works. Id,

Section 321a was repealed by Pub.L, 88-70,
§ 21(d)(7), June 25, 1959, 73 Stat, 146, elfective
Suly 1, 1959,

We nole that both thls court and the federal
courts have treated Secretarinl Order No. 2665
as valld, aithough no direct challenge to its
validity has been ralsed. See Myers v. United
States, 210 F.Supp. 695 (D. Alaska 1962)
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tract for street and road purposes and for
public utilities. The location of such ac-
cess streeis or raads may be indicated on
a working copy of the official plat . .1

Alagkn

Thus, while the regulation may be read
restrictively (*Unless otherwise provided in
the classification order . , . not to
exceed 33 feet in width"), its apparent ob-

-jective was to provide rights-of-way for

“access streets or roads” and for public util-
ities, not to eliminate other polentially ap-
plicable reservalions. As the state empha-
sizes, this language and the parallel lan-
guage of the lcase 1 sugpest the Secretary's
concern with reserving access for other lots
within the boundaries of the small tract
lease urea® Such provisions de not indi-
cate that other rights-of-way should be pre-
cluded. Nor does the language of the Small
Tract Act or its legislative history show
Congress' intention to preclude operation of
all right-of-way reservations except those
specifically applying to small trects,

[2-4] In the absence of some indication
Lhat Congress intended right-of-way reser-
valions under the Small Tract Act to be
exclusive or that rights-of-way reserved
pursuant o the Small Tract Act are incom-
patible with other potentially applicable
rights-of-way, we conclude that the various
discrelionary rights-of-way must be allowed

Myers v. United States, 378 F.2d 698, 180 CL.CL
621 (1967).

18. 43 C.F.R. § 257.16(c) (1954).

19, ‘The lease for lot 11 provided, In part:

{m) That this lease Is taken subject to the
rights of others to cross the leased premises
on, or as near as practicable to, the exterior
boundarles thereof, as a means of Ingress or
egress to or from other Jands Jeased under
authority of this act, Whenever necessary,
the Regional Administrator may make final
decislon as lo the location of rights.of-way.
It has been determined that the land leased
hereln Is subject to a 33-foot right-of-way
along the north and west boundaries.

20. It should be noted that the case at bar In.
volves rights-of-way for a bordering "local”
road rather than rights-of-way for streets or
utilities serving inlerior lots.
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to operate together? Thus, unless the 50
{foot right-of-way crented by Secretarial Or-
der No. 2655 is irreconcilable with the 33
foot right-of-way created by regulations®
under the Small Tract Act, the Green's
property is subject to the 50 foot right-of-
way.

The Greens also argue that even if Secre-

larial Order No. 2665 applies to land con-
veyed pursuant to the Small Tract Act, the
order establishing a 50 foot right-of-way
and the administrative regulation establish-
ing a 83 foot right-of-way must be con-
strued logether. The Greens contend that
only by limiting the right-of-way Lo 33 feet
in width will both he order and the regula-
tion be permitted to operate without nullifi-
'ation of one or the olher; in addition, the
ireens argue, the 33 foot right-of-way is
nore specific and should control when ap-
dicable reservations are in conflict. The
late counters by saying that the 50 foot
ight-of-way established by Secretarial Or-
er No, 2666 is cousistent wilth the 83 foot
ight-of-way established by administrative
gulation because the purposes served by
e two rights-of-way are different.

{5-7] While we agree with the Greens
«ut the 83 -foot right-of-way reservation is
nre specifie, it does not follow thal the 50

+ ‘The Department of the Interior also contem-
ated the possibility of non-exclusive, overlap.
ving rights-of-way from more than one source,
Tle Assistant Solicitor, Department of the inte-
‘lor stated:
[Tlhere could be an overlapping of rights-of-
way gver a tract of land as where a right-of-
way generally provided for under the act of
1947 - and speciflcally refecred to in
a reservation designating a certain width,

conld intersect or cross an access bdundary -

road reserved under authority of 43 C.F.R.
257.17(b}.
femorandum of Opinton of the Solicitor, De-
‘witment of the Interior, 1-59-2242.10 (Oct. 9,
159). Although the memorandum Is ad-
‘essed o the express reservation of rights.of-
sy considered In Crosby, #t {s significant be-
wse It reflects the Department of the Interi-
's position that the 33 foot right-of-way ap-
aring n smull tract patents Is not exclusive.
An adminlstrative agency's Interpretation of
own regulation is normally given effect un-
5 plainly erroneous or inconsislent with the
wlation.  [A C. Sands, Sutherland Stalutory
ustruclion § 3106, at 362 (4th ed. 1972).
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foot right-of-way may not operate, That is,
language of the administrative regulation,
classification order and small tract patent
show a progressively narrower focus on the
Greens' lot; thus, the 83 foot right-of-way
reservation appearing in the patent is more
specifie than the general right-of-way res-
ervation contained in Secretarial Order No.
2665. Nevertheless, the rule of construe-
tion favoring specific provisions over gener-
al provisions need not be {nvoked unless it is
impossible to give effect to both provisions.
As Professor Sutherland explains:
Where one statute deals with a subject in
general terms, and another deals with a
part of the same subject in 2 more de-
tailed way, the twa should be harmonized
if possible; but if there is any conflict,
the latter will prevail, regsardless of
whether it was passed prior to the gener-
al statute, unless it appears that the leg-
islature intended to make the general act
confrolling® (emphasis added)

We think there {s no serious conflict be-
tween the two overlapping rights-of-way

-and no need to resort to the rule of con-

struction favoring specific provisions over
general provisions,

{8~13) The Greens cbrrect!y point out
that the 50 {oot right-of-way makes the 33

See Udall v. Tallman, 380 US. |, 4, 85 S.C,
792, 795, 13 L.Ed.2d 616, 618 (1965); Burglin v.
Morton, 527 F.2d 486, 490 (9th Cir. 1975), cert.
denied, 425 U.S. 373, 96 §.Ct. 2171, 48 L.EA.2d
796 (1976). An administrative agency's Inter-
pretation of a statute is not binding upon
courts since statutory interpretation Is within
the judiclary’s special competency but where
the statute Is amblguous, some welght may be
given to administrative decisions Interpreting
. Union Ot Co. of Cal. v. Depariment of
Revenue, §80 P.2d 21, 23 (Alaska 1977).

22%. Regulations promulgated pursuant to the
Small Tract Act stated:

Unless otherwlise provided in the classifica-
tion order, the leased land will be subject to a
right-of-way of not ta exceed 33 feet In width
along the houndarles of the tract for street
and road purposes and for public wtilitles,
{emphasis supplied)

43 CF.R. § 257.16(c) (1954).

23. 2A C. Sands, Sutherland Statutory Con-
struction § 51.05, at 315 (4th ed. 1973) (foot-
notes omitted).
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{not reservation superfluous to the extent
of overlap. However, no actual conflict
exists between the two provisions. The pri-
mary purpose of both reservalions is to
protect rights-of-way and that purpose is
served with regard to the 33 foot provision
even if the actual right-of-way is larger
than 33 feet. The other purposes of the
reservation specifically applicable only to
small tracts, street and utility access to
interior lots, are not impaired if the Tudor
Road right-of-way is 50 feet. However, the
converse is not true; the purposes to be

served by the larger reservation for local

roads cannot be served as readily by a 83
foot right-of-way.

[14] In light of the foregoing considera-~
tions, we conclude that the superior court
erred in granting the Greens' molion for
summary judgment. Since there are no
genuine issues of material fact with respect
to the Green property, the state's motion
for summary judgment should have been
granted.

24, Other rules of constructlon also favor this
outcome:

* As a general rule, where the language of a ~

public land grant is subject lo reasonable

doubt such ambiguities are to be resolved

strictly against the grantee and In favor of

the government.
3 C. Sands, Sutherland Statutory Construction
§ 64,07, at 137 (4th ed. 1974) (footnotes omit-
ted). See generally Id. §§ 63.02, 63.03. Publlc
grants must also be evaluated in light of other
rules and “alds of statutory construction. Id.
§ 63.10, at 103,

Administrallve regulations which are leglsla-
tive in character are interpreted using the sime
principles applicable to statutes. 1A C. Sands,
Sutherland Statutory Constructlon § 31.06, at
362 (4th ed. 1972). See generally Kelly v. Za-
mareilo, 486 P.2d 906 (Alaska 1971). In the
case of administrative regulations which deal
with the same subject, thelr provisions should
be considered together:

Prior statules relating to the same subject

matter are to be compared with the new

provision; and If possible by reasonable con-
struction, both are lo be so construed that
effect is given to every provislon In all of
them.
2A C. Sands, Sutherland Statutory Construc-
tion § 61.02, gt 290 (4th ed. 1973) (footnote
omitted)., In some circumstances, the interpre-

tation of one provision is properly Influenced

by the content of another provision addressing
slmilar purposes or objects. Stale v. Bundrant,

To the extent that the right-of-way width
affecting the Goodmans' lot is dependent
upon applicability of Secretarial Order No.
2665, our conclusions with respect to the
Greens' property apply. However, the dis-
pute between the state and the Goodmans
centers on issues different from those dis-
cussed in connection with the Greens’ lot.
The relevant chronology for lot 12 is the
primary reason for such divergence.?

The Goodmans contend that their prede-
cessor patentee had received a small tract
lease to lot 12 prior to construction of Tudor
Road; therefore, when lot 12 was leased,
the United States had not appropriated any
portion of the roadway. The Goodmans
further maintain that the original lease of
lot 12 created vested rights in the lessee
and that neither subsequent construction of
Tudor Road hor issuance of Secretarial Or-
der No, 2665 was effective to create a valid
60 foot right-of-way.

The state argues that the Goodmans'
predecessor patentee acquired ne vested in-
terest in lot 12 until issuance of the patent

646 P.2d 530, 545 (Alaska 1976), appeal dis-
missed, 429 U.S. 806, 97 S.Ct.-40, 50 L.Ed.2d
66. See also Stewart & Grindle, Inc. v. State,
524 P.2d 1242, 1245 (Alaska 1974). As Profes-
sor Sutherland explains:
The gulding principle . .
natural and reasonable . . . that mem:
bers of the legislature . . . would think
about another statute and have thelr impres.
slons derived from it Influence thelr under-
standing of the act whose effect is in ques
tlon, then a court called upon to construe the
« act In question should also allow its under
standing . . . to be Influenckd by Im
pressions derived from the other statute
2A C. Sands, Sutherland Statutory Construc
tion § 51.03, at 208-89 {4th ed. 1973).

25. The relevant chronology for the Goodmas
property Is as follows;

Small Tract Classification-

. lIsthatif It Is

No.22 March 23, 1950

Alleged “entry” of the Good-

mans' predecessor palenlee

pursuant o small tract lease Aprll 12, 1950

Secrelarial Order No. 2665 October 20, 195
{date of publication
In Federal Reglster)

Patent Issued to the Good-

mans' predecessor patentee ’

forlot }2 April 28, 1952

B e O TP,
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in 1952, Thus, since it iz undisputed that
construction of Tudor Roadd had eommenced
prior to issuance of the patent lo lot 12, the
appropriation of Tudor Road and the opera-
tion of Secretarial Order No. 2665 combined
to establish a 50 foot right-of-way. In the
alternalive, thé state contends that summa-
ry judgment should not have been granted
because a genuine issue of material fact
exists with respeet to whether construction
of Tudor Road was begun prior to the is-
suance of a small tract lease for lol 12.

[158] Although the partics have focused
on the question whether the palenlee's
vights relnte back lo the dale when the
small traet lease was issued, we believe the
matler may be resolveil by examining the
oflects of the lease on general right-of-way
provisions as implemenied by Secretarial
Order No. 2665, - We alrcady have conclud-
ad thal the Small Tract Aect and Small
Pract Classification Mo, 22 did nol segre-
rate all small tracts [rom the operation of
sther discretionary right-of-way ‘reserva-
ions. Accordingly, prior Lo issuance of a
case or patent, appropriation of a roadway
m lands classified as sinall Lracts and oper-
wion of Sccretarinl Order Mo, 2665 were
ufficient lo establish a 60 foot right-of-
vay. Our disposilion of the stale's appeal
“ith regard to the Greens' lot illusirales
uch a situalion.

[16,17] Onece a lease to a particular par-
3 had been issued, circumstances were dil-
rent.®  Essentially, the lease separaled
w land from other small tracts; the lessee
ok the property subject to both the gener-
| right-of~-way reservations which applied
t the time of lease and the specific right-
f-way reservations which applied through
e lease's provisions. Thus, the general
ghi-of-way reservation in Secrelarial Or-
r No. 2665 applied to the Goodman prop-

L With respect to leases of other public lands
in Alaska, the United States has been treated
as having the same rights and obligations as
iy other lessor, See Standard Oil Co. of Cal.
v, Hickel, 317 F.Supp, 1192 (D.Alaska 1970)
ii'd. 450 F.2d 483 (9th Cir, 1970).

Secretarlal Qrder No, 2685 was issucd on
ktober 16, 1951; it was published in the Fed-
1l Register on October 20, 1851,
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erly only if the effective date of lease was
preceded by both the construction of Tudor
Road and the issuance of Secretarial Order
No. 2665. That is, until the Department of
the Interior had acted to bring Tudor Road
into existence, there was no basis for the
Sccretary's reservation of rights-of-way.
Once construction of Tudor Road had be-
gun, however, the full administrative au-
thority granted by 48 U.S.C. § 321a (1952)
became opernlive and the lessee of Job 12
took his lease subject lo such authority.
The Secretary did not exercise that authori-
ty until he issued Secretarial Order No.
2665 in Oclober 195127 Thus, prior to Qcto-
ber 19, 1951, no general right-of-way reser-
vation for Tudor Road had been established.
If the order became effective. with respect
to Tudor Road before issuance of the lease,
we think the property was subject to the 50
foot right-of-way; this conclusion is consist-
ent with our determination that the Small
Tract Act and Small Tract Classification
No. 22 did not segregate all small tracts
from the operation of general, discretionary
right-of-way reservations. However, if the *
general reservalion became effective after
the lease had been issued, we believe the
Secretory must have intended that subse-
quent general reservations would not apply
and that his discretionary reservation in the
lease would operate instead of such later
reservations. Any other construction either
would make the general reservation entire-
ly inapplicable to small tracts, a result
which is not supported by legislative or
administrative malerials before this court,
or would make small tract lenses and the
patenis derived from such leases completely
vulnerable to subsequent right-of-way ac-
quisition during the term of the lease, a
result which is inconsistent with Congress'
apparent intention to transfer property in-
tereats through the Small Tract Act.?®

28. The polential multiplication of rights-of-way.
under Secretarial Order No. 2665 is lilustrated
by consldering the right-of-way applicable to a
“new" local road pursuant to section 3(c) of
Secretariel Order No. 2665, which provides:

(c) The reservation mentioned In para-
graph (a) and the rights-of-way or easements
mentloned In pavagraph (b) [establishing
rights-of-way coverlng lands embraced in
feeder roads and local roads] will attach as to
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[18] In the case at bar, the lease to the
Goodman property is dated June 30, 1950 ¥
and Secretarial Order No. 2665 did not be-
come effective until October 20, 1951,
Thus, when the lease was executed, the 50
foot right-of-way had not been established
and the second requirement noted above
was not met. We Lhercfore conclude that
Secretarial Order No. 2665 did nol operate
to establish a 50 foot right-of-way on lot 12,

The state also contends Lhat the express
provisions of the lease to lot 12 reserved
power in the federal government to desig-
nate rights-of-way after the date of lease,
The state points out that the lease con-
tained the following language:

It is further understood and agreed:

(1) That nothing contained in this lease

shall restrict the acquisilion, granting, or

use of permits or rights-of-way under ex-
isting laws.

{m) That this lease is taken subject to the

rlghts of others to eross the leased prem-

ises bn, or as near ns practicable to, the
extefior boundaries- thereol, as a2 means
of ingress or egress to or from olher
lands leased under authority of Lhis act.
Whenever necessary, the Regional Ad-
ministrator may make final decisions as
to the location of rights-of-way. It has
been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

The state. argues that such language and
‘the placement of the 33 foot right-of-way
provision in paragraph (m) show the contin-

al{ new construction involving public roads In
Alaska when the survey stakes have been set
on the ground and notices have been posted
at appropriate polnts along the route of the
new construction speclfylng the type and
width of the roads.
Assuming that the lease provides for a 33 foot
right-of-way, construction of a local road not in
existence at the time of lease presumably could
proceed within the expressly reserved width,
Once in existence, the new road might qualify
as a “Jocal road" under Secretarfal Ocder No.
2665, §§ 2(a)(3) and 3({c). The appllcable right-
of-way then would expand to 50 feet. [ the
Secretary suglsequenlly reclasslfied the local

road to 8 feeder road or through road, the

right-of-way would expand sl further. See

uing “paramount power” of the United
States “to establish rights-of-way until the
patent issued.”

[19,20] While we agree that the lease’s
elfcels are best evaluated by examining Lhe
terms of the lease agreement, we are not
persuaded that the lessee of Jot 12 obtained
only an interest subject to the unlimited
power of the federal government to reserve
rights-of-way. As we view the Secretary's
use of the specific right-of-way reservation
in the lease and his use of the separatc
discrelionary reservation in Qrder No, 2665
the Seeretary made no attempt to “acquire
grant or use” a right-of-way other than the
one to which the lease and patent botl
referred. That ig, by issuing the small trac
lease containing a specific, discretionar:
right-of-way reservation the Secrctary in
tended to preclude subsequent operation o
the general discretionary reservation in Or
der No. 2665, Even i[ Secretarial Orde
No. 2665 i3 regarded as an attempt by th:
Sceretary to scquire s right-of-way afle
the ‘date of lease, we note that the orde
was not in existence until after the date o
which a lease to lot 12 was issued. The onl
relevant “existing law” at the time of th
lease was 48 U.8.C. § 321a (1952) and se
tion 321a contained no reference to suc
reservations, As discussed above, the ac
ministrative suthority contained in sectic
32la to reserve rights-of-way was not effe
Live until after both conatruction of Tud:
Road and jssuance of Secretarial Order N

26859 . .

Secretarial Order No, 2665. We do not belle:
that the United States Intended to grant sw
an [Hlusory property interest.

29. The Goodmans origlnally afleged that th:
predecessor patentee had entered fot 12 pur:
ant to a small tract lease as early as April !
1850. The state countered by arguing ti
Small Tract Classification Order 22 did not {
come effective untll Aprll 13, 1950. The d:
which appears on the lease to the Goodmm
tract Is June 30, 1950.

30, Small Tract Classification No, 22 specifico
provided:

Leases will contain an option to purchase |

tract at or after the expiration of oue
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STATE of Alaska, DEPARTMENT OF
HIGHWAYS, Appellant,
v.

WA OSBRI YRRl e
Anpelleces.
No. 584.

Supreme Court of Alaska.
Feb. 3, 1006.

Stale’s action for right-ol-way. The
Superior Court, Third Judicial District,
James F. Fitzgeral, J., rendered judgment
for landowners, aud the state appealed.
The Supreme Court, Dimond, J., held that
where the property in question had been
acquired under the Smatl Tract Act, reser-
valion for liighway purposes included in the
patent to the property was ineffective, but
that the injunction prohibiting the state
from approprinting any portion of the land
unless the state instittited a separate con-
demnation action was inappropriate and
shauld be dissolved where land already was
taken, action in cffect was condemuation
proceeding and issue was award of just
compensation to landowners.

Judgment reversed and case remanded.

Rabinowitz, J., dissented in part.

l. Parties €18, 29

“Indispensable party” is enc whose in-
terest in controversy before court is such
that court canuot render cquitable judg-
ment without having jurisdiction over such
party. Rules of Civil Procedure, rule 19,

Sca publienlion Words and Ilirnses
for other Jjuwliciul conslructivns and
definitions.

2. Partles €18, 29

Determination of indispensability of
parly or Iack of it involves discretionary
halancing of interests; consideratiott must
be given to possibility of rendering jucdg-
ment with adverse factual cffect on in-
terests of persons not before court, danger
of inconsistent decisions, desire o avoid
multiplicity of actions, reluctance to enter
judgment that wifl not end litigation, as
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well as desirability of having some ad-
judication rather than noue,: and leaving
parties without remedy because of ideal of
having all interested persous before court.
Rules of Civil Procedure, rule 19,

3. United States ¢=135

United States was not indispensable
parly to action in which state claimed
right-of-way for highway purposcs across
portion of laml which owners’ grantor ob-
tained from Uniled States by patent pro-
viding that grant of property was subject to
reservation of right-of-way for highways.
Rules of Civil Procedure, rule 19,

4. Public Lands €=114(1)

Where property it question had been
acquired under the Small Tract Act, reser-
vation for highway purposcs included in
patent to property was incffective. Const.
art. 1, § 18, 48 US.CA. § 321d; Small
Tract Act, § 1, 43 U.S.C.A. § 682a,

5. Eminent Domain €=168
Neither failure of state. to institute

condemnation action nor landowners' asser-

tion bascd on theory of trespass changed
esscutial nature of state’s action in which
state clatned right-of-way for highway pur-
poses on basis of United States patent
providing that property was subject to res-
ervation of right-of-way; action still was
exercise of power of cminent domain.
Const, art. I, § 18; AS 09.55.240-09.55.460.

6. Emlient Domaln &=274(5)

Injunction prohibiting state from ap-
prapriating any part of land unless stale
which had brought action for right-of-way
on basis of patent rescrvation instituted
a scparate condemmation action was inap:
propriate and should be dissolved where
Jand already was taken, action in effect was
condemnation proceeding and issue’ was
award of just compensation to landowners.

Warren C. Clover, Atty. Goen., Juncau,
Mary Frank LaFollette and Donald E.
Strouse, Asst. Attys, Gen., Anchorage, for
appellant.
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M. Ashley Dickerson, Anchorage, for
appellees.

Before NESBETT, C. J., and DIMOND
and RABINOWITZ, JJ.

DIAMOND, Justice,

The appellees own real properly which
their grantor obtained by patent from the
United States. The patent provided that
the grant of the property was subject to

[Tlhe reservation of a right-of-way
for roads, roadways, highways, tram-
ways, trails, bridges, and appurtcnant
structures constructed or_to be con-
structed by or under authority of the
United States or by any State created
out of the Territory of Alaska, in ac-
‘cordance with the act of July 24,
1947 (61 Suat, 418, 48 U.S.C. scc.
321d).

By virtue of the foregoing reservatiuon,
the state claimed a right-of-way for high-
way purposes across a portion of appellees’
land. The {rial court held that such reser-
. valiott in the patent was invalid anid of no
effect, and at the instance of appelices,
citteted judgment for appellees anel en-

joined the state from entering on or ap-
i
f. Civ.R, 19 provides:

{n) Neeessary Joindrr., Subject in
the provirious of Rule 23 and of sub-
division (b) of this rule, persous having
t joint intcrest shall be made pactics
aad be joined on the same side as plain-
tiffs or delendmnts, When n person
wha chould join nx a pluinlife refuses
te do so, he may be mule n deledant
or, in proper cnses, nn luvoluntary
plainliff.

(b) Effcet af Faiture to Join. When
persons who are not (ndizpensable, but
who ought to be made parties if cotm-
plete relief is to be acenried between
those alrendy parties, have not bern
made parties and are subjent to the ju-
rirgiction of tho court, the court shail
vreder them summonedl to appenr in the
action, If jurisdiction over them cnn-
not be ncpuired exeept by theic consent
or voluntary appenrance. the court in
ita digoretion may proeeed in the action
without making them parties, but the
Judgment rendered tliersin does not af-
feet the rights oc linbilitics of ubsent
porsuns,
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propriating the portion of appelices’ land in
question.  The state has appealed.

“The statc's first point is that the United
States was an imdlispensable party to this
action, and since it was not made a purty
the aciion ought to have been dismissed.

Civil Rule 19, which was adopted from
Rule 19, Federal Rules of Civil Procedure.
deals with the compulsory joinder of par-
ties.t It recognizes the classes of fndis-
pensable, necessary and proper partics tha
were first developed in the equity courts.®

T1,2] An iwdispensable party is one
whose interest in the controversy before
the court is such that the court cannot
render an equitable judgment without hav-
ing jurisdiction over such party.? The de
termination of indispensability or Iack of
it involves a discretionary balancing of
interests!  On the one hand, consideration
must be given to the possibility of rendering
a judgment that will have an adverse factual
clfect on the.interests of persons not be-
fore the court, amd to the danger of in-
consistent decisions, the desire to avoid a
multiplicity of actions, and a reluctance to
enter a judgment that witl not end the
fitigation®  On the other hand, consideri-

(¢} Rueme—Names of Omiitled Per-
sous and Reasons for ¥ou-Jolnder to
Be PMleaded, In any plending In which
velin in nuked, the plender shall set
focth (he names, i known to him, of
persons whe ought to be pactics IE com-
plete relief is to be accordal between
thaxe alrealy purtics, but whe are not
Juinml, nod shall state why they are
omitted,

o

2. 2 Bareem & tiolizofl, Yedeenl Tracties
nul Procedure § 611, nt 85 (rales ed,
Iy,

Comsnreint State Bank of Roserille v,
Gidney, 174 F.8upp. 770, 720-181 (D.D.C.
1059), af€'d, 1038 U.S.App.0.C, 87, 37S I
21 871, 872 (1960).

2 Darron & Holtznéf, Felernl Peactice
nnd Proenslure § 512 (Sapp.19001).

3.

4.

5

Ward v. Louislana Yild Life nnd Fish-
eriecs Comm’n, 224 F.Supp. 252, 256 (B.D.
In1003) ; Reed, Compulsory Joinder of
I'ariies in Civil Actions, 65 Mich.Rev.
397, at 338 (1057).
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tion must be given to the desirability of
having some adjudication if at all possible
rather than none, leaving the parties before

the court without a remiedy because of an -

“ideal desire to have afl interested persons
before the court. ¢ Courts exist for the
determination of disputes, and they have
an obligation in particular litigation to make
meapningful determinations if at all pos-
sible,?

The fundamental issue here is whether
the state mnay take appellces' land for high-
way purposes without payment of just com-
pensation. It :nay if the reservation in the
patent for a highway right-of-way is valid;
it may not {f the reservation is invalid, If
that issue may not be decided without join-
ing the United States as a party to the
action, then it is unlikely that the issue could
be decided at all since the United States
could not be made a party without its
consent, ‘This would mean—assuming that
the feservation is invalid—that appellees
would be deprived of their right to be
awarded just compensation for the taking
of or damage to their property for a public
use.,8 They would be unable to challenge
the asserted right of the state to utilize
the reservation for highway purposes con-
tained in the patent to the property. To
fiold that the United States is an indispen-
sable party in this suit would be to interpret
and apply procedural rules in such a way
that appelleces could not avail themsclves
of a conslitutional safeguard against the
taking of their property without the award-
ing of just compensation.

(3] It is not apparent that he United
States has an interest in the matter in

6. 8 Moore, Federal Practice § 19.07, at
2154-55 (2d ed. 1004); Gaves v. Kirk,
91 U.S.App.D.C. 80, 108 Fr.2d 83, 85, 38
ALR.24 1085 (1952) ; Reed, Compulsory
Joinder of Parties in Civll Actious, su-
pra nole §.

7. Recd, Conipulsory Joinder of Partles In
Civil Actions, 05 Mich L.mw. 327, 337
{1057).

8. Article I, § 18 of the Alaska Conatitution
provides:

Bminent Domain. Privata property
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" controversy which would.be adversely af-

fected by the judgment entered by the
court below, It is the state, and not the
United States, which is constructing the
highway and sccking to utilize an asserted
right-of-way across appellees’ land. ' Con-
ceivably, the United States could have an
interest in effectuating the rescrvation of a

.right-of-way in the palent to appellees’ land

for the benefit of the state, since the United
States was the grantor of the fapd and
iuserted the right-of-way wording ‘in the
patent.  This may possibly lead to future
litigation by the United States in secking a
judicial declaration that the reservation of
the right-of-way is valid and subsisting.
But as undesirable as it may be to liaye the
possibility of another sult involving the same
issue, it is less. desirable to leave the ap-
pellees without any renmdy atall? Wehold
that the United States is not an md:spcu-
sable party to this act:on. - '

Appcllant s next point is that the reserva-
tion for highway purposes was properly in-
cluded in the patent by reason of the pro-
visions of the Act of July 24, 1947, 61 Stat.
418, 48 U.S.C.A. § 321d (1952). That act
provides:

In all patents for lands hercafter takcn
up, entered, or located in the Territory
of Alaska, and in all decds by the
United States hereafter conveying any
lands to which it may have reacquired
title in said Territory. not included
within the limits of any organized mu-
nicipality, there shall be expressed that
there is reserved, from the lands de-
scribed in said patent or deed, a right-
of-way thereon for roads, roadways,

shall nol ba tnken or damaged for pub-

lie use without just compensation.
9. Bourdlen v. Pacific Weatern Oll Co., 200
U.S. 65, 70-T1, b7 8.0t. 51, 81 L.XEd. 42,
45-46 (1936); Zwack v. Xraus Bros. &
Co., 237 F.24 256, 260 (24 Cir. 1056);
Binck River Regulating Dist. v. Adlron-
dnck Lesgue Club, 282 App.Div. 161, 121
N.X.8.24 803, 004 (1053), rev'd on other
geounds, 307 N.X. 476, 121 N.E.24 428
{1054), appeal dismissed, 851 V.S, 922,
0 8.Ct. 780, 100 L.Bd. 1453 (1956},
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« highways, tramways, trails, bridges, and

. »appurtenant, structures constructed or

. to be. constructed by or under the au- .

s thority of the United States or of any

. State. created out of the Terrritory of
Alaska.

The ,land inyolved in this action was
acquxred under the federal Small Tract Act
of }'une i, 1938 19 which was made applicable
to Alaska‘in 194511 That statute prov:dcs
m part:, .. .

. The Seccretary of the Interior, in his
discretion, is authorized to sell or lease

to any person or organization * * *

a .tract of not exceeding five acres -
. * * % yader such rules and regula-

tions as. he may prescribe, * * ¥,
The trial court held that public lands that
are- feased or zold inder the Small Tract
Act are not lands that have been “taken
up, cnterced, or located” within the meaning
of the act of July 24, 1947, and therefore
that thc reservation for highway purposes
under the 1947 act was not applicable to
appellees’ land and was fmproperly msertcd
in the pateut. .

‘The purpose of the act of July 24, 1947,
was stated by the House Committee on
Public Lands as follows:

This bill is designed to facilitate the
work of the Alaska Road Commlssion.

3 As the population of Alaska increases
and the Territory develops, the road
commission will find it increasingly

-

difficult to’ obtain desirable highway' .

lands unless legislative provssxon is
~madd for nghts—of—way.

" The Commlttee on Public Lands un-

- animously agree that passage of this

legislation will felp to eliminate un-

necessary negotiations and litigations

in"" obtiining proper rights-of-way
.t!qo.ugl;oql: Alaskal®

0. Act of Juno 1, 3038, 52 Stat. 609, 43
U.8.0.A. § 082a (1004)..

1. At of July 14, 1045, 59 Stat. 407,
12, "1047 U.8.Collo CongServ, 1850, .

From such statement of purpose it is ap- -
parent that under the various land laws
applicable in Alaska whereby persans could
acqutire portions of the public domain, au-
exccutive agency or officer of the govern-
ment did not have the diseretionary au-
thority to reserve rights-of-way for highway
purposes. If such authority had existed,
then the legislation would have been un-
necessary, It Is logical to eonclude, then,
that the 1947 Act, in speaking of lands
“taken up, cntered, or located”, had ref-
erence only to those public land laws where
discretionary authority on the part of a
government officer or agency to impose
reservations for rights-of-way was absent,
and was not intended to apply to those laws
where such authority existed:

Under the Small Tract Act the Seeretary
of the Interior has the discretionary au-
thority, first of all, to sell or lease small
tracts and sccondly, to do so under “such
rules and regulations as lie may prescribe.”
That such grant of authority was considered
broad enough to authorize the Secretary
to impose reservations for rights-of-way is
apparent from the fact that in 1953 the
Secretary made cffective the following reg-
ulation:

* Unless otherwise provided in the clns-
sification order, the leased land will
be subject to a right-of-way of not to
exceed 33 feet in width along the
boundaries of the tract for street and

- road purposes and for public utilities, 1

‘This was the only reservation for a right-
of-way that the Secretary, by regulation,
prescribied as to small tracts,* He did not
by rule or regulation provide that land
leased or sold under the Small Tract Act
would be subject to the general reservation
of a highway right-of-way as prescribed
by the act of July 24, 1947,

13. 15 FodReg 0222 (1050) (codified ns
43 C.F.R, § 257.10(e) (10G4), suporaed-
ed Jaa. 15, 1066).

14, Such a reservation wng Inclwled in the
patent to appellaca® propacty in niddition

t to the reservatlon wnder tho et of July
2%, 1047,
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[41° Inthe light of the legislative purpose
ol the 1947 Act and the discretionary au-
thority of the Seccretary of the Interior
ukler the Small Tract Act to sell or leasé
lands under such rules and regulations as
he may prescribe, we arc of the opinion
that the 1947 Act has mo application to
public lands acquired under the Smalf Tract
Act, and therefore, that the reservation for
highway purposes included in the patent to
appeltees’ property under the 1947 Act was
incflective.

The state's third point is that the court
erred in dismissing its counterclaim against
appellecs, which stated that

[SIhould the provisions of the act of

July 24, 1947, 48 USCA 321d, be deter-

mined not to apply to these premiscs,.

then, in such event, the entry of plain-
tiff pursuant thereto was an act of in-
verse condemnation.

A pre-trial order reflccts that the state
and appellees had entered into a stipulation
which provided in part as follows:

2, That on October 23, 1962 the State,
through its Department of Highways,
appropriated, without instituting an emi-
nent domain proccedings or without fil-
ing a declaration of taking, a strip of fand
42 feet in width along the south side of
the 33 foot right-of-way along the narth-
erly boundary of the tract in question,
The area taken then is 42 feet by 297 feet
and containg ———,

3. That the total area of the parcel
from which the property was appropriat-
ed is 2.5 acres.

4. The interest taken is a perpetual
casentent and rights-of-way for all road
ad highway purposes.

5. The time of just compensation will
be as of the date of appropriate taking,
October 23, 1962,

The above stipulations and agreements
are made only for the purpose of trying

[5. The trinl court directed the entry of
finnl judgments as to the injunction nnd
the dismissnl of the sinle’s countercluim,
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the issitc of just compensation and are not
made for any otlicr purpose and are re-
ceived subject to the gualification that
such stipulations or agreements will not
prejudice any of the parties’ claims or
contentions, '

Subsequently, the court allowed the ap-
pellees to file a fourth amended complaint
which asked that the state he enjoined from
appropriating appellces’ property and which
also asked for damages for trespass. The
court permitted appellees to proceed on the
trespass theory, rather than limiting the ac-
tion to one¢ of determining just compensa-
tion for lands taken or damaged for public
use by the state under its power of eminent
domain. An injunction was issued agajnst
thé state and its counterclaim was dismissed.
Trial of appellees’ elaim of trespass was
deferred until a later time,16

[5].. When the state appropriated ap-
peliees’ land for the constructon of a high-
way, it was excrcising the power of eminent
domain. It is true that the state did not
utilize condemantion proceedings prescribed
by Jaw and by rule’® That was because
the state mistakenly, but in good faith be-
lieved that it could rely upon the reserva-
tion of a right-of-way for highway purposes
contained inn the patent to appelices’ land,
But neither the failure to institute a con-
demnation action nor appelices’ assertion of
a claim based on the theory of trespass
changed the essential nature of the state’s
action in appropriating appellees’ property.
Suclt action was still the exercisc of the
power of eminent domain because private
property was being taken by the state for a
public use. Since under Art. I, § 18 of the
Alaska Constitution private property may
not be taken or damaged for public use with-
out just compensation, the fundamental
basis of appellees’ claim for damages is the
constitutional provision mentioned, and the
acts of the state in appropriating appellces’
land arc in the nature of inverse condemna-

stating In nccordnnee with Clv.R. B4(h)
that there was no just rveazon for delny.

16. AS 00.5.210-09.55.400; Civ.R. 72,



STATE, DEPARTMENT OF HIGHWAYS v. OROSBY  Alaska

729

Clte gy, Alasks, 410 D24 724

tion.!? This appears to have been yecog-
nized Ly appellees wlien they entered into
a stipulation with the state to the effect that
on a certain date the state had appropriated,
without ifustitution of condemuation pro-
ccedings, a portion of appellees’ land, and
that “the time of just compensation will be
as of the date of appropriate taking, Octo—'
ber 23, 1962, The trial court was in crror
in failing to recognize the essential nature
of this actiont as one in condemnation and
to pracced accordingly.

The state’s final point is that the court
erred in granting a permanent injunction
prohibiting the state from entering upon
or appropriating a certain portion of ap-
pellees’ land.

In speaking of the injunction the trial
court said:

I didn't intend this injunction to pre-
clude them from any action to other-
wise acquire the land, other than to
go on the land and continue to take it
without some sort of legal process,

[6] This statement might be construed
as meaning that the state must first institute
condemnation proceedings in accordance
with statute and rule before it may enter
upon and utilize the property that it has
already appropriated. We belicve that such
o requirement is unrealistic, The praperty
ias already been taken. It would serve no
useful purpose to insist now that the state
must initiate a condemuation action and take
the initial steps required by law and rule as
a conditioh. tg the exercise of its power of
eminent domain,: What is at issue here is
the matter of awarding appellees just com-
pensation, Such compensation may be de-
termined in this proceeding, utilizing so far
as practicable the statutory requirecments
and procedural steps relating to the cone
demnation action, as well as it could be de-
termined in 2 separate condemnation action
to be instituted by the state. Since the evi-
dent purpose of the injunction was to re-
quire the state, if it chose to utilize appel-

lees' property, to lustitute & scparate con-
demuation action to acquire such property,
and since we have held that such action is
unnccessary, the injunction was not appro-
priate and should be dissolved.

The judgment is reversed and the case
is remanded to the superior court for fur-
ther proceedings consistent with the vicws
expressed in this opinion,

RABINOWITZ, Justice (dissenting in

‘part). ’

I disagree with the majority’s conclusion
that the reservation for highways provided
for by 48 U.S.C.A. § 321d has no applica-
bility to the patent in issue, In my opinion
neither the legislative history of the 1947
act nor construction of the language “taken
up, entered, or located” supports the con-
clusion that the 1947 act is inapplicabie to
sales of land under the Federal Small Tract
Act of June 1, 1938, -

The patent which was issued on Decem-
ber 3, 1953, to appellees’ predecessor in in-
terest contained four reservations relevant
to this appeal. The pertinent portions of
the patent disclose that it was issued sub-
ject to the following reservations:

{2) the reservation of a right-of-way
far ditches or canals constructed by the
authority of the United States, in ac-
cordance with the act of August 30,
1890 (26 Stat, 391, 43 U.5.C. sec.
945), and (3) the reservation of a right- -
ol-way for roads, roadways, highways,
tramways, trails, bridges, and appur-
tenant structures constructed or to be
constructed by or under authority of the
United Stakes or by any State created
out of the Territory of Alasks, in ac-
cordance with the act of July 24, 1947
(61 Stat, 418, 48 U.S.C. scc. 321d).
There is also reserved to the United
States a right-of-way for the con-
struction of railroads, telegraph and
telephone lines, in accordance with sec-
tion I of the act of March 12, 1914 (38
Stat, 305, 48 U.S.C, scc. 305); * * #

17. Biyers v. United Stales, 323 F.24 680, 5<3 (M Cir. 1003)

410 P.2d—46v2
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Appeal from the Superior Court of the State
of Alaska, Fourth Judicial District, Fairbanks,
Gerald J. Van Hoomissen, Judge.

Appearances: Franklin D. Fleeks, Fairbanks,
for Appellants. Larxy D. Wood, Assistant At-
torney General, Fairbanks, Wilson L. Condon,
Attorney General, Juneau, for Appellees, ’

Before: Burke, Chief ffustice, '.Rabinowitz,
‘Matthews, and Compton, Justices. [Moorxe,
Justice, not participating}’

MATTHEWS, Justice.

Luther A. Brice, Sam R. Brice, Andy M. 'Bz_:,ic;a,
Luther L. Brice, and Helenka M. Brice app%.*al a-judgmer;t of
the superior court dismissing "their complaint against the
State, the Fairbanks North Star Borough, and variéms private
- landowners in the Tungsten’ Subdivision located in the
Fairbanks North Star Borough.. The Brices had claimed tl;at
no .higl;xway easement existed across certain property that
they own south of the Tungsten Subdivision. We affirm.

The Brices own property that was entered in 1950‘
and patented in 1952 by Robert 'S. Johnson.l They purchased‘
this property in 1964 from the Conservative Baptist Home

Mission Society, who in turn had acquired it in 1957 from

1. This propérty was bréviously entered in 1943
by Warren Culpepper, who abandoned the entry later that
year, ) .
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Johnson. Thel property is described as the _northeast
one-quarter of the southeast one-quarter of section 22,
township one north, range ‘one east, Fairbanks Meridian?®
{hereinafter "the property").3 The‘ propert§~ lies to the
south of the Tungsten Subdivision and to the north of Chena
Hot Springs Road.

The Tungsten Subdivision contains residential lots’
that were obtained by lottery in 1981, and certain of the
1ot owners wish to build an access road'to the subdivision
from Chena Hot Springs Road. They notified thé Brices of
this desire in spring 1982, in@icating that they.planned to
build a road along a section liﬂé highway easement between
sections 22 and 23. ‘

. The Brices filed a éompiaint on April 23, 1982,
naming the State, the Fairbanks Noxrth Star Borough, and var;
ious lot owners in the Tungsten subdivision as defendants.
The Brices claimed that no easement existed along the east-
ern edge of the property (where section 22 joins section
23), and asked that the court bar the construction of any

road on the alleged easement. On the same date, the Brices

2. All references to ‘sections of land are to
sections located in TI1N, R1E, F.M,

3. The Brices also own property bounding the
property here in dispute on the north and east, Iying in
both sections 22 and 23, but they do not challenge the
existence of easements across this property.

-3
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moved for a prelimipary injunction to prevent the commence- .
ment of any work on the road.

The State filed opposition to the.preliminary injunc-
tion motion and moved to‘dismiés the Brices' complaint on
May 5, 1982. The State argued that the property was bur-
dened with a valid section iine highway easement pursuant to
43 U.8.C. § 932 and 19 SLA 1923. The Honorable Gerald J.
Van Hoomissen heard arguments on t}ue motions on June 3,
1982, On June 14, 1982, the court granted the State's mo-
tion to dismiss under Civil Rule 12(5)(6),-withogt explana~
tion, and entered judgment against thé Brices,on‘July 1;
1982. The Brices appeél. '

I

The Brices first contend that the court erroneous-
ly failed to 1nd1cate expressly whether, in deciding to dis-
miss their compla%nt, 1é‘had considered or excluded matters
submitted outsiée the pleadings. According to the Brices,
this error requires a remand of their suit for proper con-
sideration as either a Rule 12(b) (6} motion to dismiss or.as
a Rule 56 motion for summary judgment.

Civil Rule 12(b) provides that if a Rule 12(b) (6)
motion to dismiss for failure ﬁo state a claim involves pre-
sentation to the éourt of matters outside the pleadings,
and if these outside matters ‘are not excluded by the court,
then the motion must be treated as cne for summary judgment

under Civil Rule 56. We addressed this provision in Martin

—d
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v. Mears, 602 P.2d 421 (Alaska 1979), holding that trial
courts commit error unlesszthey expressly state whether they
have excluded or considered materials outside. the pleadings
in ruling on a.Rule 12(b) (6) motion. Id. at 426. We went
on to address the alternatives available on review when such
an express deelaration has not been made. _The reviewing
court may either (1) réversé the decision and remand for
propér consideration as either a Rule 12(b) (6) motion or a
Rule 56 summary judgment.mption; {2) review éhe decision as
if it were a Rule 12{b)(6) decision, with accompanying ex--
clusion of the materials external to the pleadings; or (3)

review.the decision as if it were the grant of summary judg-

mént after conversioﬁ of the Rule 12(b) (6) mo££on to one for

summary judgmgnt. Id. at 427. Siﬁce the reviewing court

has three alternatives and may choose the most appropriaté‘

one, see Douglas v. Glacier State Telephone Co., 615 P.24

580, 591-92 (Alaska 1980), there is no merit to the con- -
tention that the court's erroneous failure to state whéther
it had excluded or considered the external material requiées
a remand here. -

We have concluded that we should treat the dis-
missal as if it were the entry of summary judgment after
conversion of -the Rule 12(b) (6} mo#ion into one under Rule
56. As we stated in Douglas, we consider it important that
the Brices had a "'reasonable opportunity’ to present
evidentiafy material pertinent to a summary judgmént motion,

-5
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as.required by Civil Rule 12(b);“ Douglas, 615 P.2d'at 592
(footnote omitted). As our subsequent analysis will‘shoﬁ,
the only material outside the ‘pleadings that was neceésary
to the court's decision involved tﬁe date of entry -on the.
property in dispute. The Brices do not claim that a factual
issue exists éoncerning this date of éhtryf Given the nar-
row scope of the materials outside of the pleadings which
wexe consulted by the superior'court, and the Brices®' fail-
ure to show any prejudice occﬁrring to them as a result of
the superior ‘court's unarticulated convérsion of the
12 (b} (6) motion, we hold that any error under Mears was
harmless erroi. |
IX

The Brices next assert that the court erred in
dismissing their complaint because any easement over the
property was vacated in 1949 when the Alaska legislatuwre re-
pealed .19 SLA 1923. According to the Brices, this repeal
vacated all easements previously established under that
statute. | ~

43 U.5.C. § 932, repealed by Pub., L. No. %4-579,

Title VII, § 706{(a){1976), first adopted by Congress in
1866, provided:
The right of way for the construc- '
tion of highways over public lands, not

reserved for public wuses, is. hereby
granted. ) 5
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The Alaska territorial legislature accepted this dedication
of public lands for highway purposes in 19 SLa 1923,4 sec-
tion 1 of which provided: '

A tract of four rods wide between each

section of land in the Territory of

Alaska is hereby dedicated for use as

public highways, the section line being

the center of said highway. 'But if such

highway shall be vacated by any compe-

tent authority the title to the respec-

tive strips shall inure to the owner of
the tract of which gt formed a part by

the original survey.

In Girves v. Kenal Peninsula Borough, 536 P.2d 1221 (Alaska
1975), we held that acceptance of the federal grant was
within the power of the territorial legislature. JId. at

1225; see also State v. Alaska Land Title Association,

P.2@& _ _, Op. No. 2681 at 22 (Alaska, May 27, 1983). In-
deéé, the parties do not dispute that the 1923 act impres;ed
the public lands in Alaska not bthgrwise reserved for publié
uses with section line highway easemeﬁtsl. The dispute con-

cerns the repeal of 19 SLA 1923 in 19489.

4. This statute was reenacted in slightly
different form in the 1933 compilation of Alaska laws. 1721
CLA 1933. The reasoning of the subsequent discussion of 19
SLA 1923 also applies to 1721 CLA 1933,

5. Four rods is equivalent to 66 feet. Since
the Brices only challenge the easement along the section
line between sections 22 and 23 as it applies to the
property here in dispute, the disputed easement is 33 feet
Wide - N
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There seems little doubt that 19 SLA 1923 was re~
pealed by the compllatlon of Alaska laws in 1949. The leg~
islature adopted the compllat;on in 1 SLA 1949, section 1 of.
which provides in relevant part:

All acts or parts of acts heretofore en-

acted by the Alaska Legislature which

have not been 1ncorporated in said com-.

pilation because of previously - enacted

general repeal clauses or by virtue of

repeals by implication or otherwise are

hereby expressly repealed.

19 SLA 1923 was not included in the 1949 compllatlon. How-~
ever, the repeal of the statute does not neeessarily.vacate
previously created easements. The grant of 43 ﬁ.S.C. § 932
was a continuing one, as was its acceptance by 18 SLA 1923.
As lands came into the public domain after 1923, they became
impressed with section line highway easements. 1969 Op..

Att'y Gen. No. 7 at 6 (Alaska, December 18, 1969). There—
fore, the repeal clearly would have some rationale other
than vacation of previously accepted easements, that 15{ to

suspend the acceptance for public 1aﬂds coming into the pub-~

110 domain after the date of repeal.

As the State points out, the repeal was subject to"

the then—existing general saving statute, found at 19-1-1

ACLA 1849, which provided in pertinent part:
. The repeal or amendment of any statute
shall not affect any « « .« right accru-

ing or accrued . . . prior to such re-
peal or amendment; , . . .
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When a repeal is not accompanied by a specific saving pro-
vision,'it is presumed‘that the legislature intended thé
general saving statute to apply. 2A C. Sands, Sutherlaﬁd
Statutory Constructioﬁ. § 47.13 (4th ed. 1973).. A saving

statute preserves rights unless the repealing act reveals an

intention not to do so, Alaska Public Utilities Commission

v. Chugach Electric Association, 580 P.2d 687, 692 {Alaska

1978), overruled on- other grounds, City and Borough of

Juheau v. Thibodeau, 595 P.2d 626, 629 (Alaska 1979); 2A C.°

Sands § 47.13. No such intention is rqvealed 'by 1 s1a
1949.5 _ | -

Additionally, as the State noteé, to hold that ihe -
1949 repeal of 19 SLA 1923 vacatéd all previously.accepted-

easements would be to give the repeal retroactive effect.

6. The Brices contend that this saving statute
was intended only to encompass the part of .the 1949
compilation entitled the Civil Code, and therefore that' it
does not apply to statutes regarding highways, which were
located elsewhere in the 1949 compilation. However, the
terms of the statute itself require rejection of this
argument. The statute states in pertinent part:

The repeal . . . of any statute shall not affect
any offense committed . . . prior to such repeal .
. « 3 nor shall any penalty, forfeiture or
liability incurred under such statute be released
or extinguished, but the same may be enforced, . .
. prosecuted, and punished under "the repeallng . o
. statute . . . .

(Emphasis added.) This saving statute clearly encompassed
not only cmv;l but also criminal statutes, which also digd
not appear in the Civil Code of the 1949 compilation.

-0
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The well-settled common law “~rule, now reflected' in 28

01.10.090,°

is that a law is presumed to be prospective im -
nature in the absence of clear legislative expression to the

contrary. Hill v. Moe, 367 P.2d 739, 742 ({(alaska 1961},

cert. denied, 370 U.S. 816, 8 L.Bd.2d 498 (1962); 2 C. Sands

§ 41.04, at 552. There being no such expression in 1 SI&x
1949, we do not believe that the repeal Sf 19 SLA 1923 op-
eratéd retroactively to vacate previously accepted.grantg of
easenments. _ . .

Therefore, we hold that'sectioﬂ line highway ease-
ments established by the grant of 43 Q.S.C. § 932 and the‘
) acceptanée in 19 SLA 1923 were not vacated by the 1949 re-
peal of 18 SLA 1923, Howevér, this case was not approériéie
for disposition under Civil Rule lzib)(s) because the coﬁrﬁ
of neceséitx‘considered maéteri outside the pleadings. En-
try on the disputed"prqurty c;uld conceivably have occurred

before 1923, and if it had, then 19 SLA 1923 might not have

burdened the property with an easement. State v. Alaska

Land Title Association, P.2d at r Op. No. 2681 =t
28. The court thus had to determine when entry took place,

and to do so, it had to consider matters outside the

7. AS 01.10.090 provides:

No statute is retrospective unless expressiy
declared therein, '

-10-
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pleadings. In so doing, it would find that the land was en-—
tered in 1943 by Warren Culpepper, who abandoned the entry
later that year, and then entered in 1950 and patented in
1952 by Robext Johnson. .Neiti'xer the entries nor the patent,

however, affected the easement established in 1923, since a

. patentee. takes property subject to a 43 U.S5.C. § 932 ease-

ment. State v. Alaska Land Title Association, P.2d at

——rn,

. Op. No. 2681 at. 35; see Girves v. Kenai Peninsula Bor-

ough, 536 P.2d at 1224. Thus, treating the court's dismiss~ -

al of the Brices' complaint as having occurred following
conversion of the Rule 12(b) (6) motion to one for summary
judgment, we hold that the court correctly dismissed the
Brices' complaint. The property' is subject to an easement
for 'highway purposes bordering the séction 1line between
sections 22 and 23. See note 5 supra.

. AFFIRMED.

-11—
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STATE of Alaska, Appeltant,
V.
Vernon Dale SIMPSON, d/b/a Columbia
Cleaners, Appelies.
No. 424,

Supreme Court of Alaska.
Dee, 9, 1964,

Action between the state and private
landowners involving right to eject land-
owner from street right-of-way occupied
by him. The Superior Court of the First
Judicial District, Ketchikan, Walter E.
‘Walsh, J., rendered judgment in favor of
landowner and the state appealed. The
Supreme Court, Nesbett, C. J., held that
failure of municipal and other governmen-
tal officers to affirmatively assert govern-
mental rights in dedicated but unused street
could not serve as basis for equitable es-
toppel to assert title against landowners oc-
cupying the area under mistaken view as to
location of correct property line, in absence
of specific representations or affirmative
acts misleading landowners, who had con-
structive notice from references in original
conveyance in their chain of title,

Reversed and remanded,

Detlcatlon €=39

Failure of municipal and other govern-
mental officers to affirmatively assert gov-
ernmenta] rights in dedicated but unused
street could not serve as basis for equitable
estoppel to assert title against landowners
occupying the area under mistaken view as
to location of correct property line, in ab-
sence of specific representations or affirma-
tive acts misleading landowners, who had
constructive notice from references in orig-
inal conveyance in their chain of title.

———

George N. Hayes, Atty. Gen, and
IMichael M. Holmes, Deputy Atty. Gen.,
Juneau, for appeilant.
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C. L. Cloudy, Ziegler, Ziegler & Cloudy,
Xetchikan, for appellea.

Before NESBETT, C. J,, AREND, T,
and MOODY, Superior Court Judge,

NESBETT, Chief Justice.

The question is whether appellant state
should be held to be equitably estopped from
ejecting appellee from the street right of
way occupied by him without paying com-
pensation for appellee’s improvements lo-
cated on the right of way.

The property with which we are concern-
ed was originally conveyed by the United
States of America to Eugene A. Heath in
1922, In the same year it was subdivided
and a plat of the Heath Addition to the
City of Ketchikan was filed in the office of
the United States Commissioner at Ketchi-
kan. This plat showed a sixty foot right of
way for Charcoal Boulevard which is now
known as Tongass Avenue,

In 1924 Heath conveyed a portion of the
subdivided property to one Ed Fredrick-
son. ‘This is the original conveyance in the
defendant’s chain of title.

The following language was contained in
at least five conveyances of property made
between 1922 and 1924, including that con-
veyed to Ed Frederickson:

“Heath addition to the City of Ketchi-

kan according to the subdivisional sur-

vey and plat made by A. A, Wakefield
on file in the Office of the U. S. Com-
missioner at Ketchikan, Alaska.”

In 1952 a conveyance was executed from
Joseph A, Durgin, trustee, to William W.
Crow and Vernon Dale Simpson. A part
of the property description of this convey-
ance stated:

“Thence from point of beginning

North 5° 36" East to intersect the new

right of way of Tongass Avenue on its

seaward side, * * *7
In 1957 Crow conveyed his interest in the
property to appellee Simpson.

A portion of the property conveyed to the
appeliee lies wholly within the boundaries
of the street shown as Charcoal Boulevard
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on the plat of the Heath addition. At the
time the patent was issued to Heath a plank
roadway commenced at the east boundary
of the survey and extended approximately
792 feet across the fromt of the survey.
‘The plank roadway crassed in front of the
property here in dispute. In 1926 a log
bulkhead to support Charecoal Boulevard
was constructed by the Territory of Alaska
along the front of the property which now
belongs to the appellee. The log bulkhead
actually extended into the area shown on
the original plat as Charcoal Boulevard.
The owner of the property at the time the
bulkhead was constracted buiit a boathouse
and private sidewalk up to the log bulk-
head, which was to the edge of the existing
street, and also constructed his dock, used
in connection with the boathouse, to the
existing street.

According to the statement of Ed Fred-
tickson, who then owned the property, it
was not then known that the right of way
for Charcoal Boulevard actually extended
twenty feet beyond the edge of the street
toward the water which wounld be into the
property occupied by Fredrickson. He
stated that it was his understanding that he
owned the property up to the strest; that
he built right up to the street and that he
was never nofified by anyone that he was
occupying the property shown on the plat
as right of way for Charcoal Boulevard,

It was stipvlated by the parties that the
owners of the property in dispute between
1945 and 1952 would testify that they claim-
ed the entire disputed area as their own;
that no one on behalf of any city, territory,
state or other governmental entity laid any
claim to the area during their ownership;
that they occupied the entire area to the
exclusion of all others; that they had no
actual kanowledge that the disputed area oc-
cupied by them was within the platted right
of way of Charcoal Boulevard.

A one story frame building twenty-five
feet wide and fifty-five feet long on fixed
driven piling aleng with trade furniture and

fixtures as necessary to operate a dry ciean-
ing establishment is presently located on the
area in dispute. The front twenty-five fect
of the building are located on the right of
way., The present stipulated value of ail
the improvements located on the right of
way and the adjoining lot is $28,000. It is
agreed that severance of that portion of the
building located on the right of way from
the remainder would result in the construc-
tive total Joss of the entire building.

In the case before us the trial court found
that in excess of forty years of nonuser of
the right of way by governmental authority
coupled with eight significant affirmative
acts by that authority caused the property
owners to believe they owned the adjoin-
ing area in question and in reliance upon
that reasonable belief constructed or ac-
quired valuable improvements on the right
of way and that it would be ineguitable to
force appellee off the right of way without
paying him just compénsation for these im-
provements; that to do so would violate the
constitution and Jaws of the State of Alas~
ka,

Appellant’s argument is that equitable es-
toppel should only be applied where a gov-
ernmental body has urged a property own-
er to construct valuable improvements on
dedicated public property and later attempts
to oust the property owner without the pay-
ment of compensation for improvements
made. ’

Appellee contends that the facts of this
case warrant the application of the doctrine
of equitable estoppel against appellant and
cites as precedent in support of its position
a series of decisions of the Supreme Court
of Oregon. Appellant interprets the latest
of the Oregon decisions as representing a
definite trend away from the application of
the doctrine.

We shall consider the Oregon authori-
ties as well as others citéd by counsel in
the following paragraphs.

In City of Portland v. Inman-Poulsen
Lumber Co.* the mayor and council of the

I. GO Or. 86, 133 . 829 (1913).

397 P.2d—19
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city encourzged the appellee lumber com-
pany in 1890 to construct 2 large lumber
mill in an area which contained dedicated
platted streets by advising the lumber com-
peny that the city laid no claims to the
streets. As a result the lumber mill was
constructed, After it burned down in 1906
it was reconstructed on a scale that made
it the largest Iumber mill in the world.
Two years later in 1908 the city for the
first time claimed the right to open streets
through the property. Opening the streets
would have destroyed the mill. It was held
that the city was equitably estopped to claim
the right to open the streets in view of the
representations made by its agents in order
to induce the lumber company to construct
the mill. However, the estoppel was held
to apply only so long as the area was occu-
pied and used for lumber mill purposes.
Both parties seem agreed that the strong
facts of this case place it in a class by it-
self. The holding is significant in that it
indicates that the Oregon court recognized
the doctrine of equitable estoppel and ap-
plied it against 2 municipality where there
was a recorded plat and dedicated streets.

Dabney v. City of Portland 2 was decided
fifteen years after Inman-Poulsen. The
city had failed o use the right of way for
forty-seven years, had levied and collected
taxes on it from those claiming to own it
and had constructed a sidewalk in such a
manner as to suggest that the wallk marked
the limits of the right of way. In reliance
thereon Dabney and his predecessors had
oceupied the area and constructed concrete
steps extending about four feet into the
street area. The court held that the con-
duct of the city had caused Dabney to rea-
sonably believe that it had the intention of
abandoning the strip of land and that it
would amount to a fraud to permit the city
to destroy the improvements without pay-
ing compensation.

Appellee relied heavily upon this case be-
~ low and the trial court appears to have

2. 124 Or. 54, 263 P. 386 (1028).
3. 137 Or. 502, 4 P.2d4 323, 325 (1931).
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agreed with appellee’s interpretation of the
decision as a persuasively reasoned author-
ity.

Three years later in Killam v. Multnomah
County,? the deed referred to road restric-
tions and a recorded plat showed the street
dedicated to the municipality, The Ore-
gon court refused to apply equitable estop-
pel saying that conduct on the part of the
city which would have led plaintiff on to do
acts which it would be against equity and
good conscience to permit the city to dis-
avow was not shown.

In 1951 in City of Molalla v. Coover4
an area was annexed and a plat recorded
which showed dedicated streets, The Ore-
gon Supreme Court again refused to apply
equitable estoppel against the city where
plaintiff had occupied a part of a dedicated
street for nineteen years and had built a
barn therein. It was held that failure of
municipal officers to afirmatively assert the
rights of the city, where dedicated but as
yet unused streets are being occupied, can-
not serve as a basis for equitable estoppel.
The appellee was held to be charged with
notice of the recorded plat showing dedi-
cated street areas, Having held that tacit
acquiescence by municipal officers could not
serve as a basis for equitable estoppel, the
court went on to say at page 150 of 235 P,
2d:

“Whether estoppel may in exceptional

cases be predicated upon affirmative ac-

tion by a city or its officers need not
be and is not here decided.”

In addition to the facts recited earlier in
this opinion, appellee relied upon the fol-
lowing to support its contention that equi-
table estoppel should be applied because of
affirmative acts committed by governmental
agents:

(1) In 1935-36 the Bureau of Public

Roads purchased land across the street

from the disputed property in order to

widen the street, instead of asserting its
ownership of the property in dispute.

4. 192 Or, 233, 235 P.2d 142, 160 (1951).
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The owners of the disputed property were
assessed their proportionate share of
the cost of the property purchased.

(2) In 1936 the area in dispute was an-~
nexed to the City of Ketchikan and since
that date the occupants of the disputed
property have been assessed taxes on that
property.
(3) In 1939 a city ardinance fequired the
laying of copper water lines fo property
iines. A copper iine was duly installed
by the city which extended only to the log
bulkhead and not beyond.
(4) In 1944 the owner of property adja-
cent to that here in dJispute contracted
with the city to trade a narrow strip of
land fronting his property ta the city if
the city would construct a sidewalk on
the land. The coniraet was performed,
although the land traded to the city al-
ready belonged to it since it was a part
of the same dedicated but unoccupied
right of way that fronted on appelilee’s
property.
(5) In 1932 appclice’ was supervised by
the Ketchikan City Manager as he re-
modeled the building on the property in
dispute for a dry cleaning plant in 2 man-
ner which indicated that the City Mana-
ger Dbelieved that appellee owned the
property in dispute.

The parties have also cited and relied
upon City of Billings v. Pierce Packing Co.®
and Town of Chouteau v. Blankenship.f In
the latter case the court held that mere de-
lay in opening a street created by dedica-
tion when the public has not required its
use does not constitute abandonment of the
street. It was also held that in-the absence
of a contrary statute title to streets created
by dedication is held by the municipality
in trust for the piblic and not in a pro-
prietary capacity. ' A municipality cannot
be divested of title to its streets held in
trust for the public by adverse posscssion.
In the case before it the coust found that
the street created by dedication had not

&, 117 Mont. 255, 351 1.2 676 (1943).
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been opened, improved or used for public
purposes for over thirty years and that
barns, chicken houses and outhouses were
built on the area by the owners of adjoin-
ing property. The couri held that although
the doctrine of equitable estoppel might
preclude the right of a municipality to as-
sert title to a street, such a doctrine weuld
not be applied except in exceptional cases
and with great caution. It was held not to
apply in the facts of the case before it.
It is of interest to note in Town of Chou-
teau at 384 where the court mentions that
it had in a previous case applied the doc-
trine of equitable estoppel to a municipali-
ty with respect to property heid in its pro-
prictary capacity, but that in no case called
to its attention had the court ever applied
the doctrine to property held in trust for
the public. The court, in remarking that
exceptional circumstances which would call
the doctrine into play were not present in
the case before it, said the doctrine would
not therefore be applicable, “* * * if
in fact it would ever be justified as regards
streets.? -

We are jmpressed by and shall follow
what appears to be the better reasoning
and majority rule as set out in the Town
of Chouteau and City of Molalla cases.
Accordingly, we hold that the right of way
dedication along Charcoal Boulevard, now
known as Tongass Avenue, was held in
trust for the public. The failure of munici-
pal and other governmental officers to af-
firmatively assert governmental rights
where the dedicated but as yet unused street
was being occnpied by appellee and his
predecessors cannot serve as a basis for
cquitable estoppel.

Appellce and his predecessors had con-
structive notice of the fact that the sca-
ward side of the Tongass Avenue right of
way extended twenty-five feet beyond what
appeared to be the front property line, since
the original conveyance in their chain of
title referred to and incorporated into its

6. 194 OKL 401, 152 .24 870, 171 ALR.
87 {194,



992  Alaska

property description the recorded subdivi-
sional survey and plat. In addition, the
conveyance by which appellee first obtained
any interest’in the property specifically re-
ferred in the property description to
“* % * {he new right of way of Ton-
gass Avenue on its seaward side, * * *7

Neither the United States, the Territory
of Alaska, the City of Kechikan nor the
State of Alaska, nor any of their agents
have made any specific representations to
appellee or his predecessors in interest that
could reasonably lead him or them to be-
lieve that the area had heen abandoned as
& street right of way, or that would mislead
them into believing that they owned the
disputed area,

The various acts attributable to the sev-
eral different governments concerned with
the property since 1922 are all explained by
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the fact that those governments and their
agents were acting under a mistaken view
as to the location of the correct property
line. None of the acts relied upon by ap-
peliee and classed as “affirmative acts” are
in the nature of a representation such as
was involved in City of Portland v. Inman-
Poulsen Lumber Co.

It is true that appellee and his predeces-
sors in interest have paid taxes on the dis-
puted area since 1936. On the other hand,
they have had the rent free use of some
761 square feet of business property for the
same period of years.

The judgment below is reversed. The
case is remanded to the Superior Court for
the entry of findings of fact, conclusions of
law and judgment in accordance with the
views expressed herein,



Chapter 6

Conclusion

It has been discussed that a Case Book much like what BLM has developed to
help surveyors through ali of the situations that are not fully addressed in their “Manual
of Surveying Instructions” would be helpful. 1t has not happened to date. We operate
as a small community of people knowledgeable of the Legislation, the court cases and
the application of those rights to research, analyze, make determinations and produce
maps. When all of the parts are completed with the most valid result it is usually easy to
understand and get agreement.

Overlooking a valid right such as a Public ROW that affects a parce! of land can
create many problems for the landowner, the sovereign and the surveyor. A few
knowledgeable people in the determination and application of Public ROW in Alaska
and who are agreeable in addition to myself and willing to helping guide surveyors
through the process include: Jim Sharp, PLS (jsharp@whpacific.com), Karen Tilton,
PLS (kiilton@rmconsult.com) and John Bennett, PLS (johnf.benneti@alaska.gov). If
you encounter a situation where you feel more help is needed please don't hesitate to
contact one of us. :
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