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Chapter 1

Public Right ofWay Definition

We'll refer to the Public as the aggregate of citizens of a state, nation or
municipality. Right ofWay is a term used to describe a right of one party to pass over
the land of another. Public Right ofWay (hereafter called Public ROW) then will,
simply,be the right of the public to pass over the land of another.

The land interest is often confused in a discussion of Right ofWay. | like to
separate the two. The common form of interest over and across the land of another is
usually an easement interest, but sometimes fee ownership separates it from the
adjoining lands. For the purpose of passage it usually doesn’t matterwhat the
underlying interest is. The ownership of the underlying interest becomes important
when you want to erect a sign, sell the gravel or any other use that is not directly related
fo passage.

Often confusing is exactly what can the Public ROW be used for. For instance,
can it be used to bury an oil pipeline regardless ofwho owns the underlying right? Itis
often argued that if the oil were transported in a truck, that would bea legitimate use of
the ROW. So you be the judge of the difference when it is transported in a pipeline. 1

am not going to attempt to clarify other uses in this short discussion. This discussion
will look very simply at the ground rules for a Public ROW to attach to land. -

What's affected?

Much of the Public ROW in Alaska is the result of Legislation implemented by the
Federal Government. The Territory ofAlaskawas responsible for some of it. The State
ofAlaskawas and is responsible for most of the rest of it. Public ROWwas and
continues to be created by State Legislation affecting State lands.

. How is it affected?

The land that the Public ROW crosses is burdened by the tight of passage.
Keep in mind that the rights generally attach while the land is public: When the land is
taken up or feserved it is no longer unreserved un-appropriated public land. The term
“unreserved, unappropriated public land” is one that | will mention over and over
again. | want you to remember this term because it is essential for a Public ROW, as
we are discussing here, to attach.
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Who owns the rights?

The Federal Legislation that created many of the Public ROWs made the Federal
Government the owner. Or should | simply say the manager, because the public really
owns the right, but the public can’t effectively manage the right. At Statehood most of
the Public ROWs that the Federal Government managed (usually through the Alaska
Road Commission or later the Bureau of Public Roads) were transferred to Alaska with
the Omnibus Act. Most of the major Public ROWs in Alaska today are managed by the

Department of Transportation and Public Facilities or the Department of Natural
- Resources.

Adverse Possession

It is important here to make a statement regarding adverse possession.
Prescriptive Right ofWay is a common term you will see relating to highway rights of

way. This occurs where a public road or trail exists without the benefit of a bona fide

right ofway for the statutory period of time. Several different situations can occur that
cause this to take place. For instance a road is planned and constructed across federal
land but a piece was entered. The road gets built and is used for many years, however
a portion of the road was without a defined right ofway. A prescriptive right ofway will
attach and the rights will extend to the limit of use, which may include snow storage or

clearing for sight distance beyond the footprint of the road.

There is another side to adverse possession that you should be aware of. The

sovereign is protected from adverse possession. The sovereign includes the Federal

Government, State ofAlaska, Municipalities, Cities, Boroughs, etc. The Alaska

Legislature extended this protection Native Corporation land for the reason that it is not

reasonable to settle a boundary through this method of adverse possession when the

owner owns so much land that they can't be responsible to police if all.
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Chapter2

Revised Statute 2477

Introduction

The Mining Law of 1866 - Lode and Water Law, July 26, 1866 (Section 8 - 14
Stat. 253) The Federal offer for road easements over public landswas made
through the following:

"The right ofway for the construction of highways over public
lands, not reserved for public uses, is hereby granted."

The above referenced Section 8 of the 1866 Mining Lawwas redesignated as
Section 2477 of the Revised Statutes 1878. (43 U.S.C. 932)
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Highway Rights ofWay in Alaska
(Preparedby JohnF, Bermett, PLS, SR/WA, Right ofWay EngineeringSupervisorfor the Alaska Departmentof
Public Transportation andPublic Facilities, Northern Region)

rev. 11/1/93

IL Introduction

The following is a compilation ofnotes relating to highway rights ofwayin Alaska. It is not to
be construed as a comprehensive or complete statement and analysis ofthe legislation and legal
issues upon which these rights ofway are based.

The discussion in this paper is primarily limited to those highway rights ofway established by
State or Federal legislation and under the jurisdiction of the predecessors of the Department of
Transportation and Public Facilities. Rights ofway created by condemnation, conveyance,
prescription, dedication, permitting by the State ofAlaska and recent federal acts such as
ANCSA, ANILCA, FLPMA, are not covered.

The primary intent ofthis presentation is to provide the land professional with an understanding
of the process by which many of the highway rights ofway in Alaska were established as well as
some guidelines and sources of information which can be used to determine whether a particular
propérty is impacted by these rights ofway.

DanielW.
Beardsley,

SR/WA and Attorney at Lawis
acknowledged

for providing portions of
the case law summaries and analyses as

well
as for "firing me up" to put this collection ofright

ofway information to print.

IL History

. The Department of Transportation and Public Facilities is the primarymanagement authority for
highways in Alaska. Therefore, it is appropriate to review the history of the agency for whose
benefitmany of the rights ofway to be discussed were established.

Prior to the establishment ofthe Alaska Road Commission, there were several pieces ofFederal
legislation dating back to 1900 relating to the appropriation of funds for the War Department to
constructmilitary roads in Alaska. The Act ofApril 27, 1904 (P.L. 188 - 33 Stat. 391) was of
particular interest in that it provided for mandatory service of the male population in the
construction and maintenance ofpublic roads. Specifically, it required that “all male persons
between eighteen and fifty years of age who have resided thirty days in the district ofAlaska,
who are capable for performing labor on roads or trails...to perform two days' workof eight
hours each in locating, constructing, or repairing public roads or trails...or furnish a
substitute,...or pay the sum of four dollars per day for two days’ labor."

ASPLS Standards ofPractice Manual -l- Ch3 Guidelines - rey. 1/13/94

"Highway Rights ofWay In Alaska" - John F. Bennett, PLS
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The roots ofwhat is now the Department ofTransportation and Public Facilities beganwith the
Act of January 27, 1905 (P.L. 26 - 33 Stat. 391) which established the Alaska Road Commission
under the direction of the Secretary ofWar. "The said board (of road commissioners) shall have
the power, and it shall be their duty, upon their own motion or upon petition, to locate, lay out,
construct, and maintain wagon roads and pack trails from any point on the navigable waters of
said district to any town,mining or other industrial camp or settlement, or between any such

tHlamen

Pursuant to the Act of June 30, 1932 (P.L. 218 - 47 Stat. 446)(48 USC 321a), Congress
transferred administration over the roads and trails in Alaska to the Secretary of the Interior and
authorized the construction of roads and highways over the vacant and unappropriated public
lands under the jurisdiction of the Department of the Interior. This statute did not specify the
width ofthe rights-of-way which may be established.

The Secretary of the Interior's jurisdiction over the Alaskan road system ended on June 29, 1956
when Congress enacted section 107(b) ofthe Federal-Aid Highway Act of 1956 (70 Stat. 374),
which transferred the administration of the Alaskan Roads to the Secretary of Commerce. The
Commerce department operated the system as the Bureau ofPublic Roads.

On April 1, 1957 the Territory ofAlaska enacted the Alaska Highway & PublicWorks Act of
1957 in order to create aHighway Division to carry out a planning, construction, and
maintenance program.

The transfer ofthe Department of Interior's jurisdiction to the Department ofCommerce was
reiterated on August 27, 1958, when Congress revised, codified, and reenacted the laws relating
to highways as Title 23 of the U. S. Code. (P.L. 85-767, Sect. 119 - 72 Stat. 898).

The Alaska Omnibus Act, enacted on June 25, 1959 (P.L. 86-70 - 73 Stat. 141), directed the
Secretary of Commerce to convey to the State ofAlaska all lands or interests in lands "owned,
held, administered by, or used by the Secretary in connection with the activities of the Bureau of
Public Roads in Alaska." On June 30, 1959, pursuant to section 21(a) of the Alaska Omnibus
Act, the Secretary of Commerce issued a quitclaim deed to the State ofAlaska in which all
rights, title and interest in the real properties owned and administered by the Department of
Commerce in connection with the activities of the Bureau ofPublic Roads were conveyed to the
State ofAlaska. Although not all of the conveyed rights ofway were considered "constructed",
the system mileage of the rights ofway included 2,200miles classified as "primary" system
routes, 2,208 miles of "secondary class A" routes, and 990 miles of "secondary class B" routes
for a total of5,399 miles ofrights ofway.

ASPLS Standards ofPracticeManual -2-
°

Ch3 Guidelines - rev, 1/13/04

"Highway Rights ofWay Ya Alaska" - John F. Bennett, PLS

DAF WEE EZ LEEWth

In 1917 the Territorial legislature created a territorial Board ofRoad Commissioners and
appropriated funds for road construction. OnMay 3, 1917 (Ch. 36, SLA 1917 Section 13) the
legislature also addressed rights ofway..."The Divisional Commission shail classify all public
Ferritorial roads and trails in the divisions as wagon roads, sled road, ortrails... The lawful width
of right ofway ofall roads or trails shall be sixty feet (60).
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vacation should follow similar guidelines as that for a section line easement. The proposed
rewrite to 11 AAC 53, DNR's surveying regulations is purported to deal with the issue of
vacation ofRS 2477 trails as well as section line easements.

RS 2477 was repealed by Title VI of the Federal Land Policy and Management Act on October

21, 1976. However, the application of the RS 2477 grant was effectively eliminated by a
series

ofpublic land orders which eventually withdrew all federal public lands in Alaska. (See section
Ill b. RS 2477 - Section Line Easements - discussion on lands not reservedforpublic uses.)

Surveyors with an interest in the RS 2477 issue are advised to recognize that the State and
Federal positions differ significantly and are currently in a state of flux. Checkwith BLM and
DNR for the latest information regarding the RS 2477 issue.

b. Section Line Easements

The offer of a right ofway for highways across unreserved, unappropriated Federal lands

provided in the aforementioned Mining Law of 1866 is also the basis for Section line rights of
way. The position ofFederal agencies suggests that section line easements cannot exist on
Federal lands as the construction requirement of the RS 2477 grantwas not fulfilled. The State

position on section line easements is outlined in the 1969 Opinions of the Attorney GeneralNo.

7 dated December 18, 1969 entitled Section Line Dedications for Construction ofHighways.

The section line easement law remained in effect until January 18, 1949. On this date the

legislature accepted the compilation ofAlaska law which also repealed all laws not included. By
failing to include the 1923 acceptance, the section line easement lawwas therefore repealed.

OnMarch 26, 1951, the legislature enacted Ch. 123 SLA 1951 which stated that "A tract 100

feetwide between each section of iand owned by the Territory ofAlaska or acquired from the

Territory, is hereby dedicated for use as public highways..." The 1953 law was amended on

March 21, 1953 by Ch. 35 SLA 1953, to include "a tract 4 rods wide between all other sections
in the Territory..." (See Alaska Statute AS 19.10.010 Dedication of land for public highways.)

For a section line easement to become effective, the section line must be surveyed under the

normal! rectangular system. On large areas such as State orNative selections, only the exterior

boundaries are surveyed, therefore no section line easements could attach to interior section lines

unless further subdivisional surveys were carried out. The 1969 Opinion of the Attorney General
regarding section line easements states that an easement can attach to a protracted survey, if the
survey has been approved and the effective date has been published in the Federal Register. The
location of the easement is however subject to subsequent conformation with the official public
land survey and therefore cannot be used until such a survey is completed.

ASPLS Standards ofPractice Manual -}= Ch3 Guidelimes - rev. 1/13/94

"Highway Rights ofWay In Alaska" - John F. Bennett,PLS

The acceptance of the offer became effective on April 6, 1923, when the Territorial legislature
passed Chapter 19 SLA 1923 which provided that "A tract of4 rods wide between each section
of land in the Territory ofAlaska is hereby dedicated for use as public highways..."
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Land surveyed by special survey ormineral survey are not affected by section line easements
since such surveys are not a part ofthe rectangular net. However, the location of a special or
mineral survey which conflicts with a previously established section line easement cannot serve
to vacate the easement.

Acceptance of the RS 2477 offer can only operate upon "public lands, not reserved for public
uses". Therefore, ifprior to the date ofacceptance there has been awithdrawal or reservation by
the Federal government, or a valid homestead ormineral entry, then the particular tract is not

subject to the section line dedication. The offer of the RS 2477 grantwas still available until its

repeal by Title VII of the Federal Land Policy and Management Act (90 Stat. 2793) on October

21, 1976. However, prior to the repeal, the application ofnew section line easements was

effectively eliminated by a series ofpublic land orders withdrawing Federal lands in Alaska.
©

Public Land Order 4582 of January 17, 1969 withdrew all public lands in Alaska not already
reserved from all forms of appropriation and disposition under the public land laws. PLO 4582
was continued in force until passage of the AlaskaNative Claims SettlementAct on December
18, 1971. While repealing PLO 4582, ANCSAalso withdrew vast amounts of land for native
selections, parks, forests and refuges. A series ofPLO's withdrew additional acréage between
1971 and 1972. PLO 5418 datedMarch 25, 1974 withdrew all remaining unreserved Federal
lands in Alaska. Therefore it is noted that as ofMarch 25, 1974, there could be no new section
line easements applied to surveyed Federal lands.

The Alaska Supreme Court has decided that a utility may construct a powerline on an unused
section line easement reserved for highway purposes under AS 19.10.010Useof rights-of-way
for utilities. Alaska Administrative Code 17 AAC 15.031 Application for Utility Permit on

_ Section Line Rights-of-way provides for permitting by the Department of Transportation.
The process for vacating a section line easement is provided in the DNR Administrative Code 11

AAC 53. A section line vacation requires approval from the Departments of Transportation and
‘Natural Resources and the approval of aplatting authority, ifone exists in the area ofthe
proposed vacation.

ASPLS Standards ofPracticeManual . 2 Ch3 Guidelines - rey. 1/13/94

"Highway Rights ofWay In Alaska" - Joho F. Bennett, PLS
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Chs. 18, 19) LAWS OF? ALASKA, 1852 27

CHAPTER 18
AN ACT

[S. B. 57]

To amend Section Eight Hundred Eighty Fcur (884) of the Com-
piled Laws of Alaska 1993, relative to proof of service of
summons or of deposii thereof in ise Post Office.

Re it enacted by the Legisiature of the Territory of Alaska:
Section 1. That Seciion 884 of the Compiled Laws

of Alaska 1918 be and the same herehy is amended to
read as follows:
“Section 881. Proof of the scrvice of the summons of service

or of the deposit thereof in the post cffice, shall be as of svmmons.

follows:
“First. If the ser-ize or depoxtt in the post office

be by the marshal or hiz deputy, the certificate of such
officer; or,
“Second. If by any other person, his affidavit there-

of; or, ae
“Third. In ease of poblication, the affidavit of the

publisher of the newspaper, the manager, the foreman,
or the principal clerk showing the same; or,
“Fourth. The written admission of the defendant in

ease of service otherwise than by publication: the certi-
ficate, affidavit, or zdmission must state the time and
place of service; and in case ot deposit in the post
office, the time and place thereof,”

Approved April 4, 1923.

GHAPTER £3.

AN Att
{S. B. 8]

To dedicate for highway purposes a Four reds wide along
each section Hne.

Be it enacted by the Legislature of the Territory uf Alaska:
Section 1. A tract of four rods wide between each

section of land in the Territory of Alaska is hereby
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28 LAWS OF ALASKA, 1923 {Chs. 20, 21

on section linesdedicated for use as public hihways, the section line
Aizaway,

‘°° being the center of said highway. Bt if such highway
purposes, Shall be vacated by any competent authority the title

to the respective strips shall inure to the owner of
the tract of which it formed a part by the original
survey.

Approved April 6, 1923.

CHAPTER 20.

AN ACT
{s. B. 17)

To repeal Section 500 Compiled Laws of Alaska, requiring hus-
band to join with wife in conveying the wife's property.

Be it enacted by the Legisleture of the Territory of Alaska:
Sec oe om —sSection 500 of the Compiled Laws of Alaska is hereby
Repealed. repealed. , .

Approved April 6, 1923.

CHAPTER 21.

AN ACT
{S. B. 23]

To amend Section 1112 of the Compiled Laws of Alaska provid-
ing for the adjournment of sales of property on execution,

Be it enacted by the Legislature of the Territory of Alaska:
Section 1. That Section 1112 of the Compiled Laws

of Alaska is hereby amended so as to read as follows:
Postponement “If, at the time appointed for the sale, the marshal

en eee should deem it for the advantage of all coneerned to
for advantage postpone the sale for want of purchasers, or other

sufficient cause, he may postpone the sale not exceeding
one week next after the day appointed, and so from
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27BR, 46%.
18 FR, 6168. Keo aleoDe]york

vent
aX

Apriledmlnistra- YAING arenveve Seg8

isa ting (Continued on next page)ay PR
THE. S067

es

HeinOnline ~- 7 Fed. Reg. 3067 1942
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Published: 8/16/49
No.; 157

[Pabtic Land Order 601!
AZASICA

RESERVING PUBLIC LANDS YOR AICHWAY
FURPOSES

By virtue of the authority vested in the
President and pursuant to Executive
Order No. 9337 of Apri! 24. 1943, it is
ordered as follows:
Executive Order No. S145 of Aprif 23.

1942, reserving public lands. for the use
af the Alaska Rond Commission in con-
rectionwith the construction. operation,
sid maintenance of the Palmer-Rich-
erdson Highway (now known as the
Gienn Highway). js hereby revoiced.
Pubite Land Order No. 386 of July 31,

1947, fs hereby revoked sa far as it relates
to the withdrawal. forhighway p
of the following-described lands:
tg) A strip of land @00 feet wite. 300feet on each side of the center fine of

theAlaskeHichway (formerly theCena-
*dinn AlnskanMilltary Highway) as con-
structed from the Aleska-Yukon Terri»
tery boundary to its Junction with the
Richardson Highway nesr Big Delta,
Alaske. .

tb) A atrip of land 600 feet wide, 900
feet. on eachside of the center lineof theGuikana-Siana-TokRoad asconstructed
fram Tek Junction at aboutMile 1319 on
the Alaska Bighway to the junctionwith
the Richardso

it Highway near Guikana,
Alnskes.
Subject to valid existing rights and to,

existing Surveys and withdrawals for

each side of the center line of thse Alaska
Highway, 150 feet on each side of the
center lineof ail other throuzh rords, 100
{cep on each side of the center line of:
acti feeder rands, and §0 feet on each side
of the center tine of all local roads, in
accordance with the following classifica-
trons. an herepeforms of appropris
fand laws, ineluding themimneand min-
eral-jeasme laws, and reserved for high-
way purposes:

‘Teacvucs Roses
dlesksa Hehwsy, Richstdson Highway,

Gitan Bigheas.
Haings Highway. Tok Cut-

StesseHighiay, BRiott Highway,McRintey”
Pork Road. Anc Ratter-Jadlan Road,

Volume: 14
Page: 5048 & 5049

Looky Boasn
All roads not classiiied shove a¢ Throughtne

weer he

foraciion
ote GoreyUnder the jurisdiction 8

Of the Interiny.
WHth respect to the lends released bythe revocations made by this order aud

not rewithdrawnby it, this order shell
become effective at 16:00 a. m. on the
36th dayaiter the date hereof. At that
time, such released lands, all of which
are unsurveyed. shall, subject to valid
existing rights, be opened to settlement
under thehomestead laws and thehomee
site act of May 26, 1934, 48 Stat. 809 (48
U. S.C, 461), only, and to that form of
appropriation only by qualified veterans
ofWorldWar 11 and other qualified per-
sons entitled to preference under the act
of September 27, 1944, 58 Stat. 747. as
amended (43 U.S, C, 279-284), Com-
menting at 10:00 a. m. on the 126th day
after the date of this order, any of stich
lands not settled upon by veterans shall
becotne subject to zettientient and other
forms ef appropriation by the public
generally in accordance with the appro-
priate laws and reguiations.

.
Oscan L. Crtaraan,

Under Secretory of the interior.
Aucusr 10, 1049.

YP. R. Doc. 40-6843: Fited.aug. 16, 2940s9:48 a, m.}

ReferenceNo.957

PLO No. 601
Date Signed: 8/10/49
Filed Date: 8/15/49

ALAS
NOTICE FOR FILING OBJECTIONS TO ORDER
RESERVING PUALIC LANDS FOR WIGHWAT
PURPOSES *

For o poriod of 66 days from the date
of publication of te above entitied order,
persons having cause to obfect to the
terms thereof may present their abiec-
Uons to the Secrotary of the Interior,
Such objections should bo in writine.
sheuid be addressed to the Secrotary of
the Interior, and should ba fled in du~
nlicate in the Department of the Interior,
Washington 25. D.C. In case any ob-
jection is filed and the nature of the
opposition fs sttch as towarrant it,a pub.
Ne hearing will be held ab a convenient
Lime and place, which wilt be announced,
where opponents to the order may state
their views and where ¢he proporients of
tue order can explain its purpose, intent,
and extent. Should any objection be
fled, whether or not a hearing ts held,
notiee of the determination by the Seere-
tary as te whether tite order should be
restindesl, modified or lst siond wil} be
fiven to all interested parkies of record
ant the gencra! public, °

Oscar L. Crtarazay,
Under Secretary of the interior.

Avcuar 10, 1849,
IF R. Boe. 49-0651; Filed. Aug. 15, 1919:

366 o. mj

Plo lished g/lofy4
Vol. 1 Mo. IST
SOCG

otuer than hichway-purposes. the p
Jands in Alaska lying within 300 feet on

withdrayn-
ion tinder the nublic-

cues,
Tok Eagte Reed. Ruby

Spe
Hot Springs Ron.
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Published:
No.: 205

10/20/51 Volume: 16

Page: 10749 & 10750

FPublic Land Order 157}

ALASKA
AMENOMENT OP PUBLIC LAND ORDER Wo. 901

OF AUGUST 10. 1949, RESERVING FUBLIC
LANDS For IQGHWAY PURPOSES
By virtue of the authority vested inthe Presiden: ana pursuant to ExecunveOrder 9337 of April 24. 1943, It Is orderedas follows:
The sixth parneraph of Public LandOrder No, 601 of Aurust 10. 1949, reserv~ing public lands for hichway purposes,commencins with the words “Subject tovalid existina tichts", is hereby amendedto read as follows;
Subject to valid existing richts and to

existing surveys and withdrawals forother than hichway purposes, tire publicJands in Alaska lying within 300 fect oncach side of the center line of the Alaska
Highway and within 150 feet on eachside of the center line of the Richardson
Highway, Glenn Highway, Haincs High-
way, the Sewnrd-Anchorage HighwayCexelusive of that part thereof withinthe boundaries of the Churach Natlonnl
Forest), the Anchorage-Lake SpenardHighway, and the Falrbanks-CollegeHighway are hereby withdrawn from all :

forms of approprintion under the public-land laws. including the mining ond
mineral-leasine laws, and reserved for
hishway purposes.
Easements having been estadlished onthe lands released by this order, suchJands are not open te appre ..tion un-der the public-land laws except as a-partof a legal subdivision, if surveyed. or an

adjacent area, if unsurveyed, and subjoctto the pertinent casement,
Oscan L, Crapatan, .

Sceretary of the interior.
Ocroutr 16, 1951.

FP RR. Doe, S1-12074: Filed, Oct. 19. 19515
9:02 a. m.|

.

PLO No. 757
Date Signed: 10/16/51
Filed Date: 10/19/51

gee

oth
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SECRETARIAL ORDER No. 2665
Published: 10/20/51 Volume: 16 Part Affected: Hwy Rights-of-Way

- Now: 205 Page: 10752 Date Signed: 10/16/51

Office of the Secretary
[Order 2685}

Rurouts-or-Way For Hic# Ways mn ALASKA
Octoser 16, 1951.

Secrion 1. Purpose. (4) The purpose
of this order is ta 1) fix the width of all
public highways in Alaska established
or maintained under the jurisdiction of
the Sceretary of the Interior and (2)
prescribe a uniform procedure for the
estnblishment of rights-of-way or ease-
ynents over or across the public lands for
such highways. Authority for these ac-
tions is contained In section 2 of the act
of June 30, 1932 (47 Stat. 446, 46 U.S.C
a2in),

Sree. 2. Width of public highways,
{a} The width of the public highways
in Alaska shall be as follows:

For through roads} The Alaska
Highway shall extend 306 feet on each
side of the center line thereof. The
Richardson Highway, Glenn Highway,
Haines Highway, Seward-Anchorage
Sighway. <Anchorage-Lake Spenard
Highway and Fairbanks-College Hizhe
wry shall extend 152 feet on ench side of
the center Yne thereo?.
(2) Por feeder roads: Abbrrt Road

(Kodiak Island), Edgerton Cutolf. Elifate.Righvay. Sewnrd Peninsula Tram road,
Sterse Highway, Sterling Highway, Tay-
lor Hizhway. Northway dunction to Aire
port Road, Palmer to Matanuska to Wa-
silix Junction: Road, Palmer ta Finger
Lake to Wasilla Road. Glenn Hichway
Junction to Fishhook Junction toWasilla
to Knik Road, Siann to Nobesim Road,
Kenai Junction to Kenai Road, Univer.
sity to Ester Road, Central to Circle Hot
Sprincs to Portnge Creci: Rond, Manley
HotSprings to Eureka Road. North Park
Boundary to Kantishne Road, Paxson to
McKinley Park Road. Sterling Landing
te Ophir Road, Iditarod to Fint Road,
Diltingham to Wood River Road, Ruby
to Lone to Poorman Road. Kome
to Council Read and Nome to Bessie
Road shall each extend 106 feet on each
aide of the center line thereof.
(3) For local roads: Al publie roads

not classified as through roads or feeder
roads shall extend 5¢ feet on each sids
of the center line thereof, .

See. 3. Establishment of rights-of-way
or easements. (a) A reservation for
highway purposes covering the lands em-
braced In the through ronds mentioned
in section 2 of this order was made by
Pubue Land Order No, 601 of August 10,
1949, as amended by Publle Lond Order
No. 157 of October 16, 1951, That order
operates as a compiete segrezation of the
land from all forms of appropriation
under the public-land laws, ineluding the
mining and the mineral leasing laws.
(b) A right-of-way or easement for

highway purposes covering the jands
embraced In the feeder roads and the
local ronds equal in extent to the width
of such roads as established in section 2
of this order, is hereby ustablished for
such roads over and across the public
Jands,

tc) The reservation mentioned in
paragraph (a) and the rights-of-way or
easements mentioned in paragraph (b)
will attach as to all

new construction.Involving pubic roads Alaska when
the survey stakes have been set on the
Bround and notices have been posted at
appropriate points along the route of the
hew construction specifying the type and
width of the roads.
Src. 4. Roadmaps to be filed in proper

Land Office. Mans of all public roads inAlaska heretofore or hereafter cone
structed showing the location ef tha
roads, together with appropriate plansand specifications, will be filed by theAlaska Road Commission in the properLand Office at the earliest possible date
tor the information of the public,

Oscar Lb. CHAPMAN,
Secretary of the Interior,

TR. R. Doe. 61612686; Filed. Oct. 19, 1951;
. 8:46 a. tm.)
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Published: 7/24/52
No.: 144

Volume: 17

Page: 6795

[Order 2663, Amat. 1)
ALASKA

RIGHTS-OF-WAY FOR MIGHWays
The right-of-way or easement for

hiechway purposes covering the lands
embraced in tocal roads established over
the public lands in Alaska by section 2
(a) {3) and section 3 {b) of Order No,
2665 of October 16, 1951 (16 PF, R. 10752),
is hereby reduced, so far as it affects the
Otis Lake Rond, to 30 fect on each side
of the center Hne thereof over the fol-
Jowlng-described lands only;

SEWARD MIEDIAN
T. 13 N.. 0.3 W..
Soo. 21, NZSWY and SWESWK.

Oscar L. Crarnan,
Secretary of the Interior.

Jury 17, 1952.
[F. BR. Doe, 62-8072; Pited, July 23, 19623

6:4T a. m.]

Reference No. 1238
.

SECRETARIAL ORDER No. 2665
Part Affected: Hwy Rights-of-Way
Date Signed: 7/17/52

‘
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Published: 9/21/56.
No.: 184

Volume: 21

Page: 7192

Office of the Sacretary
- Order 2863, Amat. 2]

ALASKA

RISHTS-OP-WAY.FOR HIGHWAYS
Serpremecn 15. 1956.

1,Section2 (a? (3) is amended by
aliding to the list of public highways
designated as through roads, the Fair-
panks-International Airport Road. the
Anchorage-Fourth Avenue-Post Road,
the Anchorage Intemational Airport
"Road, the Copper River Highway, the
Fairbanks-Nenana Highway. the Qenali
Rizhwey, the Sterlme Hishway, the
Xenai Spur from Mile ¢ to Mile 14, the
Paimer-Wasilia-Willow Road, and the
Breese Highway fromMile 6 to Foz Junc-
tion; by re~designating the Anchorege~
Lake Spenard Hiehway eas the Anchor~
ageeSpenard Highway. and by deleting
the Fairbanks-College Highway.
2. Section 2 (2) 1s amended by

deleting from the lst of feeder roads
the Bterlme Highway, the University to
Ester Road. the Kenal Junction to Kenai
Rear, the Palmer to Finger Lake to
Wasilla Road, the Paxson ta McKinley
Park Read. snd the Steese Hizhway,
fromMile 6 to Fox Junctian. and by add-
ing the Kehat Spur from Mile 14 to Mile
31, the Nome-Kougarok Road, and the
Nome-Teller Road,

Pato A. Srator,
Secretary oj ihe interwr.

[P. R, Doc. 60-9553: Fited. Sept.20. 7964;
8:45 mt

Reference No. 1573

SECRETARIAL ORDER No. 2665

Date Signed: 9/15/56
Filed Date: 9/20/56

—~
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Published: 4/11/58
No. : 72

(Publis Land Order 1633)
(222ptt
ALASEA

RSVORING FURLIC LAUD ORDER HO. 601 or
AUGUST 20, 2648, WHICH RESERVED Puatic
LANDS FOXHIAWAT PURPOSES, AND PAR~
TIALLY BXVORING PUNLIC LAND ORDER NO,
306 OF JULY 32,

f the authority vested In
thereeidens aridpursuantto Executive
Order No. 10385 of May 26, 1952, and
the act of August 1, 2956 (70 Stat. 898)
{t ts ordered as follovs:
- 1, Public Land Oxder No. 601 of
August 10, 1049, as piodified by Public
Land Order No. 787.0 October 16, 1951,
reserving for highway purposes the pub-

within the boundaries of
. National Forest}, the Anchorage-Lake
Spenard Highway, and the Fairbanks-
College ‘Highway, is hereby revoked,

%. Public Land Order No. 348 of July
32, 10¢7, 20 far ns itwithdrew the follow-
ing-descrined lauds, identified as items
(a) and.tb) in said order, under the jur-
Jsdievion af the Secretary of War for
yight-of-way purposes for a telephone
Yin and on oll pipeline with appurte-
Hances, is hereby revored:

+4 atzip of land 86 fect wide, 25 fest on

on!ASae telephone line as located and
conatrnetsd gonerally paralicl to the Alaska
Highway from the AlaskaYikon Territory
boundary to tha junction of the Alaska
Righway with the Aichardson Highway ooar

Alsaska.Ea sup ot land £0 fect wide, 10 feet
on eath side of m pipslinesa located and
constructed generally Faralis! to the Alaska
Bighway from ths Aloska-Tukon Territory
Boundary to the junction of the Alaska
Highway wih the Richardson Highway neer
Big Delta, Alka

Volume: 23
Page: 2376 - 2378

4.
&£n canement for telephone linepur

Poses in, over, nnd across tha lands de.serihed.in parnzranh 2 tad of this order,
extending 25 fret on cach alde of the
telephone line referred to in that pata.
graph, and an casement forpineling pure
pores, in, under, over, and across the
Jands described in paragraph 2 (b) of
this order, extending 10 feet on each alde
of the pipeline referred to in that para-
Sraph, are hereby established, together
with the rightof ingressand egress to allSections of the above easements on and
across the lands hereby’ released from
withdrawal.
5, The sastements established under

Paragraphs 3 and 4 of this order shall
extend across both surveyed and unsur=
veyed public lands deseribed In para-
graphs 1 and 2 of this order for the
speoifed distance on each side of the
centerline of the highways, telephone
dine and pipeline, as those center lines
are definitely located as of the date of
this order.
6. Tne lands within the casements

- established by paragraphs 3 and d of
this order shal) not be occupied or usedfor other than the highways, telegraph
line and pipeline referred to in para-
graphs 1 and 2 of this order except withthe permission of the Secretary of the
Interior or his delegate as provided by
section 3 of the act of August 1, 1056
(70 Stat. £98), provided: that if the lands
crossed by such easements are under the
jurisdiction of a Federal department or
agency, other thon the Department of
the Interior, or of a Territory, State, or
other Government subdivision or agency,
such permission may be granted only
with the consent of such department,
ggency, or other governmental unit,

Reference No. 1684

PLO'No. 1613
Date Signed: 4/07/58
Filed Date: 4/10/58

7. The lands released fromwithdrawal
by paragraphs 1 and 2 of this order,
which, at the date of this order, adjoin
lands in private ownership, shall be of~
fered for sale at not less than their ap-
prawed value, as determined bythe au-
thorized officer of the Bureau of Land
Management, and pursuant to zection 2
of the act of August 1, 1956, supra.
Owners of such private lands shail have
a preference right to purchase at the ap-
praised’ value so much of the released
Janda adjoining their private property
as the authorized officer of theBureau of
LandManagement deems equitable, pro-
yided, thnt ordinarily, owners of private
Jands adjoining the jands described In
paragraph 1 of this order wil) have a
preference right to purehase released
lands adjoining their property, only up
to the centerline of the highways located
therein. Preferenceright claimants may *
make application for purchnse-of re-
leased Jands at any time after the date
of this order by giving notice to the ap-
propriate jand office of the Bureau of

lic in Sincka lying within 300 feet
m each side of the center line the
Alastn Highway.and within 150 feat on
gach side of the center line o° theRich-
ardachn Highway, GlennHighway, Haine

Highwey, the Seward-Anch:
of that port thereof,

e Chugach Land Management. Lands described in

te preference claimants may 4

poblie auction at not lesz than their ap=
Praised value by an

& officer of

not claimed by and sold
bo sold at

vided that preference claimants are first
givennotios of their privilege to‘exercise
their preference rights by a notice ad=
drezsedto thelr last address of reeord in
the offiesix, theTerriteryin which theititle to thelr private lands is recorded.
GSueh notice ehall give the preference
claimant at least 60 days in which to
make application to exercise his prefer~_
ence right; and if the application is not
filed within the time apecified, the nref-
erence right will be lost, Preference

the Bureau of Land Management,pro=

elaimantwill also lose their
erence rights if they fail to pay for theJandswithin the time period specifiediby
the authorizedofficer of the Bureau of
shallnot besoos tranG6 days.

including eppurtenant pro
Aneanementfor highway purposes,ve,-acenic,

and gcrvicg areaz, over and across the
lands graph1 of this
order, exteading 250 fent on each aide of
the oenterline of the highways mens
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PLO No. 1613
Published: 4/11/58 Volume: 23 Date Signed: 4/07/58
No. : 72 Page: 2376 - 2378. Filed Date: 4/10/58

8 The leads releazed fromwithdrawal 9, ta) Any tract relensed by il, The boundaries of el} withdrawsls2 and 2 of this * 1 o& 2 ofCis order from the withdrawals and restorations which on the date ofwhich at the date of this order, adjoin made by Public Land Orders Nos. £01, this order adjoin the highway easementaJands-In valid unperfected entries, loca~ asmodified, and $08,which remains un- created by this order ore hereby ex-or settlement claims, shall be sub- sold being affered for sale under tendeil t0 the centerline of the highwayJect to inclusion in auchentries, locations 2 ot 8 of this order, shall re- enzements which they adjoin.” Tneand olsims, notwithstanding any statu- Paragraph.
to offers to purchase under withdrawalmade by this paragraph shnliMirnitations’ upon the area which Section 2 of the nct of August 1. 1955, but not be Umited to the with-anay be included therein. For the pur- supra, at the appraised value, but it shall include,

madu for Air Nayizatton Siteposes of thif paragraph entries, locas
wil the the Secretary No. Tot Jy: 13, 1954, and

Hmited to, certificates of purchase rc
tlons, and claims include, but are not of the Interior or his delegate as to OrdersWo. 386 of July31, 19¢7, io,
the Alaska Publlo Sale Act (63 Stat’ €79;

whether such an offer shall be accented. 622 of Decenaber 15, 1949, No. 868 of
48 U. S.C, 3S4a-0) and leases with op- tb) Any tract reloased by Paragraph 1

under the Small Tract or 2 of thts order from the withdrawals February 27, 1952, No. 975 of June 18,1854, No, 1039 of December 16, 1954, No.
Act (52 Stat. 66:9; 43 U.S. C, 6828) as made by Publis Land Orders Nos. 661, as 2059 of Janwiry 21, 1955, No, 1129 “of
amended. Holders of such entries, loca- ed. and 386, which on the date
Hons, and oleimsz to the lands, if they

hereof does not adjoin privately-owned
and No. 1181 ofJune39, 1955.
April 15, 1955, No. 1179 of June 39, 1955,

heve not gone to patent, shall have a land or land covered by an unpatented
preference right to amend them to In- claim or entry, is hereby opened, subject «
clude so much of the released lands ad- &f the tract is uct otherwise withdrawn,

to the provisions of Paragraph 6 hereof, AssistantSecretary of the Interiar,
thelr pronerty as the authorized to settiement claim, application, selec- Aram7, 1958.Joining
deems eqititable, provided, that tion or location under any applicableordinarily such holders of property ad~

Public land law. Such a tract shall not {®. B. Doc, 68-2589; Filed, Apr, 16, 1088;
8245a,x.)the landsdezerited in paragraph

he disposedaf as 2 tract or unit separate . .1 of this order will have the right to in- and distinct from adjoining public landsoluda releared lands adjclaingsuchprop- outside of the ares. released by thisorder,erty only up to the, centerline of the but for Pp and without
of such amendments wil! be conditional

ys located therein. Allowances losing its identity, if. it Is already sur-
veyed, it shalt be tres as havingupon the payment of such fees and com-

missions a2may be provided for in the mergeit Into themass of adfaining public
reguiations goyerning such = jands, subject, however, to the exzsement

tions, and claims together with the paye 5p far as xt applies to such Jands,
ment of any purchase price and cost of tc) Because tue act of Augiiat 1, 1954

of the jand which may he estab- (70 Stat. 896: 48U.S. C, 420-4200) is an
Iished by the law or resulations govern~ act of special application, which author~
ing such entries, locations and olaims, or izes the Seoretary of the Interior tomake
which may be with the terms

disposnis of lands Included in revocations
of the sale under which the adjcining such a5 made by this order, under such
land is held, Preference right claim- preference-righé provisions the Vet-

Jaws es may be specified by him, the
ants may make application to amend erence Act of 1944 (58 Stat.theirentrics, locations,and claimsatany 5.C. 230-284) as amended, andtime after the date of this order by give has

#8uv. Mental Health Enablingimg notice to the appropriate land office Act of duly 28, 1956 (70 Stat. 709: 48of the Bureau 6: gement, U. 8, C, 46-Sb) will not apply to tvsands de: this paragraph, not
erence order,claimed by and awarded to 20. ANI disposals of lands included inclaimants, may be sold at public auction

at not tess than their app value by the revocationmade by this order, which
the suthorized officer of the Bureau of are under the jurisdiction of a Federal

Management, provided that pref- department or agency other than the
erence claimants are first given notice of Departuient oF the Interiormay bemade
their riviiere to exercise thelr prefer- only witn the consent of such depart
ence rights by a notice addressed to ir ment or agency. All
Jast address of record in the appropriate Pro of this order shall
land office, or If the land is patented, in be subject t the easements established
the Territory in which title to their pri- by this order,
vate land isrecorded. Such notice aball
give the claimant at least ¢6 deys in
wi to make applicationto exercise
hile preference right, and if the appifca-
ton is not fled within 2
tho preference right will be lost, Prefe
erence right claimantswillalso lose theirpreferencrights if they fai) to make any

ents ‘within the time pe~
ried sputified by the authorized officer
of the Bureauof Maviagement,

time period shall not be less than
.
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hf OwnWas Prot Dood Hook.f O_ vousrene .
Juneat oe me
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a
wnt0167ne7 Qc ap noon ZFS rae, zz
‘farkertAh~ Anchor Boop: Distro

neal KiOW Aid. 3" GY DASE PURSE hat the Scovclary of Cortinre:., United

5 Stales DAepartnont of Comnorco,. Grastor, wetor and pursuant to the aulhority

cpntoincd in Sootden 21 of tho hot approved by the Presidan’ on dine 25, 1959

y (73 Slat. 142), deve hereby dovies, voloass, art oitclaim unte tha Stobe of

x .

Alaska, Grantoa, Ibs succosuors ond aspigns, avbject to tha condition gat
.

forth beloy, all rights, title, and intorest of tho Department of Gomerco 4h -

and to a22. of tho ronk propertiea Lisbod Schodulos A, DB, and 0, attached

hereto and nwie parte hexveof, whieh properties ave now owmed, held, mdatitle~

fered, ox aed by the Department of Comores in cammestion with the activities

of the Buvoau of Pabi.c Roada in Alaskn, and which said aro morc

ily IAentified an follows I

Schedule AT gawaga, cousiating
of 60 pages.

Gohodule DeInpraved Real Property, consistingof 54 pages.

Schedile 6~Unieproved Real. Property, consisting of 62 pases

TO IAVE AID TO UCLD the promises, togethor with a1]. the heroditiesonte

and ‘appurtenauces thorounto helenging ox in any wike appertaining ute the

sald Grmtes, Lis sugeesaors and assigns, Jorever, subjept, however, to tlie *

o

nontiiion that if the seid Grantor or the head of any étfia¥ Tederal agandy -

detentinos and publishes notice thareaS in the Faleral Register within 120

anya noxb following the date of thia deed that a1) or any part of the anova

pexriizes or any interests’ therein are neaded for continued retention Sa

Feleral. omersiip for purposes other than ox in addition to road purposes,

the Grantor may enter anit texsinate the estate hereby qeitelainod-tnin those

poxtdons af tha promisog concetming whieh said determinations ave made, vy

notifying the Governor of the State of Alaska: of such texsination
by rogia~

torod Jsttor
or letbora malLed within oxio yearnoxé Tollowing

the date of
wean

Qda decd. By neseptance of this desd, the Grontee agrees to tho ahove

oonditdon withow’ welving any rights 4% my otherwise have to rafer any

-dispite
to the

Oleinn Comelesion outherlzed by Deciion 46 of the dct ap-

proved by the Prosident on done
25, 1959 (73 State W).-

nee te 4 ert ont
© Attire tree:

5 WEMIESS WIENEOF the Grantor haa hexeuibo sot his hand aud seal.

this 30th day of dune 1959."
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o
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Serial No.
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-

0. BOX 196900
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Fedurot-Ald Primary Route numbers have bean estatil tshed ag
followse

4
.

is The primary system ostob| ished consists of the
princtpo!l highmys, either existing or schoduled
ior early sentroct construction, ott 3 projected

ferry
ond highway system through the sottheastern

section,

2 Projected expansions of the syatem generally wif!
be constructed and mejntotned os secondaryroads :
until trattle volume dictates rectassitication ta
a Primary Route, °

3. Beginning In the southwest portion of the State, ’
South-north routes wore given odd numbers and

vest-
.

sast routes were given aven nusbers,

Systu

The Secomary Syston established consts#s of tio olusei#lostions
Idontif led as follows:
.

Glass Nad — Principe! secondary roads serving as msih
arteries and requiring Improvements within
the foresesable future,

Glass "B* ~ Secondary roods of the type normally con= -

structed and malatained by states or counties.

For ease in geographica} location and assignment of sécondary route
numbers,

the
State has been divided info 9 zones, Identified on a marked.

Alacke aap E. -
. Glass “A" rowtes vere nasigned 3-digtt numbers," the first digit

indicating the zane location, Odd numbers were assigned to
sauthenorthroutes ‘snd even numbers Jo tesi-eést rovtes, .

Class "B" routes wera assigned 4~digit numbers; the first digit.
tndlexting the zane joestion. Soutie-north routes werd assigned odd
numbers: west-sast rovtes asalgned even numbers, A zero Bs ‘the jJast
digit indfestas on isolated route not connectod to any principal -system.

“Asin the primary system, low numbers wero assigned to the.” :
solthars and western orees of aach zone,

progressing
to the

higher. hosbers ©- In
the sorthern ahd eastern arsas, ; Cee 4 Solas
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AND SUGSEQUENTLY AMENDED
.

,

FAP Route
Nuabar OascrIption

“11 From Kodiak Novel Alt Station through’ Kodiék to the Goost
”

7

Guard LORAN Stotion. : iesse
al From the port of Homer vio Ninlichik, Soldotna and Goopers . “sty .

Loading to FAP Route 31, and a spur
from

Soldotna throughPe
Kens} to Wildwood Station. : hose2 ’ . I

.oii31 From the port of Seward via Noosa Poss, Portage, Birdwood end”ot :

Anchorage to Eluendort Air Force Bose, with o spur fo
toctoreon’>

Internetional Alrport, 2a 7 - “
oon

. .*
.
™

oP35 From FAP Route 42 af Palmer through Hast tte,”“WI low andsaeto FAP Route 52 ot Cantwell with spurs to Talkeotns and Stemlt aAirtteids.

37) From the junction of FAP Routes 6] end 62 at Fairbanks via
Ester und Nenana to FAP Route 52 at KoKInley Pork Stetion with
a spur to FAP Route 62; lnternetional Atrport

Spur.
at

Spenard and
Polmor to FAP Rovte 71 st Glennal ten,

: se
Benen

oSFrom FAP Route 31 Spur et Anchorage |nterantional Aliport v

*

a
C; z

46 From FAP Route 71 ot Gulkana Junction to FAP Route 62 et Tok” cyses2 eNeN
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Sec. 19.10.010. Dedication of land for public highways.

A tract 100 feetwide between each section of land owned by the state, or acquired from the state,
anda tract four rods wide between all other sections in the state, is dedicated for use as public
highways. The section line is the center of the dedicated right-of-way. If the highway is vacated,
title to the strip inures to the owner of the tract ofwhich it formed a part by the original survey.

& Sec. 19.10.015. Establishment ofhighway widths.

(a) It is declared that all officially proposed and existing highways on public land not
reserved for public uses are 100 feet wide. This section does not apply to highways that are

specifically designated to be wider than 100 feet.

(b) Notwithstanding (a) ofthis section, amunicipalitymay designate the width ofa road that
is not a part ofthe state highway system ifthemunicipalitymaintains the road.
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Sec. 19.30.400. Identification and acceptance ofrights-of-way.

(a) The state claims, occupies, and possesses each right-of-way granted under former 43
U.S.C. 932 thatwas accepted either by the state or the territory ofAlaska or by public users. A
right-of-way acquired under former 43 U.S.C. 932 is available for use by the public under
regulations adopted by the Department ofNatural Resources unless the right-of-way has been
transferred by the Department ofNatural Resources to the Department ofTransportation and
Public Facilities inwhich case the right-of-way is available for use by the public under
regulations adopted by the Department ofTransportation and Public Facilities.

(b) The Department ofNatural Resources shall conduct the necessary research to identify
rights-of-way that have been accepted by public users under former 43 U.S.C. 932 and that have
not been previously identified and shall annually report to the legislature by the first day ofeach
regular session ofthe legislature on rights-of-way that have been identified and that are not listed
in this section.

(c) The rights-of-way listed in (d) of this section have been accepted by public users and
have been identified to provide effective notice to the public ofthese rights-of-way. The failure
to include or identify a right-of-way under (d) ofthis section does not relinquish any right, title,
or interest the public has in a right-of-way.

(d) The following rights-of-way are identified by the name of the right-of-way and the
identification number the right-of-way has been assignedby the Department ofNatural
Resources in the Historic Trails Database, known as the "RST" number, which contains
complete description of the right-of-way:

,

RIGHT-OF-WAYNAME RSTNUMBER

Cobb Lakes Trai! 0001

Taylor - Humbofdt 0002
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Chapter 3

Methods of Research

Determine the Entry date:
Begin with Federal ownership as unreserved, unappropriated Federal land.

Usually we look at when a property was entered or reclassified. Since Statehood a
number of questions had to be resolved in order to determine precisely when the land
was taken up. Alaska even had to havea significant court decision just to confirm that
publication in the Federal Registerwas constructive notice. It probably seemed fairly
simple to the Federal Govemment in 1959, when they passed their rights in many
Public ROWs to the new State ofAlaska, how to determine and manage them. But, it
took a number of court decisions to solidify how many of the nuances applied.

Some of the web sites that have been found to be very useful for
retrieving ¢

data, maps
andother information follow:

http:/Awww.dot.state.ak.us/creg/dot-cadastral/
At this site you can find a directory “BLM_Indexes”. These indexes provide a short cut
to a listing of parcels along many state roads where Public ROW applies. While they
are not guaranteed to be 100% accurate the list properties by their description at the
time and provide some valuable information relative to_ date, individual or agency
information

and
patent information.

:

poryee
http:/www.bim.gov/alis/ ~gis yyoo of° oe

’ When this sife works you can tract down the serial page for a homestead entry. This is
the really important information needed fo determine the precise date that property was
entered. The entry date is the date that will provide your basis for determining if a
Public ROW applies. Sometimes the entry date can be a day before a PLO widened a
right ofway. Much of the newer Right ofWay mapping that the DOT&PF possesses
has accurately addressed the size and type of Public ROW that may affect particular
lands. However, older ROW maps may have been produced without the benefit of
some of the litigation that has occurred or opinions prepared by the Attorney General’s
Office to help resolve certain questions.

yyw?

Aw of
Lg>
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http:/Avww.glorecords.blm.gov/
At this site you can retrieve copies of patents. Keep in mind many patents have never
been recorded in a Recorder's Office. It is important to understand that Title
Companies in Alaska are very familiar with records at the Recorder's Office. Their
research and expertise doesn't extend into unrecordedFederal records and even less
into the legislation providing for Public ROW.

http://plats.landrecords.info/
From this site you can get all sorts ofmaps. Federal rectangular surveys and DOT&PF
ROW plans are some of the most helpful.

http://alaskapls.org/
At this site you can find posted under Standards, Chapter 3, Highways a very useful

whitepaper prepared by John Bennett. It describes what we refer as 17 Act ROW and
the basis for Section Line Easements while we were a Territory. Also, the Legislative
links will get you to the Alaska Statutes that create Public ROW.

Determine what Public ROW could have affected the land at entry: :

The Legislation provided in Chapter 2 while not including everything affecting
Alaska does address all the significant Public ROW. You must not only determine what

applies but where it applies. A road may have moved since its original construction. If it

is a state highway be aware that The DOT&PF may have old mapping and field notes
that will help with positioning the original rights.

Verify that the rights are still in effect
You will need to see if any vacation of the Public ROW has occurred. Another

thing to look for is if the ROWwas moved by agreement. Keep in mind that an
easement can be moved simply by the owner of the right and the owner of the

underlying land agreeing to a change. Hopefully, where this may have occurred a

document was recorded. Also keep in mind that you are obliged when properly doing
this research that documents used in your determinations are valid. For instance an

agreement of record was actually signed by the proper parties.



29

Chapter 4

Significant Alaska Legal decisions validating or affecting theway we apply the
Legislation.

ALASKALAND TITLE

Federal Register provided

Constructive notice
To implement

PLO Right ofWay

Alaska Supreme Court
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STATE of_Alaska,
Appellant/Cross-Appellee,

¥.

ALASKA LAND TITLE ASSOCIATION;
Security Title and Trust Company of
Alaska; Alaska Title Guaranty Compa-
ny; Brokers Title Company; Lawyers
Title Insurance Agency, Inc.; Safeco Ti-
tle Agency, Inc.; Fairbanks Title Agen-
cy; Yalley Title and Escrow Company;
First American Title Insurance Compa-
ny; Transamerica’Title Insurance Com-
pany; Hansen Associates, an Alaska
Limited Partnership; Richard L. Boy-
sen; and Jack White Company, Appel-
lees/Cross-Appellants,

* and

Theodore M. Pease, Jr., and Claire V.
Pease, Appellees. ts

TRANSAMERICA TITLE INSURANCE
COMPANY, Appellant,

oy,
Theodore M. PEASE, Jr., and Claire V.

. Pease, Appellees.
Nos. 5407, 5408,

Supreme Court of Alaska.

May 27, 1983.

Appellees and Cross-Appellants Petition
for Rehearing Denied July 8, 1983.

Appellants and Cross-Appellees Petition"
Action was brought for declaratory

judgment by association representing vari-
ous title insurance companies, individual ti-
tle insurance companies, and several land-
owners against State, municipality, and oth-
ers. The Superior Court, Third Judicial
District, Anchorage, Victor D. Carlson, J.,
entered judgment against State and title
insurance company, and appeal was taken.
The Supreme Court, Matthews, J., held
that: (1) trial court erred in declaring that
State could not take or utilize any portion

667 PACIFIC REPORTER, 2d SERIES

of property owner's land for local road
which was in excess of 83 foot easement:
(2) trial court erred in declaring that nei-
ther State nor municipality could take any
portion of landowner's property for through
road which was in excess of easement
widths specifiedin their respective patents
without just compensation; and (3)publica-tionin Federal Register imparted construc-
tive notice and served to preclude subse-
quent innocent purchaser status.;

’
Affirmedin part, reversedin part, and

remanded.
©

Rabinowitz, C.J., dissented in part and
filed opinion.

f

1, Public Lands <> 135(1) .
Right-of-Way Act of 1966, which pre-

cludes State from taking privately owned
property by election or exercise of reserva-
tion to State and that Act shall not -be
construed to divest State of any right-of-
way or other interestin real property which
was taken by State, before effective date of
Act, by election or exercise of its night to
take property through a reservation, was
not applicable to State's claim of 50 foot
road easement along south boundary of
landowner’s property, in that easement in
question was established by departmental
order under authority of statute to which
Right-Of-Way Act was inapplicable. 48
U.S.C. (1958 Ed.) §§ 321a, 321d.

2, Public Lands €135(1)
Staking requirement of subsection of

department of interior order providing that
reservation and rights of way or easements
will attach as to all new construction in-
volving public roads in Alaska when survey
stakes have been set on ground and notices
have been posted at appropriate points
along route of new construction specifying
type and width of roads was not applicable
to road affecting landowner’s property, in
that road was an existing road when order
was promulgated, while subsection by its
express terms only applies to new construc-
tion.

Rehbeari July 8, 1!

As Amended July 8, 1983.
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STATE v. ALASKA LAND TITLE ASS'N Alaska “715
Cite as 687 P.2d 714 (Alesks 1983)

3. Public Lands
Before highway may be created; there

must be either some positive act on
ae

of
appropriate public authorities of
clearly manifesting an intention to scenpt

2

a
grant, or there must be public user for such
a period of time and under such conditions
as to prove that the grant has been aecept-
ed,
4. Public Lands ¢=135(1)

Staking requirement of department of
interior order was inapplicable to certain
highway, in that highway was in existence
by time of homestead entry of landowners’
predecessor. 48 U.S.C. (1958 Ed.) § 32Id.

5. Public Lands ¢=135()
Trial court erred in declaring that nei-

ther State nor municipality could take any
portion of landowner’s property for through
road which was in excess of easement which
was specified in their respective

patentswithout just compensation. .

6. Public Lands ¢>135(1)
Trial court properly determined that

certain landowners were entitled to declara-
tion against State and municipality that
neither State nor municipality could take-
any portion of their properties for througti
road which was in excess of easement which
was specified in their respective patents
without just compensation, where landown-
et’s property was entered in 1945, so that it
was uot hereafter entered for purposes of
statute under which mandatory reservation
was limited to patents for land hereafter
taken up, or located in territory of Alaska.
Pickett Act, §§ 1, 2, 43 U.S.C, (1970 Ed.)
“§§ 141, 142; 48 ULS.C, (1958 Ed.) § 821d.

7. Insurance 426.1
‘Titleinsurance company was liable to

property owners under policy for value of
17 foot strip taken pursuant to interior de-
partment order,in that publication of pub-
lic land orderin Federal Register imparted
constructive notice of order as to land it
affected, ,

8. Public Landa ¢>138 .

Public land orders, which appeared in
Federal Register, imparted constructive no-

tice of conflicting deed or encumbrance,
thereby preventing property- owner front
claiming innocent purchaser status. ~
9. Estoppel ‘@=>62.2(2)

Because publication of land orders
iin

Federal Register imparted constructive no-
tice of easements which they created, that
notice made reliance unreasonable, and thus
State was not estopped from claiming any
easements under orders here involved.
10. Public Lands ¢>135(1)

By operation of law, land conveyed bythe United Statesis taken subject to previ-ously established rights of way wherein-
struments of conveyance are silent as to the
existence of such rights of way.
11, Public Lands ¢>135(1) neticsNo suit to vacate or annul a patent in
order to establish a- previcusly existing
right-of-way is necessary because patent
contains an implied bylaw condition that it
is subject to such a right-of-way,.and thus
statute of limitations expressed by statute
providing that suits by the United States to
vacate and annul any patent shall only be
brought within six years after the date of
theissuance of such patents did not apply.43 US.C.A. § 1166. a,

WY air"

Fack MeGee, Asst, Atty. Gen., “Wilson
Condon, Atty. Gen., Juneau, for appel-
lant/eross-appellee.
David A. Devine and Michael W. Price,

Groh, Eggers, Robinson, Price & Johnson,
Anchorage, for appellees/cross-appellants,

te Spyder ~

Before RABINOWITZ, C.J, and BURKE,
MATTHEWS and COMPTON,

OPINION |

MATTHEWS, Justice. - " 48

Thisis'an action for a declaratory judg-
ment brought by an association

represent.ing various titleinsurance
companies,

indi-”
vidual title insurance companies, and’ sever-
al landowners against the State of Alaska,
the Municipality of Anchorage,

#-* ™™
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dore and Clair Pease.. Nine claims for Te-
lief were presented.
The first claim sought a determination

that a title insurance policy issued by
Transamerica Title Insurance Company to

'

the Peases excludedfrom coverage any

rights-of-way ‘created
|

pursuant to certain
Interior |r Department Orders, namely, Public
LandOrders601,757, 1618, and Departmen-
tal Order 2665.

The second claim for relief sought a dec-
laration that claimed easements for “local
roads” as defined in DO 2665-could not be
used by the State or municipal governments
becanse of the Alaska Right of Way Act of
1966.

The third related to “feeder roads” as
defined in PLO 601 and DO 2665, seeking a
declaration that rights-of-way for such
reads could not be utilized because of the
Alaska RightofWay Act of 1966,
The fourth claim” for relief concerned

property owned by plaintiff Hansen Associ-
ates along the Seward Highway. It alleged
that the original patentee had made a
homestead entry prior to the effective date
of the first order involved, PLO 601, and
sought a declaration that no through road
easement under PLO 601 or any of its suc-
cessors could be claimed.

The fifth claim for relief referred to a
quitclaim deed given on or about April 7,
1959, conveying the United States’ interests
in the highways in Alaska to the State.
The deed was recorded October 2, 1969.
This claim sought a declaration that the
quitclaim deed would have no effect on
bona fide purchasers for value who pur-
chased and recorded prior to the State’s
recording of the quitclaim deed.

The sixth claim for relief alleged that the
failure of the United States or the State to
record PLOs 601, 757, and 1613 and DO
2665 in a State recording office rendered
any easements that might otherwise have
been created by those orders vaid as against
subsequent innocent purchasers for value
who first duly recorded their interests.
The seventh claim alleged a theory of

estoppel against the State and Municipality,

667 PACIFIC REPORTER, 2d
SERIES

claiming that for twenty years they had
allowed property owners to develop, proper-
ty on which they now claim an easement
pursuant to PLOs 601, 757, and 1613 and
DO 2665, that no notice of such claims had
been given, and that individual property
owners would be prejudiced if the State and
the Municipality were now permitted to
utilize such easements.

The eighth claim sought a deelaration
that no easement could be taken by the
State or the Municipality for a local, feeder,
or through road under the authority of
PLOs 601, 757, and 1613 or DO 2665 because
of the Right of Way Act of 1966,
The ninth claim alleged that prior to the

quit-claim deed from the United States to
the State of April 7, 1959, the United States
had patented to private landowners proper-
ty which included rights-of-way now
claimed by the State. A declaration ‘was
sought that these patents were conclusive
as aguinst the State and that the patents
could not be vacated or annulled because of
the six year statute of limitations set forth
in 43 U.S.C. § 1166.

The Peases cross-claimed against the
State, alleging that the State unlawfully
claimed a 50 foot road easement along the
south boundary of their property whereas
only a 33 foot casement was describedin
the patent from the United States to their
predecessor-in-interest, They sought just
compensation for the 17 foot difference in
the approximate sum of $3,000.00 plus in-
terest from the date of taking. The Peases
also counterclaimed against Transamerica,
alleging that if the State was entitled to a
full 50 foot right-of-way Transamerica
would be obliged under the title policy to
compensate them for the value of the 17
foot strip.
Before answering, the State filed a mo-

tion for a more definite statement request-
ing legal descriptions of property across
which the complaint alleged that the State
was claiming rights-of-way. ‘In response,
the plaintiffs described the property owned
by Hansen Associates along the Seward
Highway, with respect to the fourth claim
for relief, and property owned by plaintiff
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STATE v, ALASKA LAND TITLE ASS'N Alaska 717Cite as 687 P.2d 714 (Alaska 1983)
Richard L. Boysen which also lay along the
Seward Highway, with respect to the sev-enth claim. The State then answered the
complaint, placing in controversy all the
legal theories of the plaintiffs.
The State, all plaintiffs, and the Peases

moved for summary judgment as to all
claims, The court denied the State’s mo-
tion, granted the plaintiffs’ motion as to the
second, third, and eighth claims, and grant-
ed the Peases’ motion as to their cross-claim
and counterclaim. Following entry of a
memorandum of decision reflecting these
actions the court entered a’ declaratory
judgment containing four numbered para-
graphs, which proceed from the abstract to
the particular. They are:

1. The State of Alaska and the Munic-
ipality of Anchorage are claiming high-
way easements for local, feeder, and
through roads in excess of easement
‘widths specifiedin patents issued to Alas-
ka property owners. Said easements are
claimed by the State or the Municipality
pursuant to anthority derived from Pub-
lic Land Orders 601, 757, 1613 and De-
partment Order 2665. For the reasons
set forth in the Memorandum of Decision.
dated May 7, 1980, the court hereby
awards Plaintiffs a summary judgment
against the State of Alaska and the Mu-
nicipality of Anchorage declaring that the
State and the Municipality may not take
or utilize property for local, feeder, or
through roads in excess of the widths set
forth in the patents to the affected prop-erties without just compensation to the
owners of the affected properties unless
such local, feeder, or through roads were
occupied and staked by the State of Alas-
ka or the Municipality of Anchorage priorta April M4,

1966, cr were specifically
designatedin the patents te the affected
real properties.
2 The Plaintiffs Hanson [sic] Associ-

ates and Richard L. Boysen are hereby
awarded a summary judgment againstthe State of Alaska and the Municipalityof Anchorage declaring that neither the
State nor the Municipality can take any
portion of their properties for the
through road presently known as the Old
Seward Highway which is in excess of

. the easement widths specified in: their
respective patents without just compensation.
3.° The Defendants Pease are herebyawarded a summary judgment on their

cross-claim against the State ofAlaska
declaring that the State may not take or
utilize any portion of the Peases? land for
.the local road presently known as Rabbit
Creek Road which is in excess of the
38-foot easement width specified in the
patent to the Peases’ property without
just compensation. The Peaseas' prop. .¥is described as Lot 191, Section 33, Town-
ship 12 North, Range 3 West, Seward
Meridian, Anchorage Recording District,Third Judicial District, State of Alaska.
4. The Defendants Pease are herebyawarded a summary judgment on their

counterclaim against Transamerica Title
InsuranceCompany declaring that Trans-america is liable under its titleinsurance
policy issued to the Peases for the taking
by the State of Alaska of a 17-foot stripof land for the local road known as Rab-
bit Creek Road, which 17-foot strip of
land was in excess of a 38-foot easement
specified in the Peases’ patent. However,since the State of Alaska must compen-sate the Peases for the taking or utiliza-
tion of said additional 17-foot easement,the Peases shall collect just compensationfrom the State of Alaska, and upon re-
ceipt of said just compensation the Peases
shall not be entitled to recover damagesfrom Transamerica Title Insurance Com-
pany for said taking of the additional
1T-foot strip of property.
The State has appealed from this judg-ment. The plaintiffs have cross-appealed,

claiming that the superior court should
have granted them judgment on their
fourth, fifth, sixth, seventh, and ninth
claims for relief. In addition, Transamerica
Title has appealed from the judgment
against it in favor of the Peases.

t .
-

THE STATE'S APPEAL AS TO THE
PEASES’ PROPERTY

We turn first te the appeal of the State -

as it relates to the Peases’ property.
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The patent to the 2.5 acre Pease parcel
was issued on October 4, 1955, pursuant to
the Small Tract Act of 1938, 43 U.S.C.
§§ 6822-682e (1938), repealed by Pub.L.
No. 94-579, Title VII, § 702 (1976). The lot
was leased to the Peases’ predecessor-in-in-
‘terest on May 1, 1958, The patent contains
two relevant reservations. Qne is a blanket
reservation for roads “constructed or to be
constructed by or under authority of the
United States or by any State created out
of the Territory of Alaska, ...”° This res-
ervation was made pursvant to 48 USS.
§ 321d, ch. 313, 61 Stat: 418 (1947), repealed
by Pub.L. No. 86-70, § 21(dXT), 73 Stat. 146
(1959), which provides in part:
In all patents for lands hereafter taken
up, entered, or located in the Territory of
Alaska, and in all deeds by the United
States hereafter conveying any lands to
which it may have reacquired title in said
Territory not included within the limits
of any organized municipality, there shall
be expressed that there is reserved, from
the lands described in said patent or deed,
a right-of-way thereon for roads, road-
ways, highways, tramways, trails,
bridges, and appurtenant structures con-
structed or to be constructed by or under
the authority of the United States or of
any State created

out
of the

Territory
of

Alaska..
The other relevant reservationin the patent
reserves a 33 foot right-of-way for roadway
purposes along the south and east bounda-

1. 14 Fed.Reg. 5048 (1949).

2, 16 Fed.Reg. 10,749 (1951).

3 16 Fed.Reg, 10,752 (1951). ’
4. 14 Fed.Reg. 5048 (1949). The quoted lan-
guage Is from the sixth paragraph of PLO 601,
The sixth paragraph in full states:

Subject to valid existing rights and toexist-
ing surveys and withdrawals for other than
highway purposes, the public lands in Alaska
lying within 300 feet on each side of the
center line of the Alaska Highway, 150 feet
on each side of the center line of all other
through roads, 100 feet on each side of the
center line of all feeder roads, and 50 feet on
each side of the center line of all local roads,
fn accordance with the following classifica-
tions, are hereby withdrawn from ail forms
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ries of the tract. Rabbit Creek Road lies on
the south boundary of the Peases’ property.
‘As this case has been presented all parties
have assumed that Rabbit Creek Road was
in existence as a local road at all times
relevant to the various orders hereafter dis-
cussed. We make the same assumption,
In 1978 the State widened Rabbit Creek

Road from 66 feet to 100 feet. The road
occupied a 33 foot strip on the Peases’ prop-
erty before widening and a 50 foot. strip
after widening. The State claimed a 50
foot easement on each side of the center
line of Rabbit Creek Road, citing PLOs
601! and 757,? and DO 26653 as authority
for widening the road without compensat-
ing the Peases for taking the extra 17 feet.

PLO 601, effective August 10, 1949, with-
drew “the public lands in Alaska lying with-
in ... 150 feet on each side of the center
line of all ... through roads, 100 feet on
each side of the center line of all feeder
roads, and 50 feet on each side of the center
line of all local roads, ... from all forms of

eperpertation
under the public land laws,

.” and reserved them “for highway pur-
poses.

ng a
The Secretary of the Interior promulgat-

ed PLO 757 and DO 2665 on October 19,
1951. 16 Fed.Reg. 10,749, 10,752 (1951).
DO 2665 was filed first. Id. at 10,752. it
established, among other things, easements,
rather than withdrawals, of 50 feet on each

of appropriation under the public land laws,
including the mining and mineral-leasing
laws, and reserved for highway purposes:

Through Roads
Alaska‘ Highway, Richardson Highway,

Gienn Highway, ‘Haines Highway,
Tok Cut-

Off.
Feeder Roads

Steese Highway, Elliott Highway, McKin-
ley Park Road, Anchorage-Potter-Indian
Road, Edgerton Cut-Off, Tok Eagle Road,
Ruby-Lang-Poorman Road, Nome-Solomon
Road, Kenai Lake-Homer Road, Fairbanks-
College Road, Anchorage-Lake Spenard
Road, Circle

Hot Springs:Road.
Local Roads ot

All roads not classified above as ThroughRoads or Feeder Roads, established or main-
tained under the jurisdiction of the Secretary
of the interiar.

Sd. at 5048-49 (1949).
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side of the center line of each local road and
of 100 feet as to each feeder roads
757 amended the sixth paragraph of PLO
601, see note 4 supra, increasing the with-
drawal for the Seward Highway [the An-
chorage-Potter-Indian Road in PLO 601]
from 100 feet to 150 feet on each side of the
center line. 16 Fed Reg. 10,749, 10,750
(1951), PLO 757 repealed the general with-
drawal for local and feeder roads contained
in the sixth paragraph of PLO 601, thus
5. 16 Fed.Reg. 10,752 (1951). BO 2685 pro-

Rights-of-Way for Highways in Alaska :
Section 1. Purpose. (a) The purposeofthis order fs to (1) fix the width of all public

highways in Alaska established or main-
tained under the jurisdiction of the Secretaryof the Interior and (2) prescribe a uniform
procedure for the establishment of rights-of-
way or easements over or across the public
Jands for such highways. Authority for these”
actions is contained in section 2 of the act of
June 30, 1932 (47 Stat. 446, 48 U.S.C. 321a).
Section 2. Width of public highways. (a)The width of the public highways in Alaska

shall be as follows:() For through roads: The Alaska High-
way shall extend 300 feet on each side of the
center line thereof, The Richardson High-
way, Glenn Highway, Haines Highway, Se-
ward-Anchorage Highway, Anchorage-Lake
Spenard Highway and Fairbanks-College
Highway shall extend 150 feet on each side of
the center line thereof.
@) For feeder roads: Abbott Road (Kodiak

island), Edgerton Cutoff, Elliott Highway, Se-
ward Peninsula Tram road, Steese Highway,
Sterling Highway, Taylor Highway, North-
way Junction to Airport Road, Palmer toMa-
tanuska to Wasilla Junction Road, Palmer to
Finger Lake toWasilla Road, Glenn HighwayJunction to Fishhook Junction to Wasilla to
Knik Road, Slana to Nabesna Read, Kenai
Junction to Kenai Road, University to Ester
Road, Central to Circle Hot Springs to Por-
tage Creek Road, Manley Hot Springs to
Eureka Road, North Park Boundasy to Kant-
ishna Road, Paxson to McKinley Park Road.
Sterting Landing to Ophir Road, Iditared to
Flat Road, Dillingham to Wood River Road,
Ruby to Long to Poorman Road, Nome to
Council Road and Nome to Bessie Road shall
each extend 100 feet on each side of the
center line thereof.
(3) For focal roads: All public roads not

classified as through roads or feeder roads
shall extend 50 feet on each side of the center
line thereof.
Section 3. Establishment of rights-of-wayor easements. (a) A reservation for highway .

purposes coveringthe lands embraced in the
through roads mentiosed in section 2 of this

PLO
effecting a revocation of the 601 withdraw-
als as to them. However, PLO 157 .ac-
knowledged that DO 2665 had already es-
tablished easements as to feeder and local
roads and did not purport to revoke them.
The final paragraph of PLO 157 states:
Easements having been established on.
the lands released by this order, such
lands are not open to appropriation underthe public land laws... .§ .

order was made by Public Land Order No.
601 of August 10, 1949, as amended by Pub-
Uc Land Order No. 757 of October 16,. 1951.

- That order operates as a complete segrega-
tion of the land from ail forms of appropria-tion under the public-land laws, inchiding the
mining and the mineral leasing laws.
(b) A right-of-way or easement for high-way purposes covering the lands embracedin

the feeder roads and the local roads equal inextent to the width of such roads as estab-
lished in section 2 of this order, ‘Is herebyestablished for such roads over

and acrossthe public lands.°
{c} The reservation mentioned in para-graph (a} and the rights-of-way or easements

mentioned in paragraph (b) will attach as to
all new constriction involving public roads inAlaska when the survey stakes have been set
on the ground and notices have been postedat appropriate points along the route of the

vides:

new construction
specifying the type and

width of the roads.
Section4. Road maps to be iiled inproper

*

Land Office. Maps of all public roads in
Alaska heretofore

o
or heseafter constructed

showing the location of the roads, togetherwith appropriate plans and specifications,will be filed by the Alaska Road Commission
in the properLand Office at the earliestpos-sible date for the information of the public.Id.

&. 16 Fed.Reg. 10,749, 10,750 (1951). The textof PLO 757 so far as it is relevant here states:‘The sixth paragraph of Public Land Order
No. 601 of August 10, 1949, reserving publiclands for highway purposes, commencingwith the words “Subject ta valid existing

rights”,
is hereby amended to

read
as fol-

lows:
Subject to valid existing rights and to exist-ing surveys and withdrawals for other than

highway purposes and public lauds in Alaska’lying within... 150 feet on each side of the
center line of the ... Seward-Anchorage
Highway ... are hereby withdrawn from all
forms of appropriation under the public-landlaws including the mining and mineral-leas-
ing laws, and reserved for highway purposes,Easements having been established on the
lands released by this order, such lands ere

ow ow
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Thus one effect of PLO 157 and DO 2665
was to substitute easements for the with-
drawals made in PLO 601 as to local and
feeder roads.
The State's claim to the full 50 feet, from

the center line, of Rabbit Creek Road is in
all relevant respects identical to the claim
that it successfully asserted in State, De-
partment of Highways v. Green, 586 P.2d
595 (Alaska 1978). In Green, as in the
Peases' claim, the patents were issued by
the United States under the Small Tract
Act aad contained blanket roadway ease-
ments under 48 U.S.C. § 321d as well as
specific 33 foot easements. The local road
in question in both cases was built before
DO 2665 was promulgated, and the lease as
well as the patent was issued after promul-
gation of DO 2665. We held in Green that
DO 2665 was issued pursuant to 48 U.S.C.
§ 321a, as distinct from 48 U.S.C. § 321d;
that DO 2665 was applicable to patents
issued under the Small Tract Act; and that

not open to appropriation under the pubilc-
land laws except as 4 part of a legal subdivi-
sion, if surveyed, or an adjacent area, if un-
surveyed, and

subject
to the pertinent case-

ment.
Td, at 10,749~50.

7. The Right-of-Way Act-of 1966. states:
Section 1. PURPOSE. This Act Is intend-

ed to alleviate the economic hardship and
physical and mental distress occasioned by
the taking of land, by the State of Alaska, for
which no compensation is paid to the persons
holding title to the Jand. This practice has
resulted in financial difficulties and the depri-
vation of peace of mind regarding the securi-
ty of one’s possessions to many citizens of
the State of Alaska, and which, if not cur-
tailed by law, will continue to adversely af-
fect citizens of this state. Those persons
who hold title to land under a deed or patent
which contains a reservation to the state by
virtue of the Act of June 30, 1932, ch. 320,
sec. 5, as added July 24, 1947, ch. 213, 61
Stat. 418, are subject to the hazard of having
the State of Alaska take their property with-
out compensation because all patents or
deeds containing the reservation required by
that federal Act reserve to the United States,
or the state created out of the Territory of
Alaska, a right-of-way for roads, roadways,
tramways, trails, bridges, and appurtenant
structures either constructed or to be con-
structed. Except for this reservation the
State of Alaska, under the Alaska constitu-
tion and the constitution of the United States,
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the 50 foot right-of-way established by DO
2665 was effective even though only a 33
foot right-of-way was expressedin the pat-
ent. 586 P.2d at 600-03,
The superior court reasoned that Green

was not controlling because of the provi-_
sions of the Right-of-Way Act of 1966, ch.
92 S.LA. 19667 Sections 2 and 3 contain
the operative provisions of the Right-of-
Way Act of 1966. Section 2 precludes the
State from taking “privately owned proper-
ty by the election or exercise of a reserva-
tion to the state acquired under [48 U.S.C.
§ 321d]," and section $ provides that the
Act shall not be construed to divest the
State of “any right-of-way or other interest
in real property which was taken by the
state, before the effective date of this Act,
by the election or exercise of its right to
take property through a reservation ac-
quired under [48 U.S.C. § 321d].” The ef-
fective date of the Right-of-Way Act of
1966 was April 14, 1966.

would be required to pay just compensationfor any land taken for 2 right-of-way. It is
declared to be the purpose of this Act to
place persons with land so encumbered ou a
basis of equality with all other property hald-
ers in the State of Alaska, thereby preventing
the taking of property without payment of
just compensation as provided by law, and

fin
the manner provided by law.
Section 2. TAKING OF PROPERTY UN-

DER RESERVATION VOID. After the effec-
tive date of this Act, no agency of the state
may take privately-owned property by the
election or exercise of a reservation to the
state acquired under the Act of June 30,
1932, ch. 320, sec. 5, as added July 24, 1947,
ch. 313, 61 Stat, 418, and taking of property
after the effective date of this Act by the
election or exercise of a reservation to the
state under that federal Act is void.
Section 3. PROSPECTIVE APPLICATION.

This Act shall not be construed to divest the
State af, or to require compensation by the
state for, any right-of-way or other interest in
real property which was taken by the state,
before the effective date of this Act, by the

- élection or exercise of its right to take prop-
erty through a reservation acquired under the
Act of June 30, 1932, ch. 320, sec. 5, as added
July 24, 1947, ch. 313, 61 Stat. 418.
Section 4. SHORT TITLE. This Act may

be cited as the Right-Of-Way Act of 1966,
Section 5, EFFECTIVE DATE. This Act

takes effect on the day after its passage and
approval or on the day it becomes law with-
owt such approval.
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{1] The court erred in applying the
Right-of-Way Act of 1966 to the Pease case,
It is applicable only to interests taken by
the State under a blanket reservation creat-
ed pursuant to 48 U.S.C. § 321d. We held
in Green that easements established by DO
2665,were. established under the authority
of section $2la, not section 321d. Green,
586 P.2d at 600 n. 17. Further, we held in
State, Department of Highways v. Crosby,
410 P2d 724 (Alaska 1966) that § 321d did
not apply at all to patents issued under the
Small Tract Act. Id, at 728,

(2] The superior court also concluded in
its Memorandum of Decision that the ease-
tment which otherwise would have been cre-
ated under DO 2665 on Rabbit Creek Road
did not come into being “until the right-of-
Way was staked by the terms of DO 2665.”
This statement refers to subsection 3c) of
DO 2665, which provides:

The reservation mentioned in para-
graph (a) and the rights-of-way or ease-
ments mentioned in paragraph (b) will
attach as to all new construction involy-
ing public reads in Alaska when the sur-
vey atakes have been set on the ground
and notices have been posted at appropri-

8. A memorandum from the Chief Counsej of
the Bureau of Land Management to the Di-
rector of the Bureau, dated February 7, 1951,
explains well the extent of the authority grant-
ed to the Secretary of the Interior under
§ 321a, The memorandum states in part:

Prior to the issuance of Public Land Order
No, 601 ..., nearly all public roads in Alaska
were protected only by easements. Right-of-
way easements were a under section
2477 of the Revised Statutes (43 U.S.C. sec.
932) by the construction of roads. ‘This sec-
tion granted a right-of-way for the construc-
tion of highways over public lands not re-
served for public uses,
Section 2 of the Act of January 27, 1905

(33 Stat. 616), incorporated with amend-
ments into 48 U.S.C. secs. 321-323, estab-
lished a Board of Road Commissioners in the
then Territory of Alaska to function under
the jurisdiction of the Secretary of War.
This section provided:“Sec.2, * * *

The said board shall have
the power, and it shall be their duty, upontheir own motion or upon petition, to locate,
Jay out, construct, and mameain wagon roads
and pack trails © * *. The said board shall
Prepare maps, plans, and specifications of

ate points along the route of the new
construction specifying the type and
width of the reads?

,

The’ superior court's conclusion that the
staking requirement of section 3(c) wasap
plicable to Rabbit Creek Road is erroneous.
Section 3(c) by its express terms only ap-
plies te new construction. Rabbit Creek
Road was an existing road when the order
was promulgated. As to existing roads,
subsection 3(b) of the order establishes a 50
foot easement in the present, rather than
the future, tense and contains no call for
additional action in order to fix the ease-
ment. It states:
A right-of-way or easement for highway
purposes covering the lands embraced in
the ... local roads equal in extent to the
width of such reads as established in sec-
tion 2 of this order, is hereby established
for such roads over and across the public
lands. - t .

16 Fed.Reg. 10,752 (1951) (emphasis added).
Subsection~(3) of section 2 of DO 2665 set
the width of locat.roads at 50 feet on each
side of the center line. Thug, these two
sections of DO 2665 established a 60 foot
easement for Rabbit Creek Road.

every road or trail they may locate and layout, * * 9." -
:

Section 3 of the Act of August 24, 1912 (37
Stat, 512, 48 U.S.C. secs. 23 and 24), under
which Alaska was organized as a Territory,
provided that the authority of the legislatureof the Territory should not extend to certain
statutes of the United States including the
Act of January 27, 1905, supra, and the sev-eral acts amendatory thereof,
Section 2 of the Act of June 30, 1932 47Stat. 446, 48 ULS.C. sec, 321a), provides:“See. 2, The Secretary of the Interior shail

execute or cause to be executed all laws
pertaining to the construction and mainte-
nance of roads and trails and otherworks in
Alaska heretofore administered by said boardof road-commissioners under the direction of
the Secretary of War; * * *," :
The authority of the Secretary of the Interi-

or conferred by the above-cited acts to “lo-
cate, lay out, construct and maintain’ publictoads in Alaska clearly implies the right to
fix the widthof the roads. This widthis notfixed by any statute.

8. 16 Fed.Reg. 10,752 (1951). For the full
Of DO 2665, see note 5 supra. _
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[8] The history of the promulgation of
DO 2665 also demonstrates that the staking
requirement applies only to new construc-
tion, not existing roads, In territorial days
road easements were created across public
land under 43 U.S.C. § 982, repealed by
Pub.L. No, 94-579, Title VII, § 706{a)
(1976), a statute remarkable for its brevity,
which provided:

The right-of-way for the construction
of highways over public lands, not re-
served for publie uses, is hereby granted.

This blanket grant had to be accepted. A
common method of acceptance was the
building of a road by a public authority."
But other methods of acceptance were also
recognized. As we Stated in Hamerly y.
Denton, 359 P.2d 121 (Alaska 1961) with
respect to 43 U.S.C. § 932:

[Blefore a highway may be created, there
Tiust be either some positive act on the
part of the appropriate public-authorities
of the state, clearly manifesting an inten-
tion to accept a grant, or there must be

public user for such a period oftime and
under such conditions as to prove that the
grant has been accepted.

Id. at 123 (footnote omitted). In Girves v.
Kenai Peninsula Borough, 586 P.2d 1221

(Alaska 1975), we held that enactment by
the territorial legislature of a law dedicat-
ing a four rod strip along all section lines
for roadway purposes was a positive act of
acceptance of the section 932 grant. Id. at
1225-26.
When acceptance of the section 932 grant

occurred by construction of a road by an
appropriate public authority, a question re-
mained regarding the width of the right-of-
way thereby created. It was held that the
width was not confined necessarily to the
traveled portion of the roadway, but that
“local laws, customs and usages” would: con-
trol. City of Butte v. Mikosowitz, 39 Mont.
350, 102 P, 593, 595-96 (1909); see also Ball
vy. Stephens, 68 Cal App.2d 843, 158 P.2d
207, 209 (1945). :

10. See Clark v. Taylor, 9 Alaska 298, 303
(D.Alaska (938); Ball v. Stephens, 68 Cal.
App.2d 843, 158 P.2d 207, 209 (1945); Moulton
v. Irish,67Mont. 504, 218 P. 1053, 1054 (1923).
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One purpose of DO 2665 was to define as
a matter of local law or'usage the width of
roadway easements which had been created
by the construction of roads and which
would be created in the future by the con-
struction of new roads, The memorandum
of February T, 1951, from the chief.coynset
of the Bureau of Land Management to the
Bureau's director !! makes this clear:
"

Notwithstanding that section 2477 of the,
Revised Statutes (48 U.S.C. §982) does
notfixthe width of the rights-of-way
granted by it, the width when fixedd bys
positive act of the proper State or Terri-
torial authorities has beén held valid.
Castain v. Turner (1949) [72 SD. 227], 36
N.W.2d 382; Butte v. Mikosowitz (1909)
(89 Mont. 350], 102 P. 593, In both cases,
the width fixed included an area in excess
of the beaten path or track. The reasons
which sustain the conclusion reached in
those cases support the conclusion that in
the case of public highways in Alaska
constructed or maintained under the jur-
isdiction of the Secretary of the Interior,
the width of the

highways may
be fixed

by that official.
The memo goes on to suggest the publica-
tion of an order, which was to become DO
2665, in terms which make it clear that the
staking requirement only applies to new
construction and not. to existing roads:
The following procedureis suggested for
the establishment of highway easements
of prescribed widthsin Alaska:
‘Q) The issuance of an order by the

Secretary of the Interior to be published
in the Federal Register fixing thé width
for existing roads and the width for new
construction, including changes in the lo-
‘eation of éxisting roads, and extensions
of such roads. In the case of new con-
struction, the order ean only be effective
when the survey stakes have been set on
the ground.

(Emphasis added).
Further, the Superior Court's conclusion

that the-‘staking requirement applies
to ex-

iL An excerpt from this memoranduz is quot:
ed at note 8 supra.
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isting roads as well as to roads to be con-
structed in the future is in conflictwith our
holding in Green, supra. The local road in
question there was constructed before the
promulgation of DO 2665, As to the Green
parcel, we held that the 50 foot right-of-
way was fixed as of the promulgation of
the order. Green, 586 P.2d at 604.
For these reasons we conclude that the

State’s appeal with respect to the adverse
judgment on the cross-claim of the Peases
is well-founded. The third paragraph of
the declaratory judgment is therefore re-
versed. Since the first paragraph of the
judgment includes the situation presented
in the Pease case, it too must be reversed.

0
THE STATE'S APPEAL AS TO

=: fSEN’S PROPERTY
The discussion in this’section concerns the

plaintiff's eighth claim for relief, which is
reflected in the second and third para-
graphs of the judgment. This discussion is
also relevant to the second claim for relief
relating to feeder roads. Because specific
facts concerning the Hansen parcel require
that it be treated differently, we exclude it
from this discussion and focus instead on
the Boysen property.
-This aspect of the case involves an addi-

tional public land order. that was not in-
volved in the discussion of the Pease case.
This order, PLO 1613, was promulgated
April 7, 1958. 23 Fed.Reg. 2376, 2378
(1958), PLO 1613 revoked PLO 601 which,

12, 23 Fed.Reg. 2376, 2377 (1958). PLO 1613
provides in pertinent part:

L. Public Land Order No. 601 of August
10, 1949, as modified by Public Land Order
737 of October 16, 1951, reserving for high-
way purposes the public lands of Alaska ly-
ing ... within 150 feet on each side of the
center line of the ... Seward-Anchorage
Highway ... is hereby revoked.

3. An easement for highway purposes, [n-
cluding appurtenant protective, scenic and
service areas, over and across the lands de-
scribed in paragraph 1 of this order, extend-
ing 150 feet on each side of the center line of
the highways mentioned therein, is hereby
established.

as modified by PLO 757, had withdrawn
and reserved for highway purposes 150 feet
on each side of the Seward Highway. Id.
at -2376. PLO 1613 converted the 150 foot
Seward Highway right-of-way to an ease-
ment of the same width.'2

The Boysen parcel consists of some

2

80
acres joining the Seward Highway. The
patent was issued to Boysen’s predecessor
on May 15, 1952, under the Homestead Act.
The homestead entry was made January 2,
1951, The patent contains a blanket reser-
vation for road rights-of-way as required by
48 U.S.C. § 321d. See page 718 .supre.
Setting aside the possible effect of the

section 821d reservation, the homestead en-
try of Boysen’s predecessorin January 1951
fixes the date from which the property
rights of the owners of the parcel are to be
measured." As of that date, PLO 601 had
withdrawn 100 feet of land from each side
of the center line of the Seward Highway.
14 Ped.Reg. 5048 (1949).

'

The superior court was apparently of the
view that unless the State had fully occu-
pied or staked this 100 feet before the ef-
fective date of the Right-of-Way Act of
1966, that act eliminated the withdrawal.
We disagree.

{4]. The Seward Highway was in ‘exist
ence by the time of the homestead entry.
The superior court apparently imposed the
staking requirement becanse of section 3 of
DO 2665.4 For the reasons we have ex-
pressed with respect to the Peases’ proper-
ty, the superior court’s conclusion concern-
ing the applicability of the staking require-

5. The easements established under para-
graphs 3 and 4 of this order shall extend
across both surveyed and unsurveyed public
lands describedin paragraphs 1 and 2 of this
order for the specified distance on each side
of the center line of the highways ... as
those center Hines are definitely located ag of
the date of this order.

Id. at 2376-77.

13, See part I infra.

14. Subsection (aX1) of section 1 of DO 2665
recognizes expressly the 150 foot withdrawal
for the Seward Highway expressed in PLO 757.
See note 5 supra.
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ment to the Seward Highway is erroneous,
The Seward Highway was not new con-
struction in 1949, when PLO 601 was pro-
mulgated, or in 1951, when DO 2665 was
promulgated. It had a fixed lecation and
the boundaries of its right-of-way were as-
certainabie by referring to the applicable
PLO and. meastiring from its center line.
In addition, the 100 foot right-of-way

first created by PLO 601 does not depend
for its existence on the reservation placed
in the patent under section 321d. PLO 601
was issued pursuant to Executive Order
9337, 8 Fed.Reg. 5516 (1943), under which
the President of the United States delegat-
ed his authority to the Secretary of the
Interior under 43 U.S.C. § 141, ch. 421, § 1,
36 Stat. 847 (1910), repealed by Pub.L. No.
94-579, Title VII, § 704(a) (1976), authoriz-
ing withdrawal of public lands in Alaska for
specified public purposes.'5 As previously
noted, the Right-of-Way Act of 1966 applies
only to rights-of-way acquired under sec-
tion 821d reservations.

[5] For the above reasons the second
paragraph of the judgment as it relates to
the Boysen property must be reversed.- The
precediag discussion also requires, as did
our discussion in part I concerning the
Peases’ property, reversal of the first para-
graph of the judgment. We do not reach
the question whether a full 150 foot ease-
ment became fixed across the Boysen prop-
erty by operation of the section 321d patent
reservation and promulgation of PLO 757,
and thus may be unaffected by the Right-
of-Way Act of 1966. This question was not
specifically addressed by the superior court
nor is it presented in the briefs before us.

mH

ROSS-APPEAL AS TO THE
HANSEN PROPERTY

The patent for the Hansen parcel was
issued to Hansen's predecessor-in-interest

THE

15. The State and the plaintiffs have agreed
that PLO 601 is based on Executive Order
9337 which, “in turn, rests on” 43 U.S.C.
§ 141. We thus have no occasion to con-
sider whether Executive Order 9337 delegat-
ed authority to make withdrawals in addition
to those authorized by 43 U.S.C. § 141.
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on June 1, 1950, under the Homestead Act.
The homestead entry was made on January
23, 1945, before the promulgation of any of
the land orders previously discussed, and
before passage of 48 U.S.C. § 321d. The
patent to the Hansen property does not
contain a section 321d reservation.

The PLO 601withdrawal was expressly
subject to “valid existing rights.” 14 Fed.
Reg. 5048 (1948). Homestead entries have
been held to give rise to valid existing
rights,'* although those rights may not in
all cases take priority over intervening
government acts.'7 Here, however, there is
no doubt of the intention to except prior
homestead entries from PLO 601. As we
have noted, PLO 601 was promulgated pur-
suant to 43 U.S.C. § 141. 48 U.S.C. § 142
states that “there shall be excepted from
the force and effect of any withdrawal
made under the provisions of ... section
141 ... all lands which are, on thie date of
such withdrawal, embraced in any lawful
homestead ... entry ..:." Since entry
was in 1945, and the first withdrawal oc-
curred in 1949, Hansen's predecessor-in-in-
terest, as an entryman, had rights superior
to the withdrawals.

,

{6] Section 321d has no effect on the
Hansen property. The mandatory reserva-
tion required by this statute was limited to
“patents for lands hereafter taken up, en-
tered, or located in theTerritory of Alaska,
..." (emphasis added). Since the Hansen
land was entered in 1945, it was not “here-
after” entered and thus was excluded from
the operation of that statute. This is con-
sistent with the absence of the section 821d
reservation in the Hansen patent, and also
consistent with its presence in the patents
to the other two parcels of land involved in
this appeal where entry occurred after July
16. Stockley v. United States, 260 U.S. 532, 540,
43 S.Ct. 186, 188, 67 L.Ed. 390, 394 (1923);
Korf v. Itten, 64 Colo. 3, 169 P. 148; 150-51
(S17). . _

:

17. Wilbur v. United States ex ref. Stuart, 53
F.2d 717, 720 (D.C.Cir.t931).
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24, 1947, the date on which section 321d was
adopted, .

Thus, for reasons different from those
articulated by the superior court, the second
paragraph of the declaratory judgment is
affirmed as to the Hansen pareel.

IV

TRANSAMERICA’S LIABILITY
{7} In count I of the complaint, Trans-

america sought a declaration absolving it of
liability to the Peases under its title insur-
ance policy. The superior court, following
Hahn v. Alaska Title Guaranty Co, 557
P.2d 148 (Alaska 1976}, found Transamerica

. eonditionally liable to the Peases for the
value of the 17 foot strip arising from DO
2665. In Hahn we held that the publication
of a public land order, there PLO 601, in the
Federal Register imparted constructive no-
tice of the order as to the land it effected,
Under the terms of the title policy there
involved, the title insurance company was
found to be liable. Jd. at 146. We agree
that Hahn is squarely controlling.
Transamerica, however, contends that

Haha should be overruled. We have con-
sidered Transamerica’s arguments in sup-
port of this position and we are not per-
suaded that Haha is unsound in any respect.
We therefore decline to overrule it. .Thug,
Transamerica is liable under its policy to
the Peases. Paragraph 4 of the declaratory
judgment so far as it relates to Transameri-
ca’s liability to the Peases is affirmed.

Vv

CROSS-APPEAL AS TO FIFTH, SIXTH,
SEVENTH AND NINTH CLAIMS

FOR RELIEF
The plaintiffs claim that the superior

court should have granted summary judg-
ment in their favor on their fifth, sixth,
seventh and ninth claims for relief. The
court made no ruling as to these claims.
We review them in accordance with the
18 In this somewhat abstract context the term
“property owner’ should be considered to be a
property owner situated as is the plaintiff Boy-

principle that any ground may be urged. on
appeal to support a judgment even if itwas
hot accepted -by the court in rendering
judgment. Moore v. State, 563 P2d 8, 21
(Alaska 1976); Ransom vy. Haner, 362 P.2d
282, 285 (Alaska 1961). .

The fifth and sixth claims are similar
because to prevail, a property owner ™ must
establish status as 3 “subsequent innocent
purchaser ... in good faith for a valuable
consideration” as that term is used in AS
84.15.2990. An innocent purchaser must lack
“actual or constructive knowledge” of the
conflicting deed or encumbranee that the
purchaser seeks to avoid. Sabo v. Horvath,
559 P.2d 1038, 1043 (Alaska 1976). Sabo
held that as between two grantees, a pre-
patent grantee’s deed that was recorded
before the patent was issued is a “wild
deed” and does not give canstructive notice
to a post-patent grantee who duly records.
Id. at 1044, ,

, 7

The question here is whether public land
orders, which appear in the Federal Regis-
ter, impart constructive notice, thus pre-
venting the property owner from claiminginnocent purchaser status. We have in partIV of this-opinion re-affirmed the holdingof Hahn y, Alaska Title. Guarantea Co., 55T

. P.2d 143 (Alaska 1976) that publication of a
land order in the Federal Register is con-
structive notice of the order as that term is
used in a title insurance policy. That hold-
ing is controlling here. Mec
{8} The distinction between Sabo and

this appeal is that Sabo concerns private
deeds and this appeal involves a conflict
between a government regulation and a
patent. Regulations published in the Fed-
eral Register take on the character of law.
Farmer v. Philadelphia Electric Co., 329
F.2d 3, 7 (8d Cir.1964); United States y,
Messer Oil Corp., 391 F.Supp. 557, 561-62
(W.D.Pa.1975). All persons are presumed
to know the contents of the law. See Fer-
rell v. Baxter, 484 P.2d 250, 265 (Alaska
1971). In United States v. Messer Oil
Corp., the district court indicated that regu-
sen, for Hansen has prevailed on other
rounds.
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lations published in the Federal Register
were sufficient notice te allow conviction of
a criminal violation. 391 F.Supp. at 562. If
Federal Register notice is sufficient for this
purpose, it is sufficient notice to a landewn-
er regarding. easements that the federal
government has reserved across his land.
Thus, the publication of the land orders in
the Federal Register imparted constructive
notice and served te preclude subsequent
innocent purchaser status.

In the seventh claim, plaintiffs contend
that the State is estopped from claiming
any easements under the orders here in-
voived. The State responds that construc-
tive notice defeats the estoppel claim.

[9] Estoppel requires “the assertion of a
position by conduct or word, reasonable re-
Hance thereon by another party, and result-
ing prejudice.” Jamison v. Consolidated
Utilities, Inc., 576 P.2d 97, 102 (Alaska 1978)
{footnote omitted). Plaintiffs claim that
the State has asserted by conduct that it
claims no easements by allowing the owners
to develop their property inconsistently
with the easements, and by not recording
the land orders. They assert that reasona-
ble reliance on that assertion has taken
place, Because we have already found that
publication of the land orders imparts con-
structive notice of the easements which
they create, that notice makes plaintiffs’
reliance unreasonable. Thus, the estoppel
claim lacks merit.
The ninth claim of plaintiffs is based on

the fact that the property owners’ patents
involved here did not expressly refer to any
land order easements, Because of this the
plaintiffs contend that the property con-
veyed was conveyed free from such ease-
ments, They argue further that as a result
suit was required to be brought against the
property owners to vacate the patents, and
that the time for such a suit is, in all cases

19. 43 U.S.C. § L166 provides:
Suits by the United States to vaeate and

anaul any patent shall only be brought within
six years after the date of the issuance of
such patents,

20. Bird Bear v. McLean County, 513 F2d 190,
192-93 (8th Cir.1975); Bail v. Stephens, 68

667 PACIFIC REPORTER, 2d SERIES

now before us, barred by the six year stat-
ute of limitations contained in 43 USC,
§ 1166.5

The premise of this argument is that a
patent which does not say that it is issued
subject to a public easement operates to
transfer the property free from the ease- jment. We rejected this premise in Green. *

We held there that an unexpressed DO 2665 .

easement was effective. Green, 586 P2d at :

608.
‘

Similarly, in Girves v. Kenai
Peninsula”

Borough, 536 P.2d 1221 {Alaska 1975),we
affirmed a trial court ruling that a right-of-

*

way not expressed in a patent was effec-
tive:

At the outset Girves notes that neither
her “Notice of Allowance”, nor her patent
contained any express reservation of
rights-of-way in favor of any public body.
However, the absence of an express res-
-ervation of easement does not preclude
the borough from showing that a right-
of-way was established prior to the is-
suance of these documents. - '

Id. at 1224 (footnote omitted). We cited as
authority for that statement State v. Craw-
ford, 7 Ariz.App. 551, 441 P.2d 586

(1968).That case aptly states:
{Titis also clear from cases decided under
43 U.S.C. § 932 that a subsequent -pat-
entee takes subject to previous right-cf-
ways [sic] established under the grant
contained in that -federal statute [Cita-
tions omitted.] No contrary authority
has come to our attention.... The si-
lence of the patents does not preclude the
State from showing the full extent of its
right-of-way established prior to the time
when the patents were issued to plain-
tiff's predecessors,

Id. at 590.

[10,11] The above and other authori-
ties

™
establish that, by operation of law,

Cal.App.2d 843, 158 P.2d 207, 210 (1945); Ni-
colas v, Grassie, 83 Colo, 536, 267 P. 196, 197
(1928); Flint & P.M. Ry. v. Gordon, 41 Mich.
420, 2 N.W. 648, 655 (1879); Lovelace v. High-
tower, 50 N.M, 50, 168 P.2d 864, 874 (3946;
Verdier v. Port Royal R.R., 15 S.C. 476, 481
(881); Costain v. Turner County, 72 S.D, 427,
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land conveyed by the United-States is taken
subject to previously established rights-of-
way where the instrument of conveyance is
silent as to the existence of such rights-of-
way. No suit to vacate or annul a patent in
order to establish a previously existing
right-of-way is necessary because the pat-
ent contains an implied-by-law condition
that it is subject to such a right-of-way.t
Thus the statute of limitations expressed by
43 U.S.C, § 1166 does not apply.

Vi
CONCLUSION

The first paragraph of the judgment is
REVERSED. The second paragraph of the
judgment is AFFIRMED as to Hansen and
REVERSED as to Boysen. The third para-
graph of the judgment is REVERSED.
The fourth paragraph of the judgment is
AFFIRMED as to the Peases’ claim against
Transamerica. The case is REMANDED
for further proceedings consistent with the
foregoing.

RABINOWITZ, Chief Justice, dissenting
in part.
{ find that I am unable to agree with the

court's conclusion that the State of Alaska

36 N.W.2d 382, 383 (1949); Wells v. Penning-
ton County, 2 5.D. 1, 48 N.W. 305, 308 (1891);
Salilivan vy. Condas, 76 Utah 585, 290 P. 954,
957 (1930).

21. Indeed, when the Secretary of the Interior
declared these rights-of-way, they vested In the
public and there is authority chat thereafter the
Secretary could not revoke them. In Walcott
Township v. Skauge, § N.D. 382, 71 N.W. 544
1897), the court, in discussing 43 U.S.C. § 932,
stated:
Highways once established over the public
domain under and by virtue of this act, the
public at once became vested with an abso-
Tute right to the use thereof. which could not
be revoked by the general government, and
whoever thereafter teok the title from the
general government took it burdened with
the highway so established.

fd. at 546 (emphasis added); accord Bird Bear
¥, MeLean County, 513 F.2d 190, 192 (8th Cir.
1975); Wenbergv. Gibbs Township, 31 N.D.
46, 153 N.W. 440, 441 (1915); Gustafson v.
Gem Township, 58 S.D, 308, 235 N.W. 712, 713
1913). Cf City of Butte v. Mikosowitz. 39
Mont. 350, 102 P. 593, 596 (1909) (grant of a

or the Municipality of Anchorage is entitled
to claim highway easements in excess of
those reserved when the pareels in question
were conveyed by patent from the federal
government. Before discussing the
grounds for my disagreement with the
court’s ruling, however, I believe that itwill
be useful to set forth what I consider to be
the significant facts.

The-principal question in this appeal is
whether the state! must compensate three
landowners for portions of their parcels
taken to widen existing roads, The land-
owners—-Theodore and Claire Pease, Rich-
ard Boysen, and a limited partnership called
Hansen Associates—are the successors in
interest to persons who originally acquired
the pareels by patent from the federal
government. The federal government ex-
pressly reserved highway easements or
rights-of-way in the Pease and Boysen pat-
ents; there were no easements or rights-of-
way reserved in the Hansen patent. In
each case the state claims a highway ease-
ment greater than that reserved in the pat-
ent, resting its claims on various now-re- -

pealed federal directives which provided ar-
guably that the easements claimed by the
state should have been expressly reserved
when the parcels were conveyedby patent,
roadway under 43 U.S.C. § 932 is to the public,
and governmental entities have “supervision
and control thereof as trustee for the public,...") That the rights-of-wey were established
by administrative action rather than public
user does not put them on a different footing. -
see United States v. Rogge, 10 Alaska 130,
152-53 (D.Alaska 1941), aff'd 128 F.2d 800 (Sth
Cir.£942).

1. Although the right of the Municipality of An-
chorage to claim undisclosed easements is.also
at issue, [ will refer only co the state’s rights,
for convenience’s sake, as the legal issues are
the same as to both the state and the munici-
pality,

2, The Pease patent reserved a right-of-way of
unspecified location and width under the au-
thority of 48 U.S.C. § 321d, and also reserved a
Separate 33-foct right-of-way along- the squth
and east boundares of the parcel, The Peases
concede that the state is entitled to the 33-foot
nght-of-way, and the Alaska Right-of-Way.Act
of 1966, ch. 52, 1966 Temporary and Special
Acts and Resohitions, requres the state to
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In my view, the state’s reliance upon
undisclosed easements, decades after the
lands were patented,is foreclosed by both
federal and state statutes of limitations
governing suits to set aside patents! In
addition, I think the landowners are enti-
tled to the protection of Alaska’s recording
act.5 Thus, do not agree with the court’s
ruling that the state need not compensate
the landowners for taking easements which
were not expressly reserved in the patents.®
In my view, the dispositive legal issue in

this appeal should be framed as follows: if
the federal government mistakenly issues a
patent which purports to convey clear title
to lands which should have been withheld

compensate the Peases if it uses a section 321d
right-of-way notwithstanding the fact that the
right-of-way was expressly reserved in the pat-
ent, In addition, section 138(b) of the Federal
Aid Highway Act of 1970 provides an indepen-
dent basis for concluding that the state may
not claim a section 321d easement. That provi-
sion states:
Any right-of-way for roads, roadways, high-
ways, tramways, trails, bridges, and appurte-

. fant structures reserved by section 321(d)
{sic} of titie 48, United States Code (61 Stat.
418, 1547), not utilized by the United States
or by the State or territory of Alaska priar to
the date of enactment hereof, shall be and
hereby is vacated and relinquished by the
United States to the end and Intent that such
reservation shall merge with the fee and be
forever extinguished.

Pub.L. No, 91-605, § 138(b), 1970 U.S.Code
Cong. & Ad.News 2001, 2029 (tuncodified), The
state, however, claims yet another easement of
fifty feet on the Pease parcel, which ts seven-
teen feet greater than the easement to which
the Peases agree the state is entitled. The state
claims this fifty-foot easement pursuant to Pub-
Ne Land Orders 601 and 757 and Department
Order 2665.
The Boysen patent reserved only a section

32id right-of-way: once again, the state must
compensate Boysen if it wses a section 32id
right-of-way. The state, however, claims a sep-
arate 150-foot easement on the Boysen parcel
under the authority of Public Land Order 1613
and Department Order 2665.
As to the Hansen parcel, which is subject to

no reserved highway easements or rights-of-
way, the state also claims a 150-foot easement
under the authority of Public Land Order

1613and Department Order 2665.

3. The Hansen patent was issued on June I,
1950; the Boysen patent, on May 15, 1952; the
Pease patent, on October 4, 1955. The state
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for highway easements, is there a time af-
ter which the patent may not be challenged
Rotwithstanding the mistake? Because
Congress has supplied the answer to this
dispositive question in the form of a statute
of limitations applicable to suits challenging
the validity of patents, I think it is unneces-
sary to address the array of statutes, Public
Land Orders, and Departmental Orders
marshalled by the state in defense of the
easements that it claims.

Forty-three U.S.C. § 1166 provides that
“[sluits by the United States to vacate and
annul any patent shall only be brought
within six years after the date of the is-
suance of such

patents.”?
This statute of

did not claim the easements that it now seeks
until the mid to late 1970's.

4, 43 USC. § 1166 AS 09.10.230. I do not-
find it necessary to distinguish or consider the
many Alaska cases dealing with the effect of
various federal directives, because none of
those cases have addressed the statutes of limi-
tations issues. ‘

7

5S. AS 34.15.290,

6. The only federal directive upon which the
state relies which was in effect when the Han-
sen parcel was patented is Public Land Order
601; the remaining directives were not promul-
gated until after the Hansen patent was issued
and cannot, in my view, be applied to alter
vested property interests without abridging
rights secured by the federal and state constitu.
tions. The withdrawals made by Public Land
Order 601 were, however, subject to “valid
existing rights," and an entryman’s claim is a
“valid existing right" which could not be ad-
versely affected by Public Land Order 601.
Since the Hansen parcel was entered prior to-

~

the promulgation of Public Land Order 601,
that parcel is not subject to the withdrawal
made by that directive.

7. Admittedly the United States is not a party to
this litigation, but this observation does not
answer the question of the applicability of the
federal statute of imitations. The state, which
acquired Its interests in federally-created high-
way easements from the federal government by

_ quitclaim deed, could net have acquired greater
rights than its grantor had; the state’s rights
are merely derivative. A claim that would
have been time-barred as to the United States
was not revived, nor did the federal statute of
limitations cease to run as to viable claims,
when the United States transferred its rights to
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limitations was enacted because of "the
insecurity and loss of confidence of the pub-
lic in the integrity and value of patent title
to public lands, which had been occasioned
by conflicting claims ... which had result-
ed in many suitsbeing commenced to cancel
patents.” United States v. Whited & Whe-
less, Ltd., 246 U.S. 552, 562, 38 S.Ct. 367,
368, 6&2 L.Ed. 879, 882 (1918). The statute
presupposes that the federal government
might err and issue a patent to previously
reserved lands. As the Supreme Court has
explained, “{ijf the act were confined to
valid patents it would be almost or quite
without use.” United States v. Chandler-
Dunbar Water Power Co., 209 U.S. 447, 450,
the state. Stated differently, a time-barred
claim is not revived by assigning it to someone
to whom the relevant statute of limitations is
not applicable. See, eg. Stanczyk v. Keefe,
384 F.2d 707, 708 (7th Cir.1967) (parents could
not revive time-barred claim by assigning it to
minor child, against whom statute of limita-
tions did not run); Smith v. Copiah County,
232 Miss. 838, 100 So.2d 614, 616 (1958) (as-
signee's claim is barred if assignor’s rights are
barred).

Inberent in my conclusion that 43 U.S.C.
§ 1166 is applicable is the view that a judicial
tuling which declares that a portion of the
landowners’ patented parcels must be con-
veyed without compensation to the state, in
derogation of the patents themselves, is the
functional equivalent of a ruling that portions
of the patents be “vacated" or “annulled.”

8. See United States v. Winona & St. PeterR.R.
Co., 165 U.S. 463, 17 S.Ct 368, 41 L-Ed. 789.
(1897), United States v. Chandter-Dunbar
Water Power Co., 209 U.S. 447, 28 S.Ct. 579, §2
L.Ed. 881 (1908). [nm Winona the Court ex-
plained:
Congress evidently recognized the fact that
notwithstanding any error in certification or
patent there might be rights which equitably.
deserved protection, and that it would not be
fitting for the government to insist upon the
letter of the law in disregard of such equita-
ble rights. In the first place, it has distinctly
recognized the fact that when there are no
adverse individual rights, and only the claims
of the government and of the present holder
of the title to be considered, it is fitting that a
time should come when no mere errors or
irregularities on the part of the officers of the
land department should be open for consider-
ation. In other words, it has recognized that,
aa against itself in respect to these land
transactions, it is right that there should be a
Statute of limitations; that when its proper
Officers, acting in the ordinary course of their

28 S.Ct. 579, 580, 52 L.Ed. 881, 887°(1908).
The well-settled rule is that the running of
the statute of limitations “makes the title
of the-patentee good as against the grantor,
the United States.” United States v. Eaton
Shale Co., 483 F.Supp. 1256, 1269 (D.Colo.
1977). If the landowners’ patent titles are
good as against the original grantor, the
United States, then their titles are good as
against the state, which acquired its inter-
ests, if any, in the patented lands in 1959 by
quitelaim deed from the federal govern-
ment. In my view the effect of- the eix-
year statute of limitations is to validate a
mistakenly issued patent after the limita-
tions period has expired.2 Thus, I would

duties, have conveyed away lands which be-
longed to the government, such conveyances
should, after the lapse of a prescribed time,
be conclusive against the government, and
this notwithstanding any errors, irregulari-
ties, or improper action of its officers therein.

165 U.S. at 475~76, 17 S.Ct. at 370-71, 41 LEd,
at 795 (emphasis added),
Indeed, so strong is the federal policy of

ensuring that federal patents convey onassaila-
ble title that the validity of even fraudulently-
procured patents may not be challenged after
the six-year statute of limitations has run. See,
€.g., United States v. Whited & Wheless, Lid,
246 U.S. 552, 38 S.Ct 367, 62 L.Ed. 879 (1918).A patentee who procures a patent by fraud has
good title after the six-year period has expired,
although the statute of limitations does not
begin to run until the fraud is discovered. Ex-
ploration Co. v. United States, 247 U.S. 435, 38S.Ct 571, 62 LEd, 1200 (1918).
In addition, the federal bona fide purchaser

doctrine provides that the validity of an errone-
ously granted patent may not be challenged
once the original patentee conveys the parcel to
a bona fide purchaser. See, eg., United States
v. California & Oregon Land Co., 148 U.S. 31,
40-41, 13 S.Ct. 458, 461-462, 37 L.Ed. 354,
359-60 (1893); Colorado Coal & Iron-Co. v.
United States, 123 U.S, 307, 313, § S.Ct. 131,
133, 31 L.Ed. 182, 185 (1887). Bona fide pur-
chase from a patentee is a perfect defense to a
suit to set aside a patent, See, eg., Wright-
Blodgett Co. v. United States, 236 U.S. 397, 35
S.Ct, 339, 59 L.Ed. 637 (1915), which involved a
patent obtained by fraud:
(T]he respect due 2 patent, the presumption
that all the preceding steps required by the
{aw had been observed before its issue, and
the immense importance of stability of titles
dependent upon these instruments, demand
that suit to cancel chem should be sustained
only by proofwhich produces conviction. .. .
And, despite satisfactory proof of fraud in
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hold that the federal statute of limitations,
43 U.S.C. § 1166, bars the state's claim to
undisclosed easements.
As an independent basis for ruling that

the landowners’ parcels are free of the ease-
ments claimed by the state, [ would hold
further that the state's claims are barred by
AS 09.10.230, which provides in pertinent
part:
No person may bring an action to set
aside, cancel, annul, or otherwise affect a
patent to lands issued by this state or the
United States, or to compel a person
claiming or holding under a patent to
convey the lands described in the patent
or a portion of them to the plaintiff in
the action, or to hold the lands in trust

obtaining the patent, as the legal title has
passed, bona fide purchase for value is a
perfect defense.

Id. at 403, 35 S.Ct at 341, 59 L.Ed. at 640
(citations omitted) (emphasis added).

3. I find the authorities relied upon by the court,
see ante n. 19, inapposite for two reasons. .

First. those authorities simply do not address
the statute of limitations issue.
Second, many of those- authorities Involve

situations in which, at the time the patent in
question was issued, the patented lands had
previously been conveyed to or reserved for
some third party, such as a railroad or a state,
In such situations courts have sometimes con-
cluded that the prepatent interests prevailed
over the patentees’ claims. In the case at
hand, however, the state is not claiming, and
cannot claim, that it acquired the easements or
rights-of-way prior to the issuance of the pat-
ents in question and that the patents were
therefore issued in derogation of the state’s
rights, The claim is not that the federal
government had conveyed away parts of the
patented parcels to anyone prior to issuing the
patents; rather, the gist of the claim is that the
federal government mistakenly conveyed by
patent, lands that it Intended to keep for itself.
In Cramer v. United States, 261 U.S. 219, 67

L.Ed. 622, 43 5.Ct. 342, (1923), the Court made
precisely this distinction. ~-‘ramer involved 2
suit brought by the United States to set aside a
patent granted to a railroad covering lands oc-
cupied by Indians. The Court distinguished
between suits brought by the government to
cancel patents and revest title in itself and suits
brought so that the parcels could be vested in
third parties whose rights had accrued prior to
patent. The Court noted that the six-year stat-
ute of limitations applies to the former kind of
case, but not to the latter:

The suit is not barred by [now 43 U.S.C,
§ 1166}, limiting the time within which suits

for or to the use and benefit of the plain-
tiff, or on account of any matter, thing,
or transaction which was had, done, suf-

. fered, or transpired before the'date of the
patent unless commenced within 10 years
from the date of the patent.!* i

This statute, which clearly evinces the legis-
lature’s intent that patents be considered
conclusive evidence of the title they purport
td convey after ten years from the date of
issu2nce, has heen the law of the territory
anc State of Alaska for the better part of a
century. In my view it is appropriate to.
give effect to this long-standing state policy

-

of promoting public confidence in the stabil-
ity and marketability of pa -at titles.!!

may be brought by the Unil- : States to annul
patents, *
The object of that statute is to extinguish

any right the government may have tn the
land which is the subject of the patent, not to
foreclose claims of third parties, Here the
purpose of the annulment was not to estab-
lish the right of the United States to the
lands, but to remove a cloud upon the posses-
sory rights of its wards. As stated by this
court in United States v. Winona & St. Peter
RR Co. 165 US. 463, 475 (17 S.Ce 368,
370], 41 LEd 789, 795, ... the statute was
passed in recognition of “the fact that when
there are no adverse individual rights, and
only the claims of the government and of the
present holder of the title to be considered, it
is fitting that a time should come when no
mere errors or irregularities on the part of
the officers of the Land Department should
be open for consideration.” After the lapse
of the statutory period, the patent becomes
conclusive against the government, but not
as against claims and rights of others

Id. at. 233-34, 43 S.Ct. at 346, 67 LEd. at 623
{emphasis in original). See also United States
v. Krause, 92 F.Supp, 756, 766 (W.D.12.1950);
Capron vy. Van Horn, 258 P. 77 (Cal1927).

10. See Monroe vy. California Yearly Meeting of
friends Church, 564 F.2d 304, 306 n. 2 (9th
Cir.1977).

ll. Although the question of the applicability of
AS 09.10.230 was not raised below, we have
repeatedly stated that “[ulpon appeal, a correct
decision of the superior court will be affirmed
regardless of whether we agree with the rea-
sons advanced.” Fireman’s Fund Am. Ins. Cos.
vy. Gomes, 544 P.2d 1013, 1017 n. 12 (Alaska
1978); Carlson v. State, 598 P.2d 969, 973
{Alaska 1979); 4 & G Constr. Co. v, Reid Bros.
Logging Co., 5SA7 P.2d 1207, 1211 n. i (Alaska
1976).
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Finally, I do not agree with the court’s
holding that Boysen and the Peases are
charged with constructive notice of federal
directives published in the Federal Register
and thus are unable to claim bena fide
purchaser status under Alaska's recording
act, AS 34,15.290.

Forty-four U.S.C. § 1507 provides that
persons are charged with notice of docu-
ments filed for publication in the Federal
Register “except in cases where notice by
publication is insufficient in law.” Thus,
the pertinent question is whether published
notice of federal directives such as Public
Land Orders is “insufficient in law” to bind
Boysen and the Peases, who did not have
actual knowledge of the published di-
rectives when they purchased their par-
ceils,
The answer to this question is supplied by

federal law," and, as the court notes, there
are a number of situations ia which notice
in the Federal Register is sufficient to bind
persons who did not know of the publica-
tion. In my view, however, this appeal
involves a situation in which notice by pub-
lication is “insufficient in law” within the
meaning of 44 U.S.C. § 1507.

Our task is to determine whether Con-
gress intended that the sufficiency of pub-
lished notice of federal directives affecting
Alaska real propertyis to be tested by
looking to state law or by applying an
independent body of federal common law

12. Under AS 34,15.290 Boysen and the Peases
must prevail as bona fide purchasers unless
they are charged with constructive notice of
the existence of easements which were not
recorded in their chains of title.
Our ruling in Hahn v, Alaska Title Guaranty

Co., 557 P.2d 143 (Alaska 1976) does not dis-
pose of this issue because the parties in Hahn
did not argue, and we did not consider, whether
a notice published in the Federal Register
might be “insufficient in law.”

13. See, e.g., Ritter v. Morton, 513 F.2d 942, $46
(Sth Cir.1975) (per curiam), cert. denied, 423
ULS. 947, 96 S.Ct. 362, 46 L.Ed.2d 281 (1975);
United States v. Boyd, 458 F.2d 1252, 1254 (6th
Cir.1972), :

la. See, eg. Reconstruction Finance Corp. Vv.

Beaver County, 328 U.S. 204, 66 S.Ct. 992, 50
L.Ed. 1172 (1946). Congress is, of course, free
to adopt state niles as federal taw. See pener-

designed to supplant the state’s conveyanc-
ing rules.5 Congress did not address this
question when enacting the predecessor to
44 U.S.C. § 1507, but, in my view, had it
done so it would not have concluded that
lands whose private title began with a pat-ent from the federal government should be
subject to different conveyancing standards
than neighboring parcels whose title origi-
nated elsewhere. I find it difficult to be-
lieve that that Congress could have intend-
ed to displace established conveyancing law
in every state in the union and create.a
chaotic system in which each state is re-
quired to apply different standards to pat-
ented parcels than to parcels whose chain of
title did not begin with a federal patent.
In short, I think that the sufficiency of
notice for purposes of 44 U.S.C. § 1507
should be determined by applying state law
standards, Since the law of this state does
not charge a grantee with notice of prepa-
tent transactions and documents* or of
instruments not recorded in the chain of
title"? 1 would conclude that Boysen and
the Peases did not have constructive notice
of the easements claimed by the state and
thus are protected by AS 34.15.290,

WwW

Tt

ally P. Bator, P. Mishkin, D. Shapiro, & HL
Wechsler, Hart and Wechsler’s The Federal
Courts and the Federal System 470-71, 491-94
(2d ed. 1973). The classic example of such an
incorporation of states’ legal doctrine tuto fed-
eral law is the Federal Tort Claims Act, under
which the liability of the United States—a fed.
eral question—is determined by applying state
Substantive law. See 28 U.S.C. § 2674: see
also, eg., Otteson v. United States, 622 F.2d
516 (10th Cir. 1980).

15. See, eg. Clearfield Trust. Co. v, United
States, 318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838
(1943).

16. See File v. State, 593 P.2d 268, 270 (Alaska
1979) (“patent is the highest evidence oftitle”).

17%. See Sabo v. Horvath, 559 P.2d 1038 (Alaska
1976). :
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STATE of Alaska, DEPARTMENT OF
HIGHWAYS, Appellant,

y.

Gordon E. GREEN, Viola Green, A. Lee
Goodman, Joan D. Goodman, Appellees.”

No. 3184.

Supreme Court of Alaska.

: Sept. 1, 1978.

State brought eminent domain action

seeking portions of two lots for use in

planned widening of road, claiming 50 foot
right-of-way on either side of road's center

, line. Property owners claimed that express
provisions in. patents to subject lots limited
State's right-of-way to 33 feet. After ton-
solidation ,of “cases, the Superior Court,
Third Judigial District, Anchorage, J. Justin -

Ripley, J.,1 granted summary judgment in”
favor of properly owners on liability issucs,
and State brought appeal. The Supreme
Court, Rabinowitz, J., held that: (1) in ab--
sence of some indication that Congress in-
tended right-of-way reservations under
Small Tract Act to be exclusive or that
rights-of-way reserved pursuant to. Act are
incompatible with other potentially applica-
ble rights-of-way, various discrelionary
rights-of-way must be allowed to operate
together; (2) accordingly, since 50-foot

right-of-way created by secretarial order
was not irreconcilable with 33-foot right-of-
way created by regulations under Small
Tract Act under which predecessor pat-
entees originally occupied property, lot was
subject to 50-foot right-of-way; (3) general
right-of-way reservation in secretarial order

applied to other lot in question only if effec-
tive dale of Small Tract Act lease was

preceded by both construction of road and
issuance of secretarial order, and (4) materi-
al issues of fact existed as to whether 60-
foot right-of-way actually was appropriated
prior to date other lot was leased, preclud-
ing summary judgment.

and romandeal in part.

Alaska 595

1. Public Lands e114(1)
While administrative regulation under

Small Tract Act, providing that unless oth-
erwise provided in classification order,
leased Jand was subject to a right-of-way
not to exceed 83 feet in width along bound-
.aries of tract, may be read restrictively, its
. apparent objective was to provide rights-of-
way for “access streets or roads” and for
public utilities, not to eliminate other poten-

"tially applicable reservations. Small Tract
Act, § 1 et seq., 43 U.S.C. (1976 Ed.) § 682a
ak seq. vs

2, Public Lands @114(1)
Ip absence of some indication that Con-

gress intended right-of-way reservations
under the Small Tract Act to be exclusive
or Uhat rights-of-way reserved pursuant to
said Act are.incompatible with other poten-
tially applicable rights-of-way, the various
diseretionary rights-of-way must be allowed
to operate together. Small Tract. Act, § 1
et soq., 43 U.S.C. (1976-Ed.) § 682a et seq.
3. Administrative Law and Procedure

e413
An administrative agency's interpreta-

tion of ils own regulation is normally given
effect unless erroneous or inconsistent with
regulation.
4, Statutes ¢=219(1)

An administrative agency's interpreta-
tion of a statute is not binding upon courts
since slalutory interpretation is within judl-
clary’s special competency, but where stat-
ute is ambiguous, some weight may be giv-
‘en to administrative decisions interpreting
it,
6. Public Lands e114(1)

Thirty-three-foot right-of-way appear-
ing in patent to lot previously leased under
Small Tract Act was more specific than
general right-of-way reservation contained
in secrelarial order No. 2666 issued by See-
retary of Interior establishing 50-foot right-
of-way on either side of center line for focal
roads; however, since there was no serious
conflict between the two overlapping
rights-of-way, there was no need to resort
to rule of construction favoring specific pro-
visions over general provisions. Smull
Tract Act, § 1 ct seq., 43 U.S.C, (1976 Mal

§ G82a cl seq.
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6. Statutes <> 194
Rule of construction favoring specific|

provisions over general provisions need not
be invoked unless it is impossible to give
effect to both provisions.
7. Statutes 223.4

Where one statute deals with a subject
in general terms ant another deals with a
part of the same subject in a more detailed
way, the two should be harmonized if possi-
ble, but if there is any conflict, the latter
will prevail regardless of whelher it was
passed prior to general statute, uniess it
appears that legislature intended to make
general act controlling.
8 Public Lands ]14()) |

As 4 general rule, where language of a
public land grant is subject to reasonable
doubt, such ambiguities are to be resolved
strictly against grantee and in favor of
government.
.. Public Lands @114(1)

Public land grants must be evaliated
n light of rules and aids of statutory con-
truction.

0. Administrative Law and Procedure
@>412

Administrative regulations which are
‘gislative in character are interpreted us-
1g same principles applivable to statutes.

1, Administrative Law and Procedure
4> 412

in case of administrative regulations
hich deal with same subject, their provi-
ms should be considered together.
Statutes €=223.1
Prior statutes relating to same subject
iter area to be compared with new provi-
a, and if possible by reasonable coustruc-
1, both are to be ao construed that effect
riven to every provision in all of them.

Statutes e223.
- In some circumstances, interpretation
‘tie statutory provision is properly inftu-
at by content of another provision ad-
sing similar purposes or objects; guid-
prineiple is that if it is natural and
vaable that tembers of legislature

586 PACIFIC REPORTER, 2d SERIES

would think about another statute and have
their impressions derived from it influence
their understanding of act whose effect is
in question, then court called upon to con-
strue dct in question should also allow its
understanding to be influenced by impres-
.sions derived from other statute.

14. Public Lands <= 114(3)
Property owned pursuant to patent

which was issued by federal government to
current owners’ predecessors in interest
who originally occupied property pursuant
to Small Tract Act lease, and which patent
expressly limited State's tight-of-way for
roadway and public utilities purposes to 38
feet on either side of center line, was sub-
ject to 50-foot right-of-way provided by sec-
relarial order No. 2665, which was jasued
after amall tract classification order No. 22
making certain property, including subjec
lot, available for smail tract disposition, bu
before issuance of fease and subsequen
patent. Small Tract Act, § 1 et seq.
U.S.C. (1976 Ed.) § 682a et seq.
45. Public Lands >114(3)

Prior to issuance of a Small Tract Act
lease or patent providing for a 83-foot
right-of-way, appropriation of a roadway on
lands classified as small tracts and opera-
tion of secretarial order No. 2665 eatablish-
ing a 50-foot right-of-way for local roads
were sufficient to establish a 50-foot right-
of-way. Small Tract Act, § 1 et seq., 48
U.S.C, (1976 Ed.) § 6822 at seq,

16. Public Lands ¢=114(3)
Once jease to a particular parcel of

Jand was issued under the Small Tract Act,
lease separated laud from other small tracts
and lessee took property subject to both
general right-of-way reservations which ap-
plied at time of lease and specific right-of-
way reservations which applied through
jease's provisions. Small Tract Act, § 1 et
seq., 43 U.S.C, (1976 Ed.) § 682a et seq,
17. Public Lands ¢=114(3)

General 60-foot right-of-way reserva-
tion provided by secretarial order No. 2665
for local roads applied to subject lot only if
effective date of Small Tract Act lesse to
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lot, providing for a 33-fcol right-of-way,
was preceded by both construction of road
and issuance of secretarial order, that is,
until Department of Interior acted to bring
road into existence, there was no basis for
Secretary's reservation of rights-of-way.
Small Tract Act, § 1 et seq., 43 U.S.C. .

(1976 Ed.} § 6822 et seq.
18. Public Lands e114(3)

Where lease to subject lot under Small
Tract Act.providing for a 83-foot right-of-
way was dated June 30, 1950, and secretari-
al order No. 2665 establishing 50-foot right-
of-way reservation for local roads did not
become effective until October 20, 1951, sec-
relarial order did not operate to establish
60-foot right-of-way on lot. Small Tract
Act, § 1 et seq., 43 U.S.C. (1976 Ed.) § 682a
et seq.
19, Public Lands ¢=114(3)

‘By issuing small tract lease containing
a specific, discretionary right-of-way reser-
vation, Secretary of Interior intended to

preclude ‘subsequent operation of general
discretionary reservation in secretarial or-
der No. 2665 establishing a 50-foot right-of-_
way on either side of center line of local
read. Small Tract Act, § 1 ef seq., 43
USC, (1976 Ed.) § 682a et seq.
20. Public Lands ¢>114(3) .

Lease of lot pursuant to Small Tract
Act did not permit acquisition during lease
term of general rights-of-way which were
not applicable to leased [and prior to effce-
tive date of lease, and, accordingly, interest
transferred by lease and option to purchase
was not intended to be subject to unilateral
reduction between date lease was executed
and date option was exercised. Small Tract
Act, § 1 et seq., 43 U.S.C. (1976 Ed.) § 6822
el seq.
21. Judgment = 181(15)

In eminent domain action in which
State sought portions of subject lots for use

lL. The state's complaints were filed July 9, 1974.
initially, the complaints sought a 50-fcot right-
of-way and a 20-foot slope easement (for later-
al support off the roadway). The state filed
amended complaints on November 12, 1974.
The amended complaints omltted the slope
easement and instead sought to acquire:

(1) an estate ta fee simple for the 50 foot
anetteeleht nfowav on hoth the Green and Goodman

in planned widening of road, genuine issue
of fact existed as to whether 50-foot right-
of-way had actually been appropriated prior
to date of Small Tract Act lease to property
providing for 38-foot right-of-way, preelud-
ing summary judgment. Small Tract Act,
§ 1 et seq., 43 U.S.C, (1976 Ed.) § 682a el
seq.
22. Judgment ¢185.2(1)

Once movant for summary judgment
has satisfied his burden of establishing ab-
sence of genuine issues of material fact and
its right, on basis of undisputed facts, to
judgment os a matter of Jaw, nonmovant
was required, in order to prevent summary
judgment, to set forth specific facts show-
ing that he could produce evidence reason-
ably tending to dispute or contradict mov-
ant’s evidence and thus demonstrate that a
material issue of facts exists. Rules of
Civil Procedure, rule 56(c).
23. Judgment ¢=185,2(4)

Mere assertions of fact in pleadings
and memoranda are insufficient for denial
of motion for summary judgment. Rules of
Civil Procedure, rule 56(c).

Eugene Wiles, Robert L, Eastaugh and
Stephen M. Ellis, Delaney, Wiles, Moore,
Hayes & Reitman, Inc., Anchorage, for ap-
pellant.
Murphy L. Clark, Anchorage, for appel-

lees Green.
David B. Loutrel, Croft, Thurlow, Loutrel

& Duggan, Anchorage, for appellees Good-

man. . :

Before BOOCHEVER, C. J., and RABI-
NOWI!TZ, CONNOR, BURKE and MAT
THEWS, JJ.

OPINION
RABINOWITZ, Justice.
The state brought eminent domain ac

tiona ! in the superior court secking portion
‘ parcels (excluding minerals lying more the

100 vertical [eet below the roadway’s su
face), and
(2) a lempocary construction easement ¢

and over additionat portlons of the Green ar
Goodman properties.
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of the lots owned by the Greens and Good-
mans? for use in the planned widening of
Tudor Read in Anchorage.

- The state
claimed a right-of-way extending 60 feet on
either side of Tudor Road's center line.
The Greens and Goodmans argued that ex-
press provisions in the patents to their lots
limited the state’s right-of-way to 33 feet
on either side of the center line. After the
state had amended its complaints, the par-
ties stipulated Lo consolidalion of the cases
for determining liability issues and also
stipulated to resolution of right-of-way is-
sues by summary judgment if the parties
could agree upon the facts.’ Subsequently,
both the state and the property owners
moved for summary judgment, The superi-
or court granted summary judgment in [a-
vor of the Greens and Goodmans on all
lability issues. The stale then brought
this appeal.
A brief history of the Green and Good-

man parcels is necessary lo an under-
standing of the parties’ contentions in this
appeal. The lols were originally owned by
the United States and were among lands
withdrawn “from alf forms of appropriation
under the public-land lawsa"® by the Secre-
tary of the Interior in 1942. Pursuant to
that withdrawal order, the lands were re-
served for use by theWar Department® In
1949 the Secretary of the Interior, acting
pursuant to executive order, terminated
War Department jurisdiction but provided
that certain described lands, including the

2 The Kerkoves and Urbaneks answered the
state's complaint and alleged that “they are
owners of a substantial property interest” In
the Goeadman parcel. They have not appeared
in this appeal.

.

3. Five separate actions originally were consofl-
dated; two of these Involved the Green and
Goodman properties. The parties’ stipulation
expressly reserved compensation and damages
Issues for separate trial or determination “on
an individual basis.”

4. The superior court ordered summary judg-
ment for the property owners on July 26, 1976.
Final judgment was entered on September 21,
1976, for the Greens, on September 27, 1976,
for the Goodmans, and on October 28, 1976, for
the Kerkoves and Urbaneks,

586 PACIFIC REPORTER, 2d SERIES

property which was eventually conveyed to
the Greens and Goodmans, “shall not be-
came subject to the initiation of any rights
or to any disposition under the public Jand
iaws until it is so provided by a order of
classification . . . opening the lands
to application under the Small Tract Act
. . .-"7 Such a classification order was
issued the following year;* under that or-
der, lots £1 (Green) and 12 (Goodman) were
made available for small tract disposition.
The Goodmans and Greens contended

that their predecessor patentees first oceu-
pied the lots pursuant to Small Tract Act
leases and subsequently received patents to
the land from the federal government!
The patents contained substantially identi-
cal reservations, including the following
language:

:

The reservation of a right-of-way for
roads, roadways, highways, tramways,
trails, bridges, and appurtenant struc-
tures constructed or to be constructed by
or under any authority of the United
States or by any state created out of the
territory of Alaska in accordance with the
Act of July 24, 1947 (61 Stat. 418, 47 [48]
U.S.C., § 321[d]}).

The following typewritten language was
added to the printed patent form:
This patent is subject to a right-of-way
aot exceeding thirty-three (33) feet in
width, for roadway and public utilities

5. Public Land Order 5 Gune 26, 1942).

@ fd

2. P.L.O, 615 (November 8, 1949; published In
Federal Register, November 16, 1949).

8. Small Tract Classifleation No. 22 (March 23,
1950).

% The Goodmans allege that thelr predecessar
patentee occupied [ot 12 on April 21, 1950, and
recelved a patent on April 28, 1952. The Green
parcel (lot 11) was leased from the United
States on September 1, 1952, and patent was
geanted on December 1, 1953.
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purposes, being localed along the north
and west boundaries of said land.!°
After the issuance of Small Tract Classi-

fication Order No. 22 but before issuance of
patents to lots 11 and 12, the Secretary of
the Interior issued Secretarial Order No.
2666 '! establishing the width of public
highways in Alaska which were under the'
jurisdiction of the Secretary of the Interior,
For “local roads"—all roads not classified ag

“through roads” or “feeder roads"—the
width set. by Secretarial Order No, 2665 was
50 feet on each side of the road's center
line. Tudor Road was not among the
named “through” or “feeder” roads,!?
In light of this administrative order and

the chronology of events relating to these
lands, appellant State of Alaska takes the
position that the Green and Goodman par-
celswere subject to a 100 foot right-of-way
for Tudor Road. Specifically, the state ar-
gues that the planning and construction of
Tudor Road by the United States effective-
ly appropriated Innd lyingin the right-of-

. way and reserved such right-of-way to the
United States. Prior to issuance of patents
to lots 14 (Green) and 12 (Goodman), the
100 foot right-of-way reservation for local
roads established by Secrelarial Order No.
2665 became effective. Thus, reasons the

10. The quoted language appeared in the patent
lo the Goodmans’ property. The typewritten
language in the patent te the Greens' property
stated that the right-of-way was located along
the north and east boundaries of Jot 11.

Ik,
Secretarial

Order No, 2665 reads, In part:
RIGHTS-OF-WAY FOR HIGHWAYS IN
ALASKA
Section 1. Purpose. (a) The purpose of

this order is to (1) fix the width of all public
highways In Alaska established or main-
tained under the jurisdiction of the Secretary
of the Inferlor and (2) prescribe a uniform
procedure for the establishment of rights-of-
way or easements over or across the public”
lands of such highways. Authority for these
actions {s contained Jn section 2 of the act of
June 30, 1932 (47 Stat. 446, 46 U.S.C. 321a).
Sec. 2, Width of Public Highways. {a}

~

The width of the public highways In Alaska
shall be as follows:
(i) For through roads: The Alaska HJghway
shall extend 300 feet on cach side of the
center Hine thereof. (Other highways lsted}

State, a right-of-way extending 50 feet
” from the Tudor Road center line onto por-
tions of lots 11 and 12 was validly reserved
prior to the time private parties acquired
vested rights in the lots through issuance of
the patents. As an alternative to its mo-
tion for summary judgment, the state as-
serted that a genuine issue of material fact
existed with respect to the Goodman prop-
erty, i. ¢, that the date of Tudor Road’s
construction must be established before the
respective rights of the

parties
could be

determined,
The Greens argue that their property was

- unaffected by the Secretary's 100 foot
right-of-way designation because regula-
tions under the Small Tract Act had segre-
gated these parcels from the

operation
of

general right-of-way provisions prior to the
date of issuance of Secretarial Order No.
2665. Thus, only easements reserved by
authority of the Small Tract Act apply.
The Goedmans reiterate the Greens’ posi-
tion, but they further contend that their
predecessor patentee had acquired vested
rights under his lease pursuant to Small
Tract Classification No. 22, Since the pat-
ent was oblained by operation of the same
lease provisions, vested patent rights relate
back to Uhe dale of lease for purposes of
determining the applicable right-of-way.

shalt extend 150 feet on each side of the
center line thereof.

(3) For focal roads: All public roads not clas-
sified as through roads or feeder roads shall
extend 50 feet on each side of the center line
thereof,

i2. The relevant chconology Is as follows:
Small Tract Classification

—

Order No. 22

Alfeged date of “entry” on
Goodman parcel pursuant
lo Small Tract Order No,
22 April 12, 1950

March 23, 1950

Secretarial Order No. 2665 October20, 1951*
(date ofpublication
In Federal Register)

Date of patent to Good.
mans” predecessor April 28, 1952
Lease dale af Green parcel
under Small Tract

Order
.

No, 22 September 1, 1952

1 Date of patent to Greens’
predecessor December 1, $953
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48 U.S.C. § 321d (£952), waa not applicable
‘man parcels differ somewhat, we shalf> to lands leased.or sold pursuant to .the
ws the Lwo parcels separately.
e@ slate argues that Tudor Road had
xppropriated by the United Slates pri-
any interest vesting in the Greens’
vossor patentee. Thus, the slate con-
. Secretaria! Order No. 2665 estab-
1 a 60 foot right-of-way for Tudor
in the same manner as it did for other
“roads.”
+ Greens do not dispute the federal!
nment’s ‘appropriation of Tudor Road
: extent of the actual roadway and
ing shoulder.” The Greens also ac-
edge that their predecessor in interest
ot in possession of lot 11 until after
ginal construction of Tudor Road.“
liLion, they agree with the stale that.
acial Order No. 2665 is valid within
‘per sphere of application; but they
d that neither the statutory authority
hich Seeretarial Order No, 2665 is
nor the order itself is applicable to
‘lassified under the Small Tract Act.
Greens rely principally on Lhis court's
tin State, Department of Highways
shy, 410 P.2d 724 (Alaska 1966}, to
t their contention that 48 U.S.C.
(1946) and Secretarial Order Ne.

‘ere inapplicable to lands classified
the Smali Tract Act." In Crosby
irt determined that another statute,
: Greens devole a substantial portion of
Srief to the argument that the state's
mis incorrect because appropriation of
'r a roadway does not reserve a right-of-
‘tyond the width of the roadway and
1g Shoulder as actually established by
liture of funds or construction of the
As we understand the briefs, however,
te does not argue that the 50 foot right-
was appropriated by the United States.
{. the state contends that once Tudor
vas appropriated, Secretarial Order No.
herated to establish a 50 foot right-of-
rgardiess of Tudor Road's original

relevant chronology for the Greens’
v is as follows:
whl Order No. 2665 Getober20, 1951

(date ofpublication In
the Federal Register}

Small Tract Act. The court relied upon
congressional intent as reflected in the lep-
islative history of the Act of July 24, 1947,
codified as 48 U.S.C. § 321d (1952), and
concluded:
{T]he 1974 Act,in speaking of lands “tak
en up, entered, or located," had reference
only to those public Jand Jaws where dis-
crelionary authority on the part of a
government officer or agency to impose
reservations for rights-of-way was ab-
sent, and was not intended to apply to
those laws where such authority existed.‘

The: Small Tract Act gave the Secretary of
the Interior discretionary authority to sell
or lease small tracts “under such rules and
regulations as he may prescribe”, and the
Secretary had issued regulations pre-
scribing a 33 foot right-of-way without pro-
viding for the right-of-way requirements
contained in 48 U.S.C. § 321d (1952). Ac-
cordingly, the general right-of-way reserva-
tion in 48 U.S.C. § 321d (1952) did not apply
and only the discretionary right-of-way ap-
plicable specifically to Small Tract Act
lands was operative.
In the case at bar, the state does not rely

upon 48 U.S.C, § 821d (1952); instead, it
bases its argument exclusively on 48 U.S.C.
§ $21a (1952) and Secretarial Order- No.
2665.17 The statule involved in Crosby was

Application for small tract
lease by the Greens’ prede-
cessor In Interest August26, 1952
Lease Issued lo the Greens*
predecessor in Interest September 1, 1952
Patent Issued lo the Greens’
predecessor-in Interest for
tot li December 1, 1963

{S. Act of June 1, 1938, 52 Stat. 609, 43 U.S.C,
§ 82a (1964). The Small Tract Act was made
applicable to Alaska by

the
Act of July 14,

1945, 59 Stat. 467,
16. State, Dept. of Highways v. Crosby, 410
P.2d 724, 727 (Alaska [966).

{%. The Greens acknowledge that Secretarial
Order No. 2665 was \ssued pursuant to the Act
of June 30, 1932, c. 320, § 2, 47 Stat. 446, 48
U.S.C. § 321a (1546). That section directed the
Secretary of the Interlor to “execute or cause
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enacted July 24, 1947; the statule which
authorized Secretarial Order No. 2665 had
been enacted 15 years earlier on June 30,
1982. In addition, the subjects addressed

by § 321a differ markedly from those ad-
dressed by § 321d. Section 82la governs
the transfer of road construction and main-
tenance functions to the Seerelary while
section 821d requires certain right-of-way
reservations to be included in “all patents
for lands hereafter taken up, entered, or
located in the Territory of Alaska.” The
Crosby decision held that right-of-way res-.
ervations under 48 U.S.C. § 321d (1952) did
not apply to small tracts because Congress
intended § 321d to operate only if no discre-
tionary authority was available to reserve

rights-of-way when public Jands were “tak-
en up, entered, or located.” Crosby did not
conclude that right-of-way reservalions un-
der the Small Tract Act were exclusive or
that additional discretionary right-of-way
reservations were precluded.
{il Neither!ithe Greens nor the Good-

mans have cited any authority indicating
the Secretary's intention to exclude other

potentially applicable right-of-way reserva-
tions. Administrative regulations under
the Small Tract Act stated:
Unless otherwise provided in the classifi-
ention order, the leased jand will be sub-

ject to a right-of-way of not to exceed 33
feet in width along the boundaries of the

to be execuled alf_laws pertaining to the con-
struction and maintenance of roads
in Alaska.”
Under the provisions of 48 U.S.C. § 32la

(1946), ail appropriations made and available
for expenditure by the board of road commis-
sioners under the Secretary of the Army were
transferred to the Secretary of the Intertor “to
be thereafter administered In accordance with
the provisions of sectlons 3210-321d of this
title.” Id. The board of road commissioners
was also “directed to turn over" property for
the use of the Secretary of the Interior In con-
structing and maintaining roads and other
works. Id.
Section 321a was repealed by Pub.L. 86-70,

§ 21(d)(7), June 25, 1959, 73 Stat. 146, effective
July 1, 1959.
We note that both this court and the federal

courts have treated Secretariat Order No. 2665
as vaild, although no direct challenge to Its
validity has been ralsed. See Myers v. United
States, 230 F.Supp. 695 (D.Alaska 1962);
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tract for street and road purposes and for
public utilities, The location of such ac-
cess streets or roads may be indicated on
a working copy of the official plat. ..™4

Ajaska

Thus, while the regulation may be read
restrictively (“Unless otherwise provided in
lhe classification order . . . not to
exceed 33 feet in width”), its apparent ob-
‘jective was to provide rights-of-way for
“access streets or roads” and for public util-
ities, not to eliminate other potentially ap-
plicable reservations. As the state empha-
sizes, this language and the parallel lan-
guage of the lease ® suggest the Secretary's
concern with reserving access for other lots
within the boundaries of the small tract
lease area.” Such provisions do not indi-
cate that other rights-of-way should be pre-
cluded. Nor does the language of the Small
Tract Act or its legislative history show
Congress’ intention to preclude operation of
all right-of-way reservations except those

specifically applying to small tracts,

{2-4] In the absence of some indication
that Congress intended right-of-way reser-
valions under the Small Tract Act to be
exclusive or that rights-of-way reserved
pursuant to the Small Tract Act are incom-

patible with other potentially applicable
rights-of-way, we conclude that the various
discretionary rights-of-way must be allowed

Myers v, United States, 378 F.2d 696, 180 CLC
821 (1967).

18. 43 C.F.R. § 257.16(c) (1954).

19, The lease for lot 11 provided, In part:
{m) That this lease Is taken subject to the
rights of others te cross the leased premises
on, or as near as practicable to, the exteriar
boundaries thereof, as a means of Ingress or
egress to or from other lands Jeased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decislon as lo the location of rights-of-way.
It has been determined that the land leased
heretn is subject to a 33-foot right-of-way
along the north and west boundaries.

20. It should be noted that the case at bar in-
volves rights-of-way for a bordering “local”
road rather than rights-of-way for streets or
ullliles serving interior lots,
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to operate together! Thus, unless the 50
foot right-of-way created by Secretarial Or-
ter No. 2655 is irreconcilable with the 33
foot right-of-way created by regulations”
under the Small Tract Act, the Green's
property is subject to the 50 foot right-of-
way.
The Greens also argue that even if Secre-

tarial Order No. 2665 applies te Jand con-
veyed pursuant to lhe Smatl Tract Act, the
order establishing a 50 foot right-of-way
and the administrative regulation establish-
ing a 83 foot right-of-way must be cen-
slrued logether. The Greens contend that
only by limiting the right-of-way to 33 feet
in width will both the order and the regula-
Yon be permitted lo operate without nullifi-
‘ation of one cr the other; in addition, the
ireeng argue, the 33 foot right-of-way is
nore specific and should control when ap-
dicable reservations are in conflict. The
tate counters by saying that the 50 foot
ight-of-way established by Secretarial Or-
ee No. 2665 is consistent with the 33 foot
ight-of-way established by administrative
‘gulation because the purposes served by
ie two rights-of-way are different,

[5-7] While we agree with the Greens
‘at the 33 foot right-of-way reservation {s
ore specific, it does not follow thal the 50

+ The Department of the Interlor also contem-
nlated the possibility of non-exclusive, overlap-
ving rights-of-way from more than one source.
The Assistant Solicitor, Department of the Inte-
‘ior stated:
[T}here could be an overlapping of rights-of-
way over a tract of land as where a right-of-
way generally provided for under the act of
1947. - aad specifically referred to in
a reservation designating a certain width,
could intersect or cross an necess boundary -

road reserved under authority of 43 C.F.R.
257.17{b}.
femorandum of Opinion of the Solicitor, De-
‘utment of the Interior, [-59-2242.10 (Oct. 9,
159). Although the memorandum ts ad-
‘essed lo the express reservation of rights-of-
ay considered In Crosby, it is stgnificant be-
suse It reflects the Department of the Intert-s position that the 33 foot right-of-way ap-
aring in small tract patents Is not exclusive.
An administrative agency's Interpretation of
own regulation is nonnally given effect un-
s plainly erroneous or inconsislent with the
auation, [tA C. Sands, Sutherland Statutory
ustruction § 31.06, at 362 (4th ed. 1972).
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foot right-of-way may not operate. That is,
language of the administrative regulation,
classification order and small tract patent
show a progressively narrower focus on the
Greeng’ lot; thus, the 33 foot right-of-way
reservation appearing in the patent is more
specific than the general right-of-way res-
ervation contained in Secretarial Order No.
2665. Nevertheless, the rule of construc-
tion favoring specific provisions over gener-
al provisions need not be invoked unless it is
impossible to give effect to both provisions.
As Professor Sutherland explains:
Where one statute deals with a subject ia
general terms, and another deals with a
part of the same subject in a more de-
tailed way, the twa should be harmouized
if possible; but if there is any conflict,
the latter will prevail, regardless of
whether it was passed prior to the gener-
al statute, unless it appears that the leg-
islature intended to make the general act
controfling.* (emphasis added)
We think there is no serious conflict be-

tween the two overlapping rights-of-way.
-and no need to resort ta the rule of con-
struction favoring specific provisions over
general provisions.
[8-13] The Greens correctly point out

that the 60 foot right-of-way makes the 33

See Udall y. Tallman, 380 U.S. 1, 4, 85 S.Ct
792, 795, 13 LEd2d 616, 619 (1965); Burglin v.
Morton, 527 F.2d 486, 490 (Sth Cir. 1975), cert.
denied, 425 U.S. 373, 96 S.Ct. 2171, 48 LEd2d
796 (1976). An administrative agency's Inter-
pretation of a statute [s not binding upon
courts since statutory interpretation Is within
the Judiclary’s special competency but where
the statutels ambiguous, some weight may be
given.to administrative decisions interpreting
Rt. Union Oil Co. of Cal vy, Department of
Revenue, 560 P.2d 21, 23 (Alaska 1977).

22, Regulations promulgated pursuant to the
Small Tract Act stated:

Unless otherwise provided in the classifica-
tion order, the leased land will be subject to a
right-of-way of not ta exceed 33 feet in width
along the boundaries of the tract for street
and road purposes and for public utilities,
(emphasis supplied)

43 C.F.R. § 257.16(c} (1954),
23. 2A C. Sands, Sutherland Statutory Con-
struction § 51.05, at 315 (4th ed. 1973) (foot-
notes omitted).
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foot reservation superfluous to the extent
of overlap. However, no actual conflict
exists between the two provisions. The pri-
mary purpose of both reservations is to

protect rights-of-way and that purpose is
served with regard to the 33 foot provision
even if the actual right-of-way is larger
than 33 feet. The other purposes of the
reservation specifically applicable only to
amall tracts, street and utility access to
interior lots, are not impaired if the Tudor
Road right-of-way is 50 feet. However, the
converse is not true; the purposes to be
served by the larger reservation for local.
roads cannot be served as readily by a 33
foot right-of-way.4

[14] In light of the feregoing considera-
tions, we conclude thal the superior court
erred in granting the Greens’ motion for
summary judgment. Since there are no

genuine issues of material fact with respect
to the Green property, the state's motion
for suramary judgment should have been

granted.
24. Other rules of construction also favor this
outcome:
* As a general rule, where the language of a

©

public land grant ts subject to reasonable
doubt such ambiguitles are to be resolved
strictly agalnst the grantee and in favor of
the government.

3 C, Sands, Sutheriand Statutory Construction
§ 64,07, at 137 (4th ed. 1974) (footnotes omit-
ted), See generally id. §§ 63.02, 63.03. Public
grants must also be evaluated fn Hight of other
rules and alds of statutory construction. Jd,
§ 63.10, at 103.
Administratlve regulations which are leglsla-

tive in character are interpreted using the same
principles applicable to statutes. 1A C. Sands,
Sutherland Statutory Constructlon § 31.06, at
362 (4th ed, 1972). See generally Kelly vy. Za-
marelio, 486 P.2d $06 (Alaska 1971), In the
case of administrative regulations which deal
with the same subject, thelr provisions should
be considered topether:
Prior statutes relating to the same subject
matter are to be compared with the new
provision: and If possible by reasonable con-
struction, both are to be so construed that
effect Is given to every provision in ali of
them.

2A C, Sands, Sutherland Stalutory Construc-
tlon § 61.02, gt 290 (4th ed. 1973) (footnote
omltted). In some circumstances, the {nterpre-
tation of one provision is properly Influenced ,

by the content of another provision addressing
slmilac purposes or objects. State y. Bundrant,

To the extent that the right-of-way width
affecting the Goodmang’ Jot is dependent
upon applicability of Secretarial Order No.
2665, our conclusions with respect to the
Greens’ property apply. However, the dis-
pute between the state and the Goodmans
centers on issues different from those dis-
eussed in connection with the Greens’ lot.
The relevant chronclogy for lot 12 is the
primary reason for such divergence.
The Goodmans contend that their prede-

cessor patentee had received a small tract
lease to Jot 12 prior to construction of Tudor
Road; therefore, when lot 12 was leased,
the United States had not appropriated any
portion of the roadway. The Goodmans
further maintain that the original lease of
lot 12 created vested rights in the lessee
and that neither subsequent construction of
Tudor Road hor issuance of Secretarial Or-
der No. 2665 was effective to create a valid
60 foot right-of-way.
The state argues that the Goodmans‘

predecessor patentee acquired no vested in-
terest in lot 12 until issuance of the patent
546 P.2d 530, 545 (Alaska 1976), appeal dis-
missed, 429 U.S, 806, 97 S.,Ct.-40, 50 L.Ed.2d
66. See also Stewart & Grindle, inc. v, State,
524 P.2d 1242, 1245 (Alaska 1974). As Profes-
sor Sutherland explains:
The guiding principle . .
natural and reasonable . that mem-
bers of the legislature . . . would think
about another statute and have their impres-
slons derived from it Influence thelr under-
standing of the act whose effect Is in ques
tlon, then a court called upon to construe thr

‘ act In question should also allow Its under
standing . . . to be influenced by im
pressions derived from the other statute

2A C. Sands, Sutherland Statutory Construc
tian § 51.03, at 298-99 {4th ed. 1973).

25. The relevant chronology for the Goodma:
property is as follows:

Small Tract Classification -

. Is that If It is

No. 22 March 23, 1950
Alleged “entry” of the Good-
mans’ predecessor patentee
pursuant !o small tract lease April 12, 1950
Secretarial Order No. 2665 October 20, 195

(dateof publication
{n Federal Register)

Patent issued to the Good-
mans" predecessor patentee

:

for fot 12 Apel 28, 1962
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in 1952. Thus, since it is undisputed that
construction of Tudor Road had commenced
prior to issuance of the patent lo lot 12, the
appropriation of Tudor Road and the opera-
tion of Secretarial Order No. 2665 combined
to establish a 50 foot right-of-way. In the
alternative, thé state contends thal summa-
ry judgment should not have been granted
because a genuine tssue of material fact
exists with respect to whether construction
of Tudor Road was begun prior lo the is-
suance of a small tract lease for lol 12.

[15] Although the parties have focused
on the question whether the patentee's
vights relate back to the dale when the
smal} tract lease was issued, we believe the
matter may be resolveil by examining the
effects of the lease on general right-of-way
provisions as implemented by Secretarial
Order No. 2665, - We already have conclud-
2d thal the Small Track Act and Small
Tract Classification No. 22 did not segre-
‘ate all small tracts Crom the operation of
iather discretionary right-of-way ‘reserva-
ions. Accordingly, prior lo issuance of a
ease or patent, appropriation of a roadway
in lands classified as small tracts and oper-
wion of Secretarial Order No. 2665 were
ufficient to eslablish a 50 foot right-of-
vay. Our disposition of the state’s appeal
vith regard to the Greens’ lot illustrates
uch a silualion.

[16, 17] Once a lease to a particular par-
al had been issued, circumstances were dif-
‘ront”® Essentially, the lease separaled
vw land from other small tracts; the lessee
10k the property subject to both the gener-
( right-of-way reservations which applied
L the time of lease and the specific cight-
‘.way reservations which applied through
ie leasc's provisions. Thus, the general
wht-of-way reservation in Secretarial Or-
‘t No. 2665 applied lo the Goodman prop-

< With respect to leases of other public Jands
in Alaska, the United States has been treated
as having the same rights and obligaiions as
iy other lessor. See Slandard Oil Co. of Cai,
“. Hickel, 387 F.Supp. 1192 (D.Alaska 1970}
u¥'d. 450 F.2d 493 (Sth Cir, 1970).

Secretarial Order No, 2665 was issued on
wlober 16, 195i; lt was published in the Fed-
ial Register on October 20, 1951.
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erly only if the effective date of lease was
preceded by both the construction of Tudor
Read and the issuance of Secretarial Order
No, 2665. That is, until the Department of
the Interior had acted to bring Tudor Road
into existence, there was no basis for the
Secretary's reservation of rights-of-way.
Once construction of Tudor Road had be-
gun, however, the full administrative au-
thorily granted by 48 U.S.C. § 3212 (1952)
became operative and the lessee of lot 12
took his lease subject to such authority.
The Secretary did not exercise that authori-
ty until he issued Secretarial Order No.
2665 in Oclober 1951.27 Thus, prior to Octo-
ber 18, 1951, no general right-of-way reser-
vation for Tudor Road had been established.
If the order became effective. with respect
to Tudor Road before issuance of the lease,
we think the property was subject to the 50
foot right-of-way; this conclusion is consist-
ent with our determination that the Small
Tract Act and Small Tract Classification
No. 22 did not segregate all small tracts
from the operation of general, discretionary
right-of-way reservations. However, if the °

general reservation became effective after
the fease had been issued, we believe the
Seerctory must have intended that subse-
quent general reservations would not apply
and that his discretionary reservation in the
lense would operate instesd of such later
reservations. Any other construction either
would make the general reservation entire-
ly inapplicable to small tracts, a result
which is not supported by legislative or
administrative materials before this court,
or would make small tract leases and the
patents derived from such leases completely
vulnerable to subsequent right-of-way ac-
quisition during the term of the lease, a
result which is inconsistent with Congress’
apparent intention to transfer property in-
tereats through the Small Tract Act.
28. The potential mulliplication of rights-of-way.
under Secretarial Order No. 2665 Is Illustrated
by considering the right-of-way applicable to a
“new" local road pursuant to section 3(c)} of
Secretarial Order No. 2665, which provides:

(c) The reservatlon mentioned In para-
graph (a) and the rights-of-way or easements
mentioned in paragraph (b) [establishing
rights-of-way covering lands embraced In
feeder roads and local roads) will attach as to
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{418} In the case at bar, the lease to the
Goodman property is dated June 30, 1950”
and Secretarial Order No. 2665 did not be-
come effective until October 20, 1951.

Thus, when the lease was executed, the 50
foot right-of-way had not been established
and the second requirement noted above
was not met, We therefore conclude that
Secretarial Order No. 2665 did not operate
to establish a 50 foot right-of-way on lot 12.

The state also contends that the express
provisions of the lease te lot 12 reserved
power,in the federal government to desig-
nate ‘rights-of-way alter the date of lease.
The state points out that the lease con-
tained the following language:
It is further understood and agreed:
(1) That nothing contained in this lease
shall restrict the acquisilion, granting, or
use of permits or rights-of-way under ex-
‘isting laws.

(m) That this Jease is taken subject to the

rights
of others to cross the leased prem-

ises bn, or as near as practicable to, the
exterior boundaries thereof, as & means
of ingress or egress to or from other
Jands leased under authority of Uhis act.’
Whenever necessary, the Regional Ad-
ministrator may make final decisions as
to the location of rights-of-way. It has
been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

The state. argues that such language and
‘the placement of the 33 foot right-of-way
provision in paragraph (m) show the contin-

all new construction involving public roads in
Alaska when the survey stakes have been set
on the ground and notices have been posted
at appropriate points along the route of the
new construction specifying the type and
width of the roads.

Assuming that the lease provides for a 33 foot
right-of-way, construction of a loca! road not in
existence at the time of lease presumably could
proceed within the expressly reserved width.
Once In existence, the new road might qualify
as a “local road" under Secretarial Order No.
2665, §§ 2(a2)(3) and 3(c). The applicable right-
of-way Lien would expand to 50 feet. If the
Secretary subsequently reclasslffed the focal
road to a feeder road or through road, the|
right-of-way would expand sulfl further. See

uing "paramount power” of the United
States “to establish rights-of-way until the
patent issued.”

[19, 20] While we agree that the lease’s
effecls are best evaluated by examining the
terms of the lease agreement, we are nol
persuaded that the feasee of Jot 12 cbtained
only an interest subject to the unlimited
power of the federal government to reserve
rights-of-way. As we view the Secretary’:
use of the specific right-of-way reservation
in the lease and his use of the separat
discretionary reservation in Order No, 2665
the Secretary made no attempt to “acquire
grant or use” a right-of-way other than the
one to which the lease and patent boll
referred. That is, by issuing the small trac
lense containing a specific, discretionar:
right-of-way reservation the Seerctary in
tended to preclude subsequent operation o
the genera! discretionary reservation in Or
der No. 2665, Even if Secretarial Orde
No. 2665 is regarded as an sltempt by th:

Secretary to acquire a right-of-way afte
the date of lease, we note that the orde
was not in existence until after the date o
which a lease to lot 12 was issued. ‘The on!
relevant “exisling Jaw” at the time of th
lease was 48 U.S.C. § 321a (1952) and se
tion 321a contained no reference to suc
reservations. As discussed above, the ac

ministrative authority contained in sectic
321a to reserve rights-of-way was not effe
tiveuntil afterbothconstruction of Tud:
Road andissuance of Secretarial

Order
N

2665.36 -

Secretarial Order No. 2665. We do not belie:
that the United States Intended to grant sw
an Illusory property Interest.

29. The Goodmans originally alleged Uhat th:
predecessor patentee had entered Jot 12 pur:
ant to a small tract Jease as early as April !
1950. The state countered by arguing tl:
Small Tract Classification Order 22 did not {

come effective until April 13, £950, The d:
which appears on the lease to the

Goodma:tract is June 30, 1950.

30. Small Tract Classification No. 22specifica
provided:
Leases will contain an option to purchase t

tract at or after the expiration of one
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State's jiclion for right-of-way. The
Superior Court, Third Judicial District,
James F. Fitzgerald, J., rendered judgment
for landowners, and the state appealed.
The Supreme Court, Dimond, J., held that
where the property in question had been

acquired under the Smail Tract Act, reser-
vation for highway purposes incluted in the

patent to the property was ineffective, but
that the injunction prohibiting the statc
from appropriating any portion of the land
unless the state instiluled a separate con-
demnation action was inappropriate and
should be dissolved where land already was

taken, action in effect was condemnation

proceeding and issue was award of just
compeusation to landowners.

Judgment reversed and case remanded.

Rabinowitz, J., dissented in part.

I. Parties €=18, 29
“Indispensable party” is one whose in-

terest in controversy before court is such
Unat court cannot render cquitable judg-
ment without having jurisdiction over such

party. Rules of Civil Procedure, rule 19,

Sco publiention Words and Phenses
for other judicial conslractious and

definitions.

2. Partles €18, 29
Determination of indispensability of

party or Inck of it involves discretionary
halancing of interests; consideration must
be given to possibility of rendering judg-
ment with adverse factual effect on in-
terests of persons not before court, danger
af incotsistent decisions, desire lo avoid
nudliplicity of actions, reluctance to enter

judgment that will not end litigation, as

"
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well os desirability of having some ad-
judication rather than none,: and leaving
parties without remedy because of ideal of
having all interested persous before court.
Rules of Civil Procedure, rule 19.

3. United States C2135
United States was not indispensable

party to action in which state claimed
right-of-way for highway purposcs across
portion of land which owners’ grantor ob-
tained from United States by patent pro-
viding that grant of property was subject to
reservation of right-of-way for highways.
Rules of Civil Procedure, rule 19,

4. Publle Lands €=114{1)
Where property in question had been

acquired under the Small Tract Act, reser-
vation for highway purposes included in
patent to property was ineffective. Const.
art. 1, § 18, 48 ULS.CA. § 321d; Small
Tract Act, § 1, 43 U.S.C.A. § 682a.

5. Eminent Domain C= 166
Neither failure of state. to institute

condenination action nor landowners’ asser-
tion based on theory of trespass changed
essential nature of state’s action in which
state claimed right-of-way for highway pur-
poses on basis of United States patent
providing that property was stubject to res-
ervation of right-of-way; action still was
exercise of power of cniinent domain.
Const, art. 1, § 18; AS 09.55.240-09.55.460.

6. Emluent Domain €=274(5)
Injunction prohibiting stale from ap-

propriating any part of Jand unless state
which had brought action for right-of-way
on basis of patent rescrvation instituted
a separate condenimation action was inap*
propriate and should be dissolved where
land already was taken, action in effect was
condemnation proceeding and issuc’ was
award of just compensation to landowners.

Warren C, Clover, Atty. Gen., Juncau,
Mary Frank LaFollette and Donald E.
Strouse, Asst. Attys, Gen., Anchorage, for
appellant.
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M. Ashley Dickerson, Anchorage, for
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Before NESBETT, C. J., and DIMOND
and RABINOWITZ, JJ.
DIMOND, Justice.
The appclices own real property which

their grantor obtained by patent from the
United States. The patent provided that
the grant of the property was subject to

[The reservation of a right-of-way
for roads, roadways, highways, tram-
ways, trails, bridges, and appurtenant
structures constructed or_to be con-
structed by or under authority of the
United States or by any State created
out of the Territory of Alaska, in ac-
‘cordance with the act of July 2,
1947 (GL Stat, 418, 48 U.S.C. see.
321d).

By virtue of the foregoing reservation,
the state claimed a right-of-way for higi-
way ptrposes across a portion of appeilecs’
land. The trial court Ield that such reser-

. vation in the patent was invalid and of no
effect, and at the instance of appeliccs,
ciiteted judgment for appellees and cn-
joined Uie state from entering on or ap-

{

{. Civ.R, 1D prevides:
{xn} Necessary Juinder, Subject in

the provisions of Rule 253 and of sub-
iltvision {b) of this rufe, persous having
n jeint interest shall be made partics
nad be joined on the same side as plain-
tiffs or de(ewlants, When a person
wha ehoukd join ns a plaintif€ refers
Lo do se, he mny be mule a defendant
or, in proper cases, an Tnvoluntary
wainhifé.
(b) Effeet of Faiture to foin. When

persons who are not frdlispensable, but
who ought to be made parties if com-
plete relic€ is to be accorded between
those already parties, have not bern
Inade parties and are subject te the ju-
risdiction of the court, the court shail
order them rumimonal to appear in the
action. JE jurisdiction over them ean-
not be acquired except by theie consent
or voluntary appenrance. the court in
its discretion may proceed in the action
withort makiog them parties, but tha
Judgment realered therein does not at-
feet the rights or labilities of absent
porsuna,

propriating the portion of appelices’ land in
question. The state has appealed.
“The state's first point is that the United

Stales was an indispensable party to this
action, and sinee it was not made a parts
the action ought to have been dismisser.
Civil Rule 19, which was adopted from

Rule 19, Federal Rules of Civil Procedure.
deals with the compulsory joinder of par-
ties. “It recognizes the classes of indis-
pensable, necessary and proper partics that
were first developed in the equity courts=

[1,2] An itdispensable party is one
whose interest in the controversy before
the court is such that the court caanol
render an equitable judgment without hav-
ing jurisdiction over such party? The de
termination of indispensnbility er lack of
it invelves a diseretionary balancing of
interests! On the one hand, consideration
must be given to the possibility of rendering
a judgment that will have an adverse factual
effect on the-interests of persons nat be-
fore the court, and to the danger of in-
consistent decisions, the desire te avoid a

multiplicity of actions, and a reluctance to
enter a julginent that will not end the
litigatiun On the other hand, considera-

(*) Same—Names of Omitted Per-
anus and Reasons for Xou-Joinder to
Be Pleated. Jn any pleading In which
telie€ is asked, the plender slhinil set
forth the names, if known to him, of
fersons who ought to be pactios IE cont-
picte relief fs to be accorded between
thoxe nirealy parties, but who are not
Joiurt, and shnll stnte why they are
omitltvd,

2 2 Barrow & Hollzoff, Federal Practices
and Mrueulura § Gl, at 85 (rules ed.
1th).

3. Conunnrcint State Bank of Rosevilte y,
Gidney, 174 F.Supp. T70, T80-181 (D.D.C.
3058), aff'd, 108 U.S.App.D.C, 37, 378 B.
ut 871, S72 (1060).

4. 2 Tarren & Holtzoff, Ferernt Practice
and Proeslure § 512 (Sapp.196-L).

5. Ward v. Louisinna Wild Life aud Fish-
eries Comm'n, 224 F.Supp. 252, 266 UE.D.
¥n.1903); Reed, Compulsory Joinder of
Larties in Civil Actions, 65 Mick..Rey.
327, at 338 (1957).
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tion must be given to the desirability of
having some adjudication if at all possible
rather than none, leaving the parties before
the court without a reniedy because of an .

“ideal desire to have all interested persons
before the court.”* Courts exist for the
determination of disputes, and they have
an obligation ia particular litigation to make
meaningful determinations if at all pos-
sible?
The fundamental issue here is whether

the state may take appellees’ land for high-
way purposes without payment of just com-
pensation. It :nay if the reservation in the
patent for a highway right-of-way is valid;
it may not if the reservation is invalid. If
that issue may not be decided without join-
ing the United States as a party to the
action, then it is unlikely that the issue could
be decided at all since the United States
could not be made a party without its
consent, This would mcan—assuming that
the reservation is invalid—that appellees
would be deprived of their right to be
awarded just compensation for the taking
of or damage to their property for a public
use’ They would be unable to challenge
the asserted right of the state to utilize
the reservation for highway purposcs con-
tained in the patent to the property. To
hold that the United States is an indispen-
sable party in this suit would be to interpret
and apply procedural rules in such a way
that appellees could not avail themselves
of a constitutional safeguard against the
taking of their property without the award-
ing of just compensation.

(3] It is not apparent that .he United
States has an interest in the matter in

6 & Moore, Federal Practice § 19.07, at
2164-55 (2d ed. 1004); Gauss vy. Kirk,
91 U.S.Anp.D.0. 80, 198 F.2d 83, 85, 38
ALL.R2d 1085 (1952): Reed, Compulsory
Joinder of Parties in Civil Actions, su-
pra note 5.

7. Reed, Compulsory Jeinier of Parties in
Givil Actions, 65 Mich.

L.Rev. $27,
3387

(2057).
8. Article I, § 18 of the Alaska Conatitution

provides:
Emtuer! Domain. Private property

410 PAGIFIO REPORTER, 24 SERIES‘ © -
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“contioversy which wouldbe adversely af-
fected by the judgment entered by the
court below. It is the state, and not the
United States, which is constructing the
highway and sccking to utilize an asserted
right-of-way across appellees’ fand.

* Con-
ceivably, the United States could have an
interest in effectuating the reservation of a
.Tight-of-way in the patent to appellees’ land
for the benefit of the state, since the United
States was the grantor of the fand and
inserted the right-of-way wording in the
patent. This may possibly lead to future
litigation by the United States in secking a
judicial declaration that the reservation of
the right-of-way is valid and subsisting.
But as undesirable as itmay be to liaye the

possibility
of another suit involving the same

issue, it is less, desirable to leave the ap-
pellees without any remedy

atall? We hold
that the United States is not

an indispen-
sable party to thisaction.

‘

‘Appelfant’'s next point is that the
reserva-tion for highway purposes was properlyin-

cludedin the patent by reason of the pro-
visions of the Act of July 24, 1947, 61 Stat.
418, 48 ULS.CA. § 321d

(1952).
That act

provides:
In all patents for lands hereafter taken,
up, entered, or locatedin the Territory’
of Alaska, and in all deeds by the
United States hereafter conveying any
lands to which it may have reacquired
title in said Territory. not included
within the limits of any organized mu-
nicipality, there shall be expressed that
there is reserved, from the lands de-
scribed in said patent or deed, a right-
of-way thereon for roads, roadways,

shall zot be tnken or damaged for pub-
lic use without just compensation.

9. Bourdleu v. Pacifle Weatern Ofl Co., 29%
US. 65, 70-71, 57 5.0t. 51. 81 42,
45-46 (1036); Zwack y. Kraus Bros. &
Co., 287 F.2d 255, 250 (2d Cle. 1056):
Black River Regulating Dint. v. Adfron-
dack Leoguo Club, 282 App.Div. 161, 121
N.Y.S.2d 803, 004 (1053), rev'd on other
grounds, 307 N.Y. 476, 121 N.B2d 428
(1054), appeal dismissed, 361 U.S. 922,
iO 8.Ct. 780, 100 L.Ed. 1453 {1956}.
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» highways, tramways, trails, bridges, and
-appurtenaut structures constructed or

. to be constructed by or under the
: thority of the United States or of any
. State. created out of the Terrritory of
Alaska.
The ,fand inyolved in this action was

acquired under the federal Small Tract Act
of June i, 1938 1° which was made applicable
toAlaska‘in 1945.12 That statute

providesmmpart; . - -
The Secretary of the Interior, in his
discretion, is authorized to sell or lease
io any person or organization * * *

a tract of not exceeding five acres -

»* .* * under such rules and regula-
tions as. he may prescribe, * * *,

The trial court held that public lands that
are: leased or sold under the Smalf Tract
Act are not lands that have been “taken
up, entered, or located” within the meaning
of the act of July 24, 1947, and therefore
that the reservation for highway purposes
under the 1947 act was not applicable to

appellees’ land and was improperly
inserted

in thepatent. .

‘The purpose of the act of July 24, 1947,
was stated by the House Committee on

Pyblic Lands as follows:

This bill is designed to facilitate the
work of the Alaska Read Commission.

+ As the population of Alaska increases
and the Territory develops, the road
commission will find it inercasingly-

difficult to’ obtain desirable
highway | .

lands unless legislative provision fs

madd for rights-of-way.
,

”
The Comittee on Public Lands un-

*

animously agree that passage of this

legislation will help to climinate un-

necessary negotiations and litigations
in” obtaining proper rights-of-way

throughout Alaska _

{0. Act of Juno 1, 3938, 62 Stat. 000, 43
US.C.A, § 6820 (1004).-

Hf. Act of July 14, 1046, 69 Stat. 467.

12. “$947 U.8.Cobe CongSerr. 1953. .

From such statement of purpose it is ap-
~

parent that under the various land Jaws
applicable in Alaska whereby persons could
acquire portions of the public domain, an
executive agency or officer of the govern-
ment did not have the discretionary au-
thority to reserve rights-of-way for highway
purposes. If such authority had existed,
then the legislation would have been un-
necessary. It is logical to conclude, then,
that thé 1947 Act, in speaking of lands
“taken up, entered, or located", had ref-
erence only to those public land laws where
discretionary authority on the part of a
government officer or agency to impose
reservations for rights-of-way was absent,
and was not intended to apply to ttese laws
where such authority existed:

Under the Smali Tract Act the Secretary
of the Interior has the discretionary att-
thority, first of all, to sell or lease small
tracts and secondly, to do so under “such
rules and regulations as he may prescribe.”
That such grant of authority was considered
broad cnough to authorize the Secretary
to impose reservations for rights-of-way is
apparent from the fact that in 1953 the
Secretary made effective the following reg-
ulation:
*

Unless otherwise provided in the clas-
sification order, the leased land will
be subject to a right-of-way of not to
exceed 33 feet in width along the
boundarics of the tract for street and

- road purposes and for public utilities,4

This was the only reservation for a right-
of-way that the Secretary, by regulation,
prescribed as to small tracts24 He did not
by rule or regulation provide that land
leased or sold under the Small Tract Act
would be subject to the general reservation
of a highway right-of-way ss prescribed
by the act of July 24, 1947,

13. 15 Fod.Reg. 6222 (1050) (coiified as
43 CF.R. § 257.10(c)} (1054), suporsed-
ed Jan. 15, 1658).

14, Such a reseryntion was Inchuled jn tho
patent to appelleca’ propacty in addition

* 9 the reservation under the act of July
24, 1057,
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[4] In the light of the legislative purpose
of the 1947 Act and the discretionary au-
thority of the Sceretary of the Interior
wuler the Small Tract Act to sell or Icasé
lands under such rules and regulations as
Ite may prescribe, we are of the opinion
that the 1947 Act has no application to
public lands acquired under the Small Tract
Act, and therefore, that the reservation for
highway purposes included in the patent to
appellees’ property under the 1947 Act was
ineffective.
The state’s third point is that the court

erred in dismissing its counterclaim against
appellees, which stated that
[S]hould the provisions of the act of
July 24, 1947, 48 USCA 321d, be deter-
mined not to apply to these premises,.
then, in such event, the entry of plain-
tiff pursuant thereto was an act of in-
verse condemnation.
A pre-trial order reflects that the state

and appellees had entered into a stipulation
which provided in part as follows: _

2. That on October 23, 1962 the State,
through its Department of Highways,
appropriated, without instituting an emi-
nent domain proceedings or without fil-
ing a declaration of taking, a strip of land
42 feet in width along the south side of
the 33 foot right-of-way along the north-
erly boundary of the tract in question.
The area taken then is 42 fect by 297 feet
and contains
3. That the total area of the parcel

from which the property was appropriat-
ed is 2.5 acres.

4. The interest taken is a ‘perpetual
easentent and rights-of-way for all road
and highway purposes.

5. The time of just compensation will
be as of the date of appropriate taking,
October 23, 1962.

The above stipulations and agreements
are made only for the purpose of trying

{5 The trinl court directed the entry of
final juigments as to the injunetion and
the dimnissnt of the ainte’s counterclaim,

410 PACIFIO REPORTER, 2d SERIES

the issite of just compensation and are not
made for any other purpose and are re-
ceived subject to the qualification that
such stipulations or agreements will not
prejudice any of the parties’ claims or
contentions,

Subsequently, the court allowed the ap-
pellees to file a fourth amended complaint
which asked that the state be enjoined from
appropriating appellees’ property and which
also asked for damages for trespass. The
court permitted appellees to proceed on the
trespass theory, rather than limiting the ac-
tion to onc of determining just compensa-
tion for lands taken or damaged for public
use by the state under its power of eminent
domain. Ar injunction was issued against
the state and its counterclaim was dismissed.
Trial of appellees’ claim of

trespass
was

deferred until a later time.
[5] -: When the state appropriated ap-

pellces’ land for the constructon of a high-
way, it was exercising the power of eminent
domain. It is true that the state did not
utilize condemnation proceedings prescribed
by Jaw and by rule" That was because
the state mistakenly, but in good faith be-
lieved that it could rely upon the reserva-
tion of a right-of-way for highway purposes
contained in the patent ta appelices’ land,
But neither the failure to institute a con-
demnation action nor appellees’ assertion of
a claim based on the theory of trespass
changed the essential nature of the state’s
action in appropriating appellees’ property.
Such action was still the exercise of the
power of eminent domain because private
property was being taken by the state for a
public use. Since under Art. I, § 18 of the
Alaska Constitution private property may
not be taken or damaged for public use with-
out just compensation, the fundamental
basis of appcilees’ claim for damagesis the
constitutional provision mentioned, and the
acts of the state in appropriating appellees’
land are in the nature of inverse condemna-

stating in aceordnnee with Cly.R. G4(b)
that there was no just renson for delay.

16. AS O0.415.2-10-00.55.400; Cly.R. 72.
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tion.*= This appears to have been recog-
nized by appellees when they entered into
a stipulation with the state to the effect that
on a certain date the state had appropriated,
without institution of condemnation pro-
ecedings, a portion of appellecs' land, and
that “the time of just compensation will be
as of the date of appropriate taking, Octo!
ber 23, 1962." The tciat court was in error
in failing to recognize the essential nature
of this action as one in condemnation and
to proceed accordingly.
The state’s final point is that the court

erred in granting a permanent injunction
prohibiting the state from entering upon
er appropriating a certain portion of ap-
pellees’ Jand.

In speaking of the injunction the trial
court said:

I didn’t intend this injunction to pre-
elude them from any action to other-
wise acquire the land, other than ta
go on the fand and continuc to take it
without some sort of legal process.

[6] This statement might be construed
as meaning that the state must first institute
condemnation proceedings in accordance
with statute and rule before it may enter
upon and utilize the property that it has
already appropriated. We believe that such
a requirement is uncealistic, The praperty
has already been taken. It-would serve no
useful purpose to insist now that the state
roust initiate a condemnation action and take
the initial steps required by law and rule as
a condition. tg the exercise of its power of
eminent domain,- What is at issue here is
the matter of awarding appellees just com-
pensation. Such compensation may be de-
termined in this proceeding, utilizing so far
as practicable the statutory requirements
and procedural steps relating to the con-
demnation action, as well as it could be de-
termined in a separate condemnation action
to be instituted by the state. Since the evi-
dent purpose of the injunction was to re-
quire the state, if it chose to utilize appel-

lees’ property, to institute a separate con-
demnation action to acquire such property,
and since we have held that such action is
unnecessary, the injunction was not appro-
priate and should be dissolved.
The judgment is reversed and the case

is remanded to the stiperior court for fur-
ther proceedings consistent with the views
expressed in this opinion,

RABINOWITZ, Justice (dissenting in
‘part).

.

I disagree with the majority's conclusion
that the reservation for highways pravided
for by 48 U.S.C.A. § 321d has no applica-
bility to ihe patent in issuc, In my opinion
neither the Iegislative history of the 1947
act tor construction of the Innguage “taken
‘up, entered, or located” supports the con-
clusion that the 1947 act is inapplicable te
sales of land under the Federal Small Tract
Act of June 1, 1938, sae
The patent which was issued on Decem-

ber 3, 1953, to appellees’ predecessor in in-
terest contained four reservations relevant
to this appeal. The pertinent portions of
the patent disclose that it was issned sub-
ject to the following reservations:

(2) the reservation of a right-of-way
for ditches or canals constructed by the
authority of the United States, in ac-
cordance with the act of August 30,
1890 (26 Stat. 391, 43 U.S.C. sec.
945), and (3) the reservation of a right- -

of-way for roads, roadways, highways,
tramways, trails, bridges, and appur-
tenant structures constructed or to be
constructed by or under authority of the
United States or by any State created
out of the Territory of Alaska, in ac-
cordance with the act of July 24, 1947
(61 Stat. 418, 48 U.S.C. sec. 321d).
There is also reserved to the United
States a right-of-way for the con-
struction of railroads, telegraph and
telephone fines, in accordance with sec-
tion 1 of the act of March 12, 1914 (38
Stat., 305, 48 U.S.C. sec. 305); * * *

17, Myers v, United States, 323 F.2d 590, 593 (Mth Clr. 1902)
£10 P.2d—46¥4
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_ NOTICE: This opinion is subject to formal correction before G
publication in the Pacific Re .. Readers are requested
to bring typographicalor other formal errors to the atten-~
tion of the Clerk of the Appellate Courts, 303 K Street,
Anchorage, Alaska 99501, in order that corrections may be
made prior to permanent publication. .

pire”THE SUPREME COURT OF THE STATE OF ALASKA ~So
LUTHER A. BRICE, SAM R. BRICE,
ANDY M. BRICE, LUTHER L.
BRICE, and HELENKA M. BRICE,

Appellants,
s

Vv.

)
)
)
)
)
)

STATE OF ALASKA, DIVISION )
OF FOREST, LAND AND WATER )
MANAGEMENT, STATE OF ALASKA )
DEPARTMENT OF TRANSPORTATION )
AND PUBLIC FACILITIES, STATE )
OF ALASKA,. FAIRBANKS NORTH )
STAR BOROUGH, LINDA # )
JOHNSON, WARREN L. GRIESE," )
MARY L. JOHNSON, BEA C. }
BACHNER, SUSAN-K. GRIESE, )

. BEATRICE I. HERNING, JEFFREY )
P. BURTON, GARY L. )
CRUTCHFIELD, HOWARD C. GUINN, )
KELLEY EVERETTE, JEAN MURRAY, )
LOREN E. HITE, LUCILLE M. )
THAYER, FRANK S. TOWSE, DENNIS)
E. SUNDERLAND, PAUL HENRY, }
GEORGE PB. McCOY, JOE SULLIVAN,)
TED D. JOHNSON, WILLIAM A, }
BAILEY, GUY SATTLEY, DONALD )
JOHNSON, EDITH SZMYD, ELEANORE)
L. THORGAARD, KAREN A. }
JOSEPHS, DANIEL M. WIETCHY,
KAREN TONY, and BOB MERRITT,

)
)

; )
Appellees. )

)

‘File No. 7039

OPINION

{No. 2731 - September 23, 1383]

SECTION CASEMETY
OME ESTAELISHEO
luor~ V4c47-C0 BY THE

49-57
GREY Ake



71

Appeal from the Superior Court of the State
of Alaska, Fourth Judicial District, Pairbanks,

Gerald J. Van Hoomissen, Judge.

Appearances: Franklin D. Fleeks, Fairbanks,for Appellants. Larry D. Wood, Assistant At-—
torney General, Fairbanks, Wilson L. Condon,
Attorney General, Juneau, for Appellees.

Before: Burke, Chief Justice, ‘Rabinowitz,
Matthews, and Compton, Justices. [Moore,Justice, not participating]
MATTHEWS, Justice.

Luther A. Brice, Sam R. Brice, Andy M. “Brice,
Luther L. Brice, and Helenka M. Brice appeal judgment of
the superior court dismissing ‘their complaint against the

State, the Fairbanks North Star Borough, and various private
- landowners in the Tungsten Subdivision located in the

Fairbanks North Star Borough.. The Brices had claimed that
no

"

highway easement existed across certain property that

they own south of the Tungsten Subdivision. We affirm.
The Brices own property that was entered in 1950

and patented in 1952 by Robert 'S. Johnson.? They purchased.
this property in 1964 from the Conservative Baptist Home

Mission Society, who in turn had acquired it in 1957 from

1. This property was previously entered in 1943
by Warren Culpepper, who abandoned the entry later that
year. ,

:
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Johnson. The property
©
is @escribed as the northeast

one-quarter of the southeast one~quarter of section 22,

township one north, range ‘one east, Fairbanks Meridian”

(hereinafter "the property") .? The property - lies to the

south of the Tungsten Subdivision and to the north of Chena

Hot Springs Road.

The Tungsten Subdivision contains residential lots”
that were obtained by lottery in 1981, and certain of the

lot owners wish to build an access road‘to the subdivision
from Chena Hot Springs Road. They notified the Brices of

this desire in spring 1982, indicating that they ‘planned to

build a road along a section line highway easement between

sections 22 and 23.
.

.

fhe Brices filed a complaint on April 23, 1982,

naming the State, the Paixbanks North Stax Borough, and var-
ious lot owners in the Tungsten subdivision as defendants.

The Brices claimed that no easement existed along the east-—

ern edge of the property (where section 22 joins section

23), and asked that the court bax the construction of any

road on the alleged easement. On the same date, the Brices

2. All references to ‘sections of lané are to
sections located in TIN, RIE, F.M.

3. The Brices also own property bounding the
property here in dispute on the north and east, lying in
both sections 22 and 23, but they do not challenge the
existence of easements across this property.
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moved for a preliminary injunction to prevent the commence-.
ment of any work on the road.

The State filed opposition to the preliminary injunc-
tion motion and moved to dismiss the Brices' complainton
May 5, 1982. The State argued that the property was bur-
dened with a valid section line highway easement pursuant to-
43 U.S.C. § 932 and 19 SLA 1923. ‘The Honorable Gerald 2.
Van Hoomissen heard arguments on the motions on June 3,
1982. On June 14, 1982, the court granted the State's mo-

tion to dismiss under Civil Rule 12 (b) (6), without explana-
tion, and entered ‘judgment against the Brices on July 1,
1982. The Brices appeal.

- 2

The Brices first contend that the court erroneous-—

ly failed to indicate expressly whether, in deciding to dis-
miss their complaint, st had considered or excluded matters
submitted outside the pleadings. Accordingto the Brices,
this error requires a remand of their:suit for proper con-~-

sideration as either a Rule 12(b) (6) motion to dismiss or as
a Rule 56 motion for summary judgment.

Civil Rule 12(b) provides that if a “Rule 12(b) (6)
°

motion to dismiss for failure to state a claim involves pre-
sentation to the court of matters outside the pleadings,
and if these outside matters are not excluded by the court,
then the motion must be treated as one for summary judgment
under Civil Rule 56. We addressed this provision in Martin

—4~
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v. Mears, 602 P.2d 421 (Alaska 1979), holding that trial

courts commit error unless they expressly state whether they

have excluded or considered materials outside the pleadings
in ruling on a Rule 12(b) (6) motion. Id. at 426. We went

on to address the alternatives available on review when such

an express declaration has not been made. The reviewing
court may either {1) reverse the decision and remand for

propex consideration as either a Rule 12(b) (6) motion or a

Rule 56 summary judgment motion; {2) review the decision as

if it were a Rule 12(b) (6) decision, with accompanying

clusion of the materials external to the pleadings; ox (3)

review the decision as if it were the grant of summary judg~

ment after conversion of the Rule 12 (b) (6) motion to one for

summary judgment. id. at 427. since the reviewing court

has three alternatives and may choose the most appropriate
one, Sco Sipiiemnimimmmemies, 615 P.2d

580, 591-92 (Alaska 1980), there is no merit to the con- -

tention that the court's erroneous failure to state whether

it had excluded or considered the external material requires
a remand here.

We have concluded that we should treat the ‘dis-

missal as if it were the entry of summary judgment after

conversion of ‘the Rule 12 (b) (6) motion into one under Rule

56. As we stated in Douglas, we consider it important that

the Brices had a "'reasonable opportunity’ to present

evidentiary material pertinent to a summary judgment motion,

~5—

Douglas v. state Telephone Co.
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as required by Civil Rule 12(b)." Bouglas, 615 P.2d at 592

(footnote omitted). As our subsequent analysis will show,

the only material outside the ‘pleadings that was necessary
to the court's decision involved the date of entry -on the.

property in dispute. The Brices do not claim that a factual
issue exists concerning this date of entry. Given the nar-

row scope of the materials outside of the pleadings which

were consulted by the superior court, and the Brices* fail-
ure to show any prejudice occurring to them as a result of

the superior ‘court's wnarticulated conversion of the
12{b} (6) motion, we hold that any error under Mears was

harmless error.
|

The Brices next assert that the court erred in
Gismissing their complaint because any easement over the

property was vacated in 1949 when the Alaska legislature re-

pealed.19 SLA 1923. According to the Brices, this repeal
vacated all easements previously established under that
statute. ‘

43 U.S.C. § 932, repealed by Pub. L. No. 94-579,
Title VII, § 706{a) (1976), first adopted by Congzxess in
1866, provided:

©

The right of way for the construc-
"

tion of highways over public lands, not
reserved for public uses, is hereby
granted.

:

6-
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The Alaska territorial legislature accepted this dedication
of public lands for highway purposes in 19 SLA 1923,°
tion 1 of which provided:

A tract of four rods wide between each
section of land in the Territory of
Alaska is hereby dedicated for use as
public highways, the section line being
the center of said highway. “But if such
highway shall be vacated by any compe-
tent authority the title to the respec-tive strips shall inure to the owner of |the tract of which at formed a part bythe original survey.

In Girves v. Kenai Peninsula Borough,536 P.2d 1221 (Alaska
1975), we held that acceptance of the federal grant was

within the power of the territorial legislature. Id. at

1225; see also State v. Alaska Land Title Association,
P.2a , Op. No. 2681 at 22 (Alaska, May 27, 1983). in-

deed, the parties do not dispute that the 1923 act impressed
the public lands in Alaska not otherwise reserved for public
uses with section line highway easements, The dispute con-

cerns the repeal of 19 SLA 1923 in 1949.

4. This statute was reenacted in slightly
different form in the 1933 compilation of Alaska laws. 1721
CLA 1933. The reasoning of the subsequent discussion of 19
SLA 1923 also applies to 17213 CLA 1933.

5. Four rods is equivalent to 66 feet. Since
the Brices only challenge the easement along the section
line between sections 22 and 23 as it applies to the
property here in dispute, the disputed easement is 33 feet
wide. .
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There seems little doubt that 19 SLA 1923 was

pealed by the compilation of Alaska laws in 1949. ‘The leg-~

islature adopted the compilation in 1 SLA 1949, section 1 of.
which provides in relevant part:

All acts or parts of acts heretofore en-
acted by the Alaska Legislature which
have not been incorporated . in said com-.
pilation because of previously- enactedgeneral repeal clauses or by. virtue of
repeals by implication or otherwise axehereby expressly repealed.

19 SLA 1923 was not included in the 1949 compilation. How-

ever, the repeal of the statute does not necessarily. vacate
previously created easements. The grant of 43 U.S.C. § 932

was a continuing one, as was its acceptance by 19 SLA 1923.
As lands came into the public domain after 1923, they became

impressed with section line highway easements. 1969 Op..

Att'y Gen. No. 7 at 6
(Alaska, December 18, 1969). There-

fore, the repeal clearly ‘would “have some rationale other
than vacation of previously accepted easements, that is, to

suspend the acceptance for public lands coming into the pub-

lic domain after the date of repeal.
As the State points out, the repeal was subject to

the then-existing general saving statute, found at 19-11-23©
ACLA 1949, which provided in pertinent part:

The repeal or amendment of any statute
shall not affect

any
e « » vighting or accrued . . .. prior to such re-

peal or amendment; ....
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When a repeal is not accompanied by a specific saving pro-
vision, it is presumed that the legislature intended the

general saving statute to apply. 2A C. Sands, Sutherland

Statutory Construction § 47.13 (4th ed. 1973).. A saving
statute preserves rights unless the repealing act reveals an

intention not to do so. Alaska Public Utilities Commission

wv. Chugach Electric Association, 580 P.2d 687, 692 (Alaska
1978), overruled on. other grounds, City and Borough of

Juneau _v. Thibodeau, 595 P.2d 626, 629 (Alaska 1979); 2A CC.’

Sands § 47.13. No such intention is revealed by 1 SLA

i949.
|

Additionally, as the State notes, to hold that the -
1949 repeal of 19 SLA 1923 vacated all previously accepted .

easements would be to give the repeal retroactive effect.

6. The Brices contend that this saving statute
was intended only to encompass the part of the 1949
compilation entitled the Civil Code, and therefore that” it
does not apply to statutes regarding highways, which were
located elsewhere in the 1949 compilation. However, the
terms of the statute itself require rejection of this
argument. The statute states in pertinent part:

The repeal . . . of any statute shali not affect
any offense committed . . . prior to such repeal .
- « $3 nor shall any penalty, forfeiture or
liability incurred under such statute be released
or extinguished, but the same may be enforced, ..
- prosecuted, and punished under ‘the repealing
- Statute

(Emphasis added.) This saving statute clearly encompassed
not only civil but also criminal statutes, which also did
not appear in the Civil Code of the 1949 compilation.
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The well-settled common law rule, now reflected in as
? is that a law is presumed to be prospective in -01.10.0900,

nature in the absence of clear legislative expression to the

contrary. Bill v. Moe, 367 P.2da 739, 742 (Alaska 1961},
cert. denied, 370 U.S. 916, 8 L.Ed.2d 498 (1962); 2 C: Sanis

§ 41.04, at 252. There being no such expression in 1 Sia
1949, we do not believe that the repeal of 19 SLA 1923 op-

exated retroactively to vacate previously accepted grants o£

easements.
.

Therefore, we hold that section line highway ease-
ments established by the grant of 43 U.S.C. § 932 and the

,

. acceptance in 19 SLA 1923 were not vacated by the 1949 re-

peal of 19 SLA 1923. However, this case was not appropriate
for disposition under Civil Rule 12 (b) (6) because the court

of necessity considexed matters outside the pleadings. En-

try on the disputed property could conceivably have occurred

before 1923, and if it had, then 19 SLA 1923 might not have

burdened the property with an easement. State v. Alaska
Land Title Association, P.2d at Op. No. 2681 at

28. The court thus had to determine when entry took place,
and to do so, it “had to consider matters outside the

7. AS 01.10.090 provides:
No statute is retrospective unless expressiydeclared therein. ,

-10-
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pleadings. In so doing, it would find that the land was en-

tered in 1943 by Warren Culpepper, who abandoned the entry

later that year, and then entered in 1950 and patented in

1952 by Robext Johnson. Neither the entries nor the patent,
however, affected the easement established in 1923, since a

_ patentee.. takes property subject to a 43 U.S.C. § 932 ease-

ment. State v. Alaska Land Title Association, P.2d at

ough, 536 P.2d at 1224. Thus, treating the court's dismiss- -

al of the Brices' complaint as having occurred following
conversion of the Rule 12{b) (6) motion to one for summary

judgment, we hold that the court correctly dismissed the

Brices' complaint. The property is subject to an easement

for ‘highway purposes bordering the section line between

sections 22 and 23. See note 5 supra.
. AFFIRMED.

, Op. No. 2681 at. 35; see Girves v. Kenai Peninsula Bor-

“>
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STATE of Afaska, Appeliant,
¥.

Vernon Dale SIMPSON, d/b/a Columbia
Cleaners, Appellee.

No. 424.

Supreme Court of Alaska.
Dec, 9, 1964.

Action between the state and private
landowners involving right to eject land-
owner from street right-of-way occupied
by him. The Superior Court of the First
Judicial District, Ketchikan, Walter E.
Waish, J., rendered judgment in favor of
landowner and the state appealed. The
Supreme Court, Nesbett, C. J., held that
failure of municipal and other governmen-
tal officers to affirmatively assert govern-
mental rights in dedicated but unused street
could not serve as basis for equitable es-
toppel to assert title against landowners oc-
cupying the area under mistaken view as to
location of correct property line, in absence
of specific representations or affirmative
acts misleading landowners, who had con-
structive notice from references in original
conveyance in their chain of title.

Reversed and remanded.

Dedication €—39
Failure of municipal and other govern-

mental officers to affirmatively assert gov-
ernmental rights in dedicated but unused
street could not serve as basis for equitable
estoppel to assert title against landowners
occupying the area under mistaken view as
to location of correct property line, in ab-
sence of specific representations or affirma-
tive acts misleading landowners, who had
constructive notice from references in orig-
inal conveyance in their chain of title.

———_»~——_—-

George N. Hayes, Atty. Gen, and
iMichacl M. Holmes, Deputy Atty. Gen.,
Juncau, for appeHant.
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C. L. Cloudy, Ziegter, Ziegler & Clondy,
Ketchikan, for appellee.

Before NESBETT, C. J., AREND, J.,
and MOODY, Superior Court Judge.

NESBETT, Chief Justice.
The question is whether appellant state

should be held to be equitably estopped from
ejecting appellee from the street right of
way occupied by him without paying com-
pensation for appellee’s improvements 1o-
cated on the right of way.
The property with which we are concern-

ed was originally conveyed by the United
States of America to Eugene A, Heath in
1922. In the same year it was subdivided
and a plat of the Heath Addition to the
City of Ketchikan was filed in the office of
the United States Commissioner at Ketchi-
kan. This plat showed a sixty foot right of
way for Charcoal Boulevard which is now
known as Tongass Avenue.
In 1924 Heath conveyed a portion of the

subdivided property to one Ed Fredrick-
son. This is the original conveyance in the
defendant’s chain of title.
The following language was contained in

at least five conveyances of property made
between 1922 and 1924, including that con-
veyed to Ed Frederickson:
“Heath addition to the City of Ketchi-
kan according to the subdivisional sur-
vey and plat made by A. A. Wakefield
on file in the Office of the U. S. Com-
missioner at Ketchikan, Alaska.”
In 1952 a conveyance was executed from

Joseph A. Dargin, trustee, to William W.
Crow and Vernon Dale Simpson. A part
of the property description of this convey-
ance stated:
“Thence from point of beginning
North 5° 36’ East to intersect the new
right of way of Tongass Avenue on its
seaward side, * * *”

In 1957 Crow conveyed his interest in the
property to appellee Simpson.
A portion of the property conveyed to the

appellee lies wholly within the boundaries
of the strect shown as Charcoal Boulevard
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on the plat of the Heath addition. At the
time the patent was issued to Heath a plank
roadway commenced at the east boundary
of the survey and extended approximately
792 feet across the front of the survey.
The plank roadway crossed in front of the
property here in dispute. In 1926 a log
bulkhead to support Charcoal Boulevard
was constructed by the Territory of Alaska
along the front of the property which now
belongs to the appellee. The log bulkhead
actually extended into the arca shown on
the original plat as Charcoal Bonjevard.
The owner of the property at the time the
bulkhead was constructed built a boathouse
and private sidewalk up to the log bulk-
head, which was to the edge of the existing
street, and also constructed his dock, used
in connection with the boathouse, to the
existing street.

According to the statement of Ed Fred-
tickson, who then owned ihe property, it
was not then known that the right of way
for Charcoal Boulevard actually extended
twenty feet beyond the edge of the street
toward the water which would be into the
property occupied by Fredrickson. He
stated that it was his understanding that he
owned the property up to the street; that
he built right up to the street and that he
was never notified by anyone that he was
occupying the property shown on the plat
as right of way for Charcoal Boulevard,
it was stipulated by the parties that the

owners of the property in dispute between
1945 and 1952 would testify that they claim-
ed the entire disputed area as their own;
that no one on behalf of any city, territory,
state or other governmental entity Jaid any
claim to the area during their ownership;
that they occupied the entire area to the
exclusion of all others; that they had no
actual knowledge that the disputed area oc-
cupied by them was within the platted right
of way of Charcoal Boulevard.

A one story frame building twenty-five
feet wide and fifty-five feet long on fixed
driven piling along with trade furniture and

fixtures as necessary to operate a dry clean-
ing establishment is presently located on the
area in dispute. The front twenty-five fect
of the building are located on the right of
way. The present stipulated value of ail
the improvements located on the right of
way and the adjoining lot is $28,000. It is
agreed that severance of that portion of the
building located on the right of way from
the remainder would result in the construc-
tive total Jossof the entire building.
In the case before us the trial court found

that in excess of forty years of nonuser of
the right of way by governmental authority
coupled with eight significant affirmative
acts by that authority caused the property
owners to believe they owned the adjoin-
ing area in question and in reliance upon
that reasonable belief constructed or ac-
quired valuable improvements on the right
of way and that it would be inequitable to
force appellee off the right of way without
paying him just compensation for these im-
provements; that to do so would violate the
constitution and Jaws of the State of Afas-
ka,
Appellant’s argument is that equitable es-

toppel should only be applied where a gov-
ernmental body has urged a property own-
er to construct valuable improvements on
dedicated public property and Jater attempts
to oust the property owner without the pay-
ment of compensation for improvements
made.

,

Appellee contends that the facts of this
case watrant the application of the doctrine
of equitable estoppel against appellant and
cites as precedent in support of its position
a series of decisions of the Supreme Court
of Oregon. Appellant interprets the latest
of the Oregon decisions as representing a
definite trend away from the application of
the doctrine.
We shall consider the Oregon authori-

ties as well as others citéd by counse) in
the following paragraphs.
In City of Portland v. Inman-Poulsen

Lamber Co.? the mayor and council of the

1. G6 Or. SG, 133 P. 829 (1913).
397 P2g—19
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city encouraged the appellee lumber com-
pany in 1890 to construct a large lumber
mill in an area which contained dedicated
platted streets by advising the lumber com-
pany that the city laid no claims to the
streets. As a result the lumber mill was
constructed. After it burned down in 1906
it was reconstructed on a scale that made
it the largest lumber mill in the world.
Two years later in 1908 the city for the
first time claimed the right to open streets
through the property. Opening the streets
would have destroyed the mill. It was held
that the city was equitably estopped to claim
the right to open the streets in view of the
representations made by its agents in order
to induce the lumber company to construct
the mill. However, the estoppel was held
to apply only so long as the area was occu-
pied and used for ijumber mill purposes.
Both parties seem agreed that the strong
facts of this case place it in a class by it-
self. The holding is significant in that it
indicates that the Oregon court recognized
the doctrine of equitable estoppel and ap-
plied it against a municipality where there
was a recorded plat and dedicated streets.

Dabney vy. City of Portland * was decided
fifteen years after Inman-Poulsen. The
city had failed te use the right of way for
forty-seven years, had levied and collected
taxes on it from those claiming to own it
and had constructed a sidewalk in such a
manner as to suggest that the walk marked
the limits of the right of way. In reliance
thereon Dabney and his predecessors had
occupied the area and constructed concrete
steps extending about four feet into the
street area. The court held that the con-
duct of the city had caused Dabney to rea-
sonably believe that it had the intention of
abandoning the strip of Jand and that it
would amount to a fraud to permit the city
to destroy the improvements without pay-
ing compensation.

Appellee relied heavily upon this case be-
_
low and the trial court appears to have

2 124 Or. 54, 263 P. 386 (1928).
3. 137 Or. 562, 4 P.2d 323, 325 (1931).
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agreed with appellee’s interpretation of the
decision as a persuasively reasoned author-
ity.
Three years later in Killam y. Multmomah

County,? the deed referred to road restric-
tions and a recorded plat showed the street
dedicated to the municipality. The Ore-
gon court refused to apply equitable estop-
pel saying that conduct on the part of the
city which would have fed plaintiff on to do
acts which it would be against equity and
good conscience to permit the city to dis-
avow was not shown.
In 1951 in City of Molalla v. Coover4

an area was annexed and a plat recorded
which showed dedicated streets, The Ore-
gon Supreme Court again refused to apply
equitable estoppel against the city where
plaintiff had occupied a part of a dedicated
street for nineteen years and had built a
barn therein. It was held that failure of
municipal officers to affirmatively assert the
Tights of the city, where dedicated but as
yet unused streets are being occupied, can-
not serve as a basis for equitable estoppel.
The appellee was held to be charged with
notice of the recorded plat showing dedi-
cated street areas. Having held that tacit
acquiescence by municipal officers could not
serve as a basis for equitable estoppel, the
court went on to say at page 150 of 235 P.
2d:
“Whether estoppel may in exceptional
cases be predicated upon affirmative ac-
tion by a city or its officers need not
be and is not here decided.”
In addition to the facts recited earlier in

this opinion, appellee relied upon the fol-
lowing to support its contention that equi-
table estoppel should be applied because of
affirmative acts committed by governmental
agents;
(1) In 1935-36 the Bureau of Public
Roads purchased land across the street
from the disputed property in order to
widen the street, instead of asserting its
ownership of the property in dispute.

4. 192 Or. 233, 235 P.2d 142, 160 (1951).
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The owners of the disputed property were
assessed their proportionate share of
the cost of the property purchased.
(2) In 1936 the area in dispute was an-
nexed to the City of Ketchikan and since
that date the occupants of the disputed
property have been assessed taxes on that
property.
(3) In 1939 a city ordinance required the
laying of copper water lines to property
lines. A copper line was duly installed
by the city which extended only to the log
bulkhead and not beyond.
(4) In 1944 the owner of property adja-
cent to that here in dispute contracted
with the city to trade a narrow strip of
land fronting his property to the city if
the city would construct a sidewalk on
the land. The contract was performed,
although the land traded to the city al-
ready belonged to it since it was a part
of the same dedicated but unoccupied
right of way that fronted on appellee’s
property.
(5) In 1952 appelice- was supervised by
the Ketchikan City Manager as he re-
modeled the building on the property in
dispute for a dry cleaningplant in a man-
ner which indicated that the City Mana-
ger believed that appellee owned the
property in dispute.
The parties have also cited and relied

upon City of Billings v. Pierce Packing CoS
and Town of Chouteau v. Blankenship.® In
the latter case the court held that mere de-
lay in opening a street created by dedica-~
tion when the public has not required its
use does not constitute abandonment of the
street. It was also held that in-the absence
of a contrary statute title to streets created
by dedication is held by the municipality
in trust for the public and not in a pro-
prietary capacity.’ A municipality cannot
be divested of title to its streets held in
trust for the public by adverse possession.
In the case before it the court found that
the street created by dedication had not

S. TT Munt. 255, 151 P21 GAG (3955).

been opened, improved or used for public
purposes for over thirty years and that
barns, chicken houses and outhouses were
built on the area by the owners of adjoin-
ing property. The court held that although
the doctrine of equitable estoppel might
preclude the right of a municipality to as-
sert title io a street, such a doctrine weuld
not be applied except in exceptional cases
and with great caution. It was held not to
apply in the facts of the case before it,
It is of interest to note in Town of Chou-
teau at 384 where the court mentions that
it had in a previous case applied the doc-
trine of equitable estoppel to a municipali-
ty with respect to property held in its pro-
prietary capacity, but that in no case called
to ifs attention had the court ever applied
the doctrine to property held in trust for
the public. The court, in remarking that
exceptional circumstances which would cail
the doctrine into play were not present in
the case before it, said the doctrine would
not therefore be applicable, “* * * if
in fact it would ever be justified as regar
streets,” :

We are impressed by and shall follow
what appears to be the better reasoning
and majority rule as set out in the Town
of Chouteau and City of Molalla cases.
Accordingly, we hold that the right of way
dedication along Charcoal Boulevard, now
known as Tongass Avenue, was held in
trust for the public. The failure ofmunici-
pal and ather governmental officers to af-
firmatively assert gavernmental rights
where the dedicated but as yct unused street
was being occupied by appellee and his
predecessors cannot serve as a basis for
equitable estoppel.

Appellee and his predecessors had con-
structive notice of the fact that the sea-
ward side of the Tongass Avenue right of
way extended twenty-five feet beyond what
appeared to be the front property line, since
the original conveyance in their chain of
title referred to and incorporated into its

& J54 OL 401, 152 T.2d 370, 171 ALR.
SF 19h.
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property description the recorded subdivi-
sional survey and plat. In addition, the
conveyance by which appellee first obtained
any interest"in the property specifically re-
ferred in the property description to
“* #* * the new right of way of Ton-
gass Avenue on its seaward side. * * *”

Neither the United States, the Territory
of Alaska, the City of Kechikan nor the
State of Alaska, nor any of their agents
have made any specific representations to
appellee or his predecessors in interest that
could reasonably lead him or them to be-
lieve that the area had been abandoned as
a street right of way, or that would mislead
them into believing that they owned the
disputed area,
The various acts attributable to the sev-

eral different governments concerned with
the property since 1922 are all explained by

$97 PACIFIC REPORTER, 24 SERIES

the fact that those governments and their
agents were acting under a mistaken view
as to the location of the correct property
line. None of the acts relied upon by ap-
pellee and classed as “affirmative acts” are
in the nature of a representation such as
was involved in City of Portland v. Inman-
Poulsen Lumber Co.
Tt is true that appellee and his predeces-

sors in interest have paid taxes on the dis-
puted area since 1936. On the other hand,
they have had the rent free use of some
761 square feet of business property for the
same period of years.
The judgment below is reversed. The

case is remanded to the Superior Court for
the entry of findings of fact, conclusions of
law and judgment in accordance with the
Views expressed herein,
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Chapter 5

Conclusion

It has been discussed that a Case Book much like what BLM has developed to

help surveyors through all of the situations that are not fully addressed in their “Manual
of Surveying Instructions” would be helpful. It has not happened to date. We operate
as a small community of people knowledgeable of the Legislation, the court cases and
the application of those rights to research, analyze, make determinations and produce
maps. When all of the parts are completed with the most valid result it is usually easy fo
understand and get agreement.

Overlooking a valid right such as a Public ROW that affects a parcel of land can
create many problems for the landowner, the sovereign and the surveyor. A few
knowledgeable people in the determination and application of Public ROW in Alaska
and who are agreeable in addition to myself and willing to helping guide surveyors
through the process include: Jim Sharp, PLS (jsharp@whpacific.com), Karen Tilton,
PLS (ktiiton@rmconsult.com) and John Bennett, PLS (johnf.bennett@alaska.gov). If

you encounter a situation where you feel more help is needed please don't hesitate to
contact one of us.




