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_FROMs
Wm. B, Adams, Chief, Real Estate Branch

2ta butsMid at
weeoofmE the attached brief vas prepared as a result of a study of‘atapplicable.land Lava, Land Orders and Secretarial Ordersas they

pertain to rights-of-way under the jurisdiction of the
Departsef the Interior, the Alaska Road Commission, ae

The resultant analysis, reduced to logical sequancey.wil
serve.as.a reference guide to the essence of the various laws.end >
O¥déra,:and in sone measure will také.the confusion out of the BESSdate as.. reflected by numerous files:of preadated cotrespondengae—PLSogee. If conclusions, which are normally Rot a pert.OF ‘purpose.ce-Of& sequential brief, are permitted, it can be said that too creat

#8, gn area of confusion still exists regarding Public Law 229, Land
Oeder 601 ard Secretarial Order 2665, And this being so, and bee
cause our future activities in terms of cadastral inquiry are to_-

| be closely identified with these laws and orders, it would geem to
_ be the logical course of action to perhaps make a test of Public. Lav,
‘LandsOrderorSecretarial Order, to daternine Just

what can or cannot
“be doneeee .

.

A ruling or deciaion by the Solicitor of the
5

Depasthient
wild not be sufficient to, for example, decide on acourse.of en=

oa nee action following predetermined cadastral dnquiry
,

eedwould sean therefore that apanel discuseion of Public
Lave,

|

Land Orders and Secretarial Orders, sould logicallybe a
function of sub-committees of the Alaska Field Committee,which come
mittees would study all pertinent laws end orders ag have direct
effect upon the activities af any of the participating Department of
Wnterior Bureaus or Agencies,
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Facta concerning Alaska lands in Public Domain and lands covered by
Patent ag they both pertain to rights-af-way under the jurisdiction
of the Alaske Road Comigalion,

i.

The greater pert of the land area on hich ths erationa of
the Alaska Road Gommission are conducted is publie domata land outside
of natural forests and the location of rights-of-way on such land
presents no sericus problem,

Hovever, for the proper location of roads and in the interest
of public service, it ig necessary in some instances to cross lands te
which titles has passed frog the United Etates.

‘These instances are becoming more numerous as tha population
of tha Territory increases, and obtaining rights-of-way over such
lands will, in a number of cases, present difficulties requiring court
action and the expenditure ef Fedaral funds,

Ze

dust pricr to January 9, 1946, a draft of a proposed bili to
anend tha act entitled "An Act Providing for the Transfar of the Duties
Authorized and Authority Conferred by Lew Upon the Board of Road Com
missioners in the Territory of Alaska to the Department of the Interior
and for Cther Purposes; epproved June 30, 1932" wag presented to the
Speaker of the House of Representatives, Washington, D. C.

The se of the draft was to provide for the reservation
by the United States in patents or deeds to snd in Alaska, of rightg-
of-way for trails, roads, highways, tramvaye, bridges and appurtenant
structures constructed or te be constructed by the authority of tha
United States or of any future state created in Alaska,

The proponent of the drait, the Secretary ef the Interior,
stated that auch legislation was desirable to facilitate tha vork of
the Alaska Roac Comnisstor.

ae

The legisintion proposed by that draft was similar to the
provisions of tha Act of August 30, 169) (26 Etat. 391, 43 U.S.C.
Sec. 945), whieh reserves righte—of-way for ditches and canala con-
etrusted by the authority cf the United States west of the 100th
Keridian,

M.
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A aimiler provision 1s also found in the Act of March 12,19, (33 Stat, 305, 48 U.S.C. Sec, 305), by which rights-of-way for
railroads were reserved to the United States in all patents for
jands thereafter taken up in the Territory of Alaska.

The proposed legiglation waa applicable to both publiite
domain and acquired lands of the United States, Moreover, it vould
authorize the head of the agency utilising such reserved right-of-way
to make payment for the full value of the cropa and improvements
thereon.

4e

4 bill, incorporating ail of the points mentioned, was eub—
mitted te Congress on January 14, 1947. It was approved by Conrress
in duly 24, 1947, and ia known as Fublic Law 229,

Tha language of Public Law 229 ia as follows:

"In all patents for lands hereafter taken up, enternd, or
lecated in the Territory of Alaska, and in all deeds by the Mhited 7
States hereafter conveying any lands to which it may have reacquired
titie in said Territory not included within the limite of any organ-
ised municlpality, there shall be expressed that there is reserved
from the Jands described in said patent or deed, a right-of-way
thereon for ronda, roedwaye, highways, tramways, trails, bridges, and
appurtenant structures constructed or to be construeted by or under
the authority of the United States or of any state created cut of the
Territory of Alaska, When a righteof-way reserved under the provisions
of this Act ia utilised by the U. & or under its authority, the head
of the agency in charge of such utilization is authorized to determine
and make payment for the value of the crops thercon if not harveated
by the owner, and for the value of any improvements, or for the cost’ of removing them to another site, 1f lesa than their yalue.*

The wording of Public Law 229 would seem to indicete that
4t is applicable only to lands since filed upon {meaning since July 24,
1947) and would have no application to lands previously filed upon
(previous to July 24, 1947) although patent had not yet been iasued.

Accordingly, on December 1, 1948, the Division of Territories
and Island Possessions, Washington, D. ©, was requested to obtain
olarification on this point either fram the Solicitor cr the Bureau of
Land Management.
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On January 27, 1949, Chief Counsel of Bureau of Land Manage}
ment, Washington, D. 0. replied as followa:

"While I shall not attempt te disouss every type of land
disposal made in Alaska, 4t is my opinion that requirements of Public
Law 229 do not epply & fier a valid settlenent or a valid filing
leading to patent has bean made, prior to the date of the Act, on
lands open to settlement or to auch filing. Thus the deciding factor
will not necessarily be the date of the filing, This Bureau, of course,will decide at the ting a patent is issued, in each case, whether or
not the reservation should be inserted,*

So much for the opinion of Chief Counsel, Bureau of Land
Nanagement, by his letter of January 27, 1949. Now let us read what
Regional Administrator, Bureau of Land Management, Anchorage, saya by
his letter of April 3, 1952:

“The Act of July 24, 1947, 61 Stat. » 48 U.5.C, Seo 3214
(meaning, of course, Publie Law 229} provided for the raservation of
right-of-way for reads in patents and deeds on landa, the righte-te
which were inaugurated after the effective date of the Act. This Act
did not, however, epecify the widths of the rights-of-way."

Rote that Mr. Puckett did not use the qualifying terns
‘valid filing” or "valid settlement", neither does he say, as did Chief
Counsel, that the deciding factor will not necessarily be the date of
filing, and that the Buresu will decide at the time & patentis issued,in each case, whether or not the reservation should be inserted.

Two things ghould be remembered at this point in the sequence
of events as they pertain to Alaska Road Commission rights-of-way
problems, the first that there ie an aren of disagreement between the
opinion of Chief Counsel of Bureau of Land Management, Washington, D. 0.
and Regional Administrator, Bureau of Lang Managenent, Anchorage, as to
just what Public Law 229 means, the second that Public Law 229 did not
specify the widths of rights-of-way to be reserved in the patents.

&.

Subsequent to the date of Publis Law 229 (July 24, 1947) and
for 25 months thersafter, considerable undefined confusion existed
until August 10, 1949, when Public Land Order 601 was issued. This
duportant but nevertheless controversial order provided firstly, for
the establishment of a reservation for highway purposes by the follav-
ing language:



"Subject to valid exteting rights and to existing surveys
and withdrawals for other than highway purposes, the public lands in
Alaska lying within 300 fest on each aide of the centerline of the
Alaska Highway, 150 feet on each side of the centerline of all other
through roads, 100 feat on each side of the centerline of all feader
roads and 50 feot on each side of the centerline of all local roads,
etttere hereby withdraw; from all forms of appropriation under the
public land lays, including tha mining and mineraleleasing lews, and

—

reserved for highway purpogeg.™

Fhrouch Roads - Alaska Highway, Richardsen Highway, Glenn Highway, —

Haines Highway, Tok Cutoff,

Feeder Reads ~ Steese Highway, Elitett Highway, McKinley Park Road,
Anchorage-Potter, Indian Road, Edgerton Cutoff, Tak-Eagle Road, Ruby-
Leng-Poorman Road, Rone-~Solomon Head, Kenai Lake=-Hamer Road, Fatrbanks=
Gollege Read, Anchorage=Laka Spenard Reed, Circle Hot Springs Read.

Tecal Poads ~ All roads not classified above aa through reads or
feeder roads, established or maintained under the jurisdiction of the
Secretary of the Interior,

Ve

The establishment of the reserystion for highway purposes
by 601 had the effect of opsrating as a complete segregation of the
land from all forms of appropriations under the public land laws,
Adncluding the mining and the mineral leasing laws.

Unless under the law or regulation such right or claim could
eabrace non-contiguous land, a right or claim to public land in the
Zerritory fronting on a withdrawal mada by Land Order 601 and in-
itiated on or after August 10, 1949, was restricted te land on ona
side of the withdrawn area, except that a homestead settlement or
entry could be made for land crossed by the strip withdrawn in con=

ct. with a local @ excel o trins

Every epplicant for public lands in Alagka, whose right for
claim did not antedate the withdrawal (August 10, 1949) was required
to state in hig application, or in a written statement furnished with
the application, whether or not the land applied for was crosssad by a |:

public read, If it was, such road hed to be identified hy name or
othsrulge,.

Public landa on either side of the ares reservedfor hich=
¥veys, both surveyed and uneurveyed, if availeble, could be included
in cleins extending up to but not including a part of the reserve.

4



Where the land had been surveyed under the rectangular system and
the surveys hed not been closed on the reperved area, applications
could be filed and entries allowed for portions of the legel gub=
divisions outside of the reserved area without creating additional
Surveys

Where the surveys had been closed on the reserved area, the
land had to be identified in torma of such surveys.

Every application made for public land abutting on the
reserved area, not described in the terma of an official plat of
survey closing on that area, wag aubject to adjustment, both as to
description and area, after such an official survey bad been made.

8.

Two orders followed 01, both issued and effective on the
|

|

-gama.day, October 16, 1951.
.

The first was Public Land Order No. 757 which amended Land
Order 601 so aga to aliminate provisions affecting feedar roads and
iocal roads.

The second was Secretarial Order 2665, the most important
of the two, which fixed the width of all public highways in Alaska
established or maintained under the jurisdiction of the Secretary
of the Interior and, in addition, prescribed a uniform procedure
for the esteblishnent of rights-of-way or easements over and across
the public lands for such highways (47 Stat. 446, 43 0.5.0. 3218).

Order 2665 fixed the width of public highwaya in Alaska
as follows:

For the Alaska Highway, 300 feet on each side of the
' eenterline,s

Yor the Richardson, Glenn, Haines, Seward-Anchorage,
Anchorage-Lake Spenard and Fairbanks-College Wighwaya 150 fest on
each side of the centerline.

For Feeder Roads: Abbert Road (Kodtak Island), Edgerton
Cutoff, Ellictt Highwey, Seward Peninsule Tram Road, Stesee Highway,
Starling Highway, Taylor Highway, Northway Junction te Airport Road,
Palmer to Matanuska to Wasilla Junction Road, Falmer to Finger Lake
to Wasilla Road, Glenn Highway Junction to Fishhook Junction to
Wasilla to Enik Road, Slana to Nebeana Road, Kenai Junction to Kenal
Road, University to Ester Road, Central to Circle Hot Springs to
Portage, Greek Koad, Manley Hot Springs to Eureka Read, Herth Fark



Boundary to Fantishna Road, Paxaonelickinley Park Road, Ctarling Landing=
Ophir Road, Iditarod-Flat Road, Dillingkam-Waod River Hoad, Ruby-=Long=
Poorman Road, Nome~Council Road shall each extend 100 feat on each side
of the centerline thereof,

For Local Roads: AlL publica reads not clasaified as through
roads cor feeder roads shall extend 50 feet on each side of the center=
line thereof.

Order 2665 established a right-of-way or easemant for high=
way purposes covering the lands embraced in the feeder roads and local
roads sequal in extent to the width of such roads as established by 2665
(200 feet for feeder roads and 100 feet for local readz),

Onder No. 2665 further provides that the reservation (supra)
covering the lends exbraced in the through roads and tha rights-of-way
er oasements covering the lands embraced in the feeder roads and the
local roads, will attach as to all new construction involving public
reads in Alaska when the survey stakes have been set on the ground and
notices ‘hava been posted at appropriate points along the route: of the
new construction, specifying the type and width of the roads.

And finally, Order 2665 provides that mapa of all public
roadg in Alaska heretofore or hereafter constructed showing the leca=
tion of the reads, together with appropriate plang and specifications
wild be filed by the Alaska Road Comnlssion in the proper Land Office
at the earlieat possible dates for the information of the Public.



The History of Land Order No, 601 of August 10, 1949, and how it
relates to Section 4 of Order No. 2665 of October 16, 1951.

1.

On September 7, 1949, Mr. Puckett wrote to Alaska Road
Commission in parts "The Bureau of Land Mavagement feels that the
changing economy of Alaska must be reflected by changes in the
Bureau's policies and procedures of managing, protecting, and dis=
posing of the Public Domain lands and their resources, As you know,
there has been a largs increase ia population in central Alaska with
the result that community areas are developing and much Jand along
the highway system is being entered for residential, agricultural
or business purposes.

"The Alaska Road Commission has embarked on a program of
highway construction, aa opposed to accesa road construction only.It is therefore felt that mutual policies should be established and
our individual goals explained, so as to avoid unnecessary technical
or procedural difficulties. The following points are brought speci=
fically to your attention:

* 'Richts-of-Wayss 8 rec P er
_
I

dated August 10, 194°, a th for the
of your road location meps in the Anchorase and Fairbanks District
Land Offices. ky specific comments will be the subject of a separateletter’ ,*

Ro

It should be stated at this point of sequence that Mr.
Puckett is undoubtedly basing his contention for road location ma
upon the Act of June 30, 1932, (47 Stat. 446, 48 U.S.C. Sec. 321a)
under which the Alaska Road Commission is authorized to construct

_ roads and highways over public landg in Alaska. This Act contese
plates that maps of definite locations of roada so constructed shall
be filed with the Bureau of Land Management.

Je

In commenting upon maps submitted by Alaska Road Commission
covering the Fairbanke-Ghena Hot Springs, Paxson-McKinley Park and
the Fortymile reads, Mr. Puckett says: "These maps are excellent for
general information, but they do not show the width of the lateral
linits of the right-of-wey with relation to the legal subdivisionsof the public lands where surveyed ***#** unless the lateral limits
ere shown, where the Jands sre surveyed, it cannot be definitely de-
termined for the purpose of posting, what subdivisions are affected",

7



Ae

Cm December 1, 1949, Headquarters office in a letter ts
the Director of Division of Territories and Island Possessions said
in parts "The immediate problem is our deficiency in accurate maps
of old roads which are required by the District Land Offices in con~pect

|

Locat entrymen and in issuance of patents, FFHteRby
the tine entrymen apply for patents in the future it is planned to
have available in the District and Land Offices accurate mapa of our
roadge

.

"We believe the best solution of thig problem would be 6
Public [and Order eFeeeEHTE Ls our contention that

this law was intended to ayoid the difficulty of determining for
each entry or patent the exact location of the road, *#***#It will be
noted that the act provides for a blanket reservation for rights-of=
way for roads constructed or to be gon ctad, *#*2taTt ia recommended

favorable consideration
be given to a revision of Public Land Order 601

Road Commission full latitude of operation under
Public Law 229"

So much for Alaska Road Commission confusion in 1949 concerns
ing the intent and purpose of Land Order 601. Now lets record the
confusion of Mr, Puckett in relation to tha same Land Order.

5e

Mr, Puckett in October 1950 stated *It hag not been possible
for tha Alaska Road Commission to survey all of their reads and tie
them in exactly with the extsting corners of the rectangular net of

stekt#eThore ig accumulating in the Land Offices, files of ap-
plicationa by veterans who have complied with the regulations and whonow
want to obtain patents.#*****5ut thess papers cannot be processed
because withdrawal strips run through the land. The veteran must
await asurvey, which must be forthcoming this field season and may
be forthoaming next field season,

"after the survey has been made on the ground it 1s necessary
for the field notes to be processed, the platato ba produced from the
drafting boards, the completed plat to be sent to Washington, the
plat to bea approved in the Washington offica, and then returned to
the proper Land Office for official filing. It 1s optimistia to
assume that the plat will be finally filed in the proper Land Office
within one year of survey on the ground, During all this time the
veteran has been unable to publish his final proof becaugehis Jend

¢e
tely describe e@_ notice o cation, *#ttiee

"We do not know how many roads are located within the rece=
tangular surveys at present, nor do we know how many roads are to be
built by the Alaska Road Commiasion in the future*,
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Warne $
4a a result of a meeting held in Assistant Secretary Varng'soffice with associate Director Bureau of Land Management and Commissioner

of Roads for Alaska on December 14, 1949, the following procedure wag
adopteds

a, The areas reserved for roads will continue to be administered Ba
withdrawn areas in accordance with the

provisions
of Public Land

Order 601, dated August 10, 1949.

be The Bureau of Land Management will determine the centerlines of
the constructed roadg in those areas which have been previously surveyed
under the rectangular system of surveys and where title is still in
the Government, in order that supplemental plata may be prepared to
show areas and designations for the publie lands bordering on the rights-
of=way.
¢,. The Bureau of Land Management in executing-new cadastral surveys
will, where necessary, determine the centerlines of the constructed
roads as the proper basis for platting them through the sections.
The plate representing the cadastral aurveys will give the areas and i

designations of the lands abutting on the withdrawn area.

@. The Alaska Road Commission will reimburse the Bureau of Land Manage=
ment for the cost of the field work in those cases where it 1s necessary
to determine the centerlines of the constructed highways as the basis
Lor computing the areas of the public lands adjacent to the reserved
areas for highway purposes.

e@, The Alasks Road Comission will preceed as as possible to
prepare maps of definite locations for all constructed roads in Alaska
and file copies of these maps with the Regional Administrator, Bureau
ef Land Management, at Anchorage.



Qn Hay 10, 1950, Chief Engineer of Alaska Road Commission
in letter to Regianal Chief, Bureau of Land Management, Juneau,
reduced the Washington agreement to the field level and stated aa
follows:

"Referance is made to our recent conversation concerning
the survey work and map preparation in connection with the definite
location of constructed reads in Alaska for use by the Bureau of Land
Management in administering adjacent to highways.

"By letter of December 14, Mr. Rosece BE, Bell, Associate
Director of the Bureau of Land Management end Colonel John Rs Noyes
Commissioner of Roads for Alaska, agreed to a procedure for accemplish=
ing this work in which the Bureau of Lang Hanegement would determing
centerline of constructed read where necessary in executing cadastral
surveys on a reimbursable basis with the Alaska Noad Commission paying
for that portion of the work involved in the highway resurveys, It
waa. also agreed that the Aleska Road Commission would proceed as
rapidly as possible to prepare maps of definitive locations for ail
constructed roads in Alaska and file copies of these mapa with the
Bureau of Land Management.

. “fg we discussed, this latter procedure would not be of
sufficient value to the Bureau of Land Kenagement in the cases vhers
the roads were through lends. already sectionalized by rectangular
surveys since our methods of survey would not be of sufficient ace
curacy for land description purposes, Such work would, in effect, be
a duplication of surveys that would have to be handled by the Burean
ef Land HKanagement and, therefore, we propose that the work be under
taken entirely by your office with the costs reirbursed by the Aleska
Road Commission, Wa will continue to prepare and file copies of
location maps for new roads being surveyed through uneectionalised
public domain,

"Since the Alaska Read Commission had previously agreed
in conference with Mr, Puckett, Regional Administrator, Bureau of
Land Management, that wa would place one party in the field this
season for the specific purpose of obtaining centerline descriptions
af existing roads through previously surveyed lands, it ia still the
desire of the fleska Road Comission to finance the accomplishment
of a similar amount of work by your organization. If this procedure
meets with your approval, it 1s roquested that you so advise and
alse submit an estimate of the costs that would be chargeable to the
Alaska Road Commission."



SUMMARY

ie

It would appear that the Alaska Road Commission possesses
no legal right to any right-of-way in any patent issued in Alaska
previous to July 2h, 197.

26

It would appear that the Alaska Road Commission possesses
no legal right to any right-of-way in any patent issued after July 2h,
197 providing the entry was a valid entry and the filing was a valid
filing and such entry and filing was made previous to July 24, 197.

Be

It would likewise appear that Alaska Road Commission does
possess a legal right to right-of-way in any patent issued
Jaly 2h, 1947 if the entry was not a valid entry and the filing was
not a valid filing and such entry and filing was made previous to
July 2h, 1947.

he

Alaska Road Commission is undoubtedly legally entitled to
a right-of-way in all patents issued after July 2), 1947 where entry
and filing were made after July 2h, 19)7.

Se

The width of right-of-way to which the Alaska Road Commission
is entitled in patents issued between the period July 2h, 1947 and
August 10, 1919, is a width no greater than necessary to permit the
construction and maintenance of a roadway to the prevailing standard
in the area concerned.

6.

The width of right-of-way to which the Alaska Road Commission
is entitled in patents issued after August 10, 1949, is a width deter~
mined by the classification of the class of road crossing the land
area in question,

7.

There is no law, except perhaps Territorial law, which
established legal road and highway widths previous to August 10, 199,



SUMMARY (Contimed)

Chap. 19, Session Laws of Alaska, 1923, Section 1721, reserved a
strip between sections rods wide for public highways with the
section line being the center of such highway. However, the 1923
law is listed as invalid in the new Alaska Code and the Attorney
General considers this act invalid. No action was ever brought
to test the validity of the law,

8.

The origin of the adoption of 60 or 66 feet for the
standard width of roads and highways in Alaska prior to August 10,
19h9 is obscure. No law sustains either width,

9»

And finally, the acquiring of road rights-of-way and their
respective widths previous to July 2h, 1947 was by agreement, purchase
or condemnation.


