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1" hg attached brief was prepared as a result of a study of

" a11 applicable land Lavs, Iand Orders and Secretarisl Orders as they

pertain to righte~cl-imy under the Jurisdiction of the Deparmﬂnt
of the Interior, the Alaska Read Commission, : oL

The resultant analysis, reduced to loglcal aeguenﬁe, ’sm
serve. as a reference gulde to the essence of the varicus lavs end
Ordérs,: and in some mezsurs will také the confusion out of the 5533

T ddta.es. reflected by numercus files of pre=dated eomspon&ence.

TR It co‘}chaims, which are nomalltr not a pa.rt oF P’*"’P"aa
ni‘ a seqhential brief, are permitted, it can be said that too great

an area of confuslon still exists regarding Public Law 229, Land

- .. Qrdey €01 ard Secretarial Order 2065, 4&nd this belng so, and be=

cause cur future activitles in terms of cadasiral Inguiry are to -
be closely identified with these laws and orders, it would seem fo
be the logieal course of actdon to perhaps nake a test of Fublig lewy
Land:Order. o uacrataxd.al Grder; to deternmine Just what can or cannot

b@ done, . —.7__ ..

4 ruling or decleion by the snlicitﬁr of the ﬁepartment
wi].]. not be sufficient to, for example, decide on a cowrse of en=

uroaehmant action rnllouing predeterzined cadastral inquiry

It wnu]ﬂ peen tharafom that a panel discusesion of Public
Laws, Land Orders and Secretarial Ordera, could logically be a
function of submcozmlitess of the Alaska Field Coomitiée, vhich come
mittees would study all pertineant laws ard orders as Bave direct
effect upon the activities of any of the participating Depariment of
‘Interiar Bureaus or Agencles, N



Facta concerning Alasks lands in Public Domain and lands covered by
Patent as they both pertain to rights-of-way undse the jurisdiction
of tho Alasks Road Cormission.

1.

The greater part of the land area on which the opsrationa of
the Aleska Road Commlsslon are conducted is publie domain land outside
of natural forests and the loestion of rights-of-way on such land
pregents ne seriocus problem,

However, for the proper location of roeds and in the intereat
of public service, it 13 necessary in pome dnstances to ereoss lands to
which title ham passed frog the United Sitates.

‘These inglances are becoming more numerous as the population
of the Territory increases, and cbtaining ripghts—cf-wzy over such
lands will, in a nuumber of cases, present diffieuities requiring court
sctlon and the expendiiure of Fedsral funds.

2e

Just pricr to Jamuzy 9, 1946, a draft of a proposed bili to
amesd the act entitled %An Aot Providing for the Transfer of the Dulies
Authorized end Authority Conferred by Law Upon the Board of Road Come
missioners in the Territory of ilaska to the Uepartment of the Intericr
and for Cther Purposesy epproved June 30, 1932% was presented to the
fpeaker of the Houss of Representatives; Weshington, D. C.

The purpose of the draft was ta provide for the reservation
by the (nited States ln patents or deeds to land in Alaske, of rightg-

- of-way for tralle, roads, highways, tramvaye, bridges and appurtenant

struciuren consiructed or to be econstructed by the auihority of the
United Stalss or of any future siate created in Alsgks,

Tha proponeat of the draft, the Secrstary of the Interior,
stated thal such leglslation was dosirable to focilitate the work of
the Alagka Rosd Commipalon,

3.
The legislation proposed by that draft wes simliar to ihe
provisions of the ict of Auguat 30, 1890 (26 Stat, 391, 43 L5.C.
Sec. 945), which reserves rights-of-vay for ditches and canals cone

etructed by the authority of the Uniled Statea west of the 100th
kepridian,
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A gimilsr provizion 1s also found in the Act of March 12,
191 (38 stat, 305, 43 U.S5.C. Sec, 305), by which righte~of-wszy for
railroads vere reserved to the United States in all patenta for
landa thersafter taken wp in tho Terriiory of Alsscka.

The prepoeed legislaticn was applicable to both publie
domzin and acquired lands of the United Statea, Hereover, it would
anthorize the head of the agency utilizing such reserved righteof-way
to make payment for the full value of the cropa and Improvexzents
thereon,

b

4 bill, incorporating all of the points mentioned, was eube
‘mitted to Gongress on Jemuary 14, 19,7, It was approved by Congress
in July 24, 1947, and iz known as Public law 229,

Ths langusge of Public law 229 ia as follovss

¥ all patents for lands heresfier iaken up, entered, or
lccated in the Territory of Alaske, and in all deods by the United o
States hereafter conveylng any lands to which 1t may have reacquired
titls in said Territory not included within the limits of any orgen~
ized munlelipalily, there shall be sxpressed that thers la reserved
from the lands degeribed in szid patent or deed, a righi-of~way
thaereon for roads, roedways, nighways, tramways, trails, bridges, and
eppurtenant structures consiructed or 1o bs constructed by op under
the suthority of the United States or of any state created out of tha
Territory of Alaska. When a right-of-way reserved under the provisions
of this Act ip utilized by the U, 8. or under its authority, the head
of the agency in chargs of such uiilization ia authorized to determine
and mzke payment for the valus of the crops thereconm if not harveated
by the owner, &nd for the value of any Improvements, or for the cost
© of roemoving them to another site, 1f lesa than thelr value.®

The vording of Public law 229 would seem to indicate that
4t is spplicabla only to lands since filed upoa (meaning siace July 24,
1947) and would have no application to lands previcualy filed upon
{previous to July 24, 1947) although patent had not yeoi been ilssued.

Accordingly, on December 1, 1948, the Division of Territcries
and Island Poazesalons, Washingion, D, ©. was requeated to cbtain
elarification on this point either from the Soclieitor cr the Bursau of
Land Managemsnt.,
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On Janmuary 27, 1949, Chief Counsel of Burcau of Land Managee
ment, Washingtaon, D. G, replied as follows:

fyhile I shall not atlampt to discuss every typs of land
disposal mede in ilaska, it 1s my opinion that requirements of Publie
Law 229 do not epply/ ther a valld gettlement or & valid filing
leading to patent has been made, prior to the date of the ict, on
Jands open to setilement or to such filing, Thus the deciding factor
will not necessarily be the date of the fillng, This Bureau, of course,
will declds at the tine & pateat is lsgued, in each cace, whether op
not the reservation ghould be inserted,®

So much for the opinicn of Chief Counsel, Bureau of Lsnd
Management, by his lsiler of Junuary 27, 1949, Now lai us read what
Reglonal Adminisirater, Bureau of Land ¥anagement, Anclioraps, saya by
his letter of April 3, 19523

“The Aet of July 24, 1947, 61 Stat, s 48 U,5.C, Sec 321d
(meaning, of course, Public lLaw 229)’ provided for the reservation of
right-cf-way for roads in patents and deeds on lands, the rightas=to
which were inaugurated after the effective dats of the Act, This Act
did not, howsver cify the widths of the riehisg~of-way,*

Hote that Mr. Pucketit did not use the qualifying terms
fvalid £1ling® or "valld settlement”, neither dooa he say, as did Chlef
Counsel, that the deciding factor will nol necessarily be the dzto of
£11ing, and thai the Burezu will decide at the tlme a patent is 1ssued,
in each caze, whether or not the reservation should be inserted.

Two things zhould be remembered at this point in {he ssguence
of svents os they pertain to Alaska Rosd Commiasion rightg~of-way
problems, the first that there ls an area of disagreement betwesn the
opinion of Chief Counsel of Bureau of Land Management, Weshinglon, D. C.
and Reglonal Administrator, Burean of Land Management, Anchorage, as to
Just what Public Law 229 meansm, the second that Publie Law 229 d4id not
gpecify the widths of rights-of-vway to be reserved in the patents.

6.

Subsequent to the date of Public lew 220 (Ju!y 24, 1947) and
for 25 montks thersafter, consf{dsrable undefined confusion existed
until August 10, 1949, when Public land Order €01 was issued. Thia
important but nevertheless controveralel order provided firstly, for

the_esteblishment of a regervation for highwsy purposes by the follow-
ing language:




Roubject to valld existing rights and to exisiing surveys
and withdrawals for other than highway purposes, the public lands in
Alaska lying within 300 fest on each.elde of the canterline of the
Alagka Righwzy, 150 feet on esach sids of the centerline of a1l other
through roads, 100 feet on each gids of the centerliine of all fesder
roads and 50 feol on each gide of the centsrline of all local roade,
&kitdgrs hereby withdrawn from all forms of appropriation under the
publie land laws, including the nining and mineral-leasing lswas, and
reseryed for highway purpogeg.” :

Throuch Roadg - Alaska Highway, Richardsen Highway, Glenn Highway,
Halnea Highusy, Tck Cutoff,

Feeder Reoada - Stesse Highway, Elliett Highwsy, MoKinley Park Road,
Anchorege-Potter, Indiesn Road, Edgerton Cutoff, Tok~Fagle Road, Ruby-
Long=-Poorman Road, Home-Solomon Feoad, XKenai Lake-he::er Road, Falrbankse
College Road, Anchorgge-lnka Spenard Read, Circle Hot Springs Road,

~ A1l roads not claspified zbove as through roads or
feeder roads, establizhed or msintsined under the Jurisdiction of the
Secretary of the Interior,

Te

The establishment of the reseryation for highway purposes
by €01 had ths effect of opsrating as a ccmplete pegregatlon of the
‘land from all forms of eppropriations under the publie land laws,
ineluding the mining and the mineral lsasing lsua.

Unless under the law or yegulation such right or claim could
azbrace non-contiguous land, a right or claim to public land in the
Territory froating on a withdrawal wede by Land Opder 601 and ip-
itiated cn or afisr August 10, 1949, vas restricted t¢ land on one
slds of the withdrawn area, except thal a homsstead settlement or
eniry could be made for land erossed by the airip withdrawp in con=

ct with a loeal d_exel ) trin,.

Every epplicant for public lands in Alaska, vhose right for
claim did not antedate the withdrawal (Auguat 10, 1949) was required
to siate in hlg application, or in a writien statement furniched with
the application, whether or not the land appiled for was crossed by a
publio road, If it was, such road had to be idectified by name or
otherulee,

Puhlic landa on either sids of the area regerved for hirhe

¥eyg, both surveyed and unsurveyed, if availeble, could be included
in clairs extending up 'Lo but pot including a& part of the reserve.
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Where the land had beon purveyed under the rectangular system and

the aurveys had not been closed oz the reserved area, applications
could be filed and entries allowed for portions of the legal sub-

divisions outside of the reserved area withoub creating additional
SUIrVey s,

Where the surveys had besn closed on the reserved area, the
lond had to be identificd in torma of such surveys.

Every spplication mads for publie land sbutting on the
reserved area, not described in the terms of an official plat of
survey closing on that ares, was subject %0 adjustment, both as to
description and area, after such an offlicial survey had been made.

8,

Two orders followed €01, both issued and effective on the
- gama dey, Ootober 16, 1951,

_ The first was Public land Crdep Fo. 757 which amended Land
Order &01 so a3 to elinminate provisions affecting feedar roads and
local roads.

Ths second was Secretarial Order 2663, the most irportant
of the two, which fixed the width of all publie highways in Alaska
established or maintained under the Juriedictlion of the Seerstary
of the Intericr and, in additlon, prescribed a uniform procedurs
for the esteblighment of righte~of-way or easemenia over and mecross
the public lands for mch highways (47 Stat. 446, 48 U.5.C. 321a).

Order 2665 fixed the width of public highways in Alaska
as follouss

For the Alaska Highway, 300 fesi on each side of tha
" genterlins,

For the Richardson, Glenn, Haines, Seward-Anchorags,
Anchorsge-Leke Spenard and Fairbanks-College Highuays 150 feet on
each gide of the centerline.

For Foeder Roadss Abbert Road (Kodtak Island), Edgerton
Cutoff, Elliotl Highwey, Seward Peninpula Tram Road, Stessge Highwmy,
Starling Highwey, Taylor ilipghway, Northway Junctlon te Afrport Roead,
Palmer to Matanuska to Waeilla Junction Road, Palwer to Floger lLake
to Wasilla Road, Glenn Highwey Junction %o Fishhook Junction te
kasilla to Enik Road, Slana to Habeana Road, Kenal Junctlon to Kenai
Road, University to Ester Road, Centrel to Circle Hot Springs to
Portage, Creek Koad, Manley Hot Springs to Ewreka Road, Forth Fark



Boundary to Fantishna Road, PaxgoneticKinley Park Noad, Cterling Landinge
Ophir Aosd, Iditarod-Flat Road, Dillingham-Waod River Hoad, Ruby-Long-
Poornman Road, Home~Oouncil Road shall each extend 100 feat on each aide
of the ¢eaterline thereof,

For lLocal Roads: i1l publie roada not clasaified as through
roads or feedor roads sihall extend 50 feot on each gids of tho csuterw
lina theraof,

Order 2665 established a right-of-way or easement for highe
¥ay purposes covering the landa embraced in the feeder roads and local
roads equal In extent to the width of such roads as eastablighed Ly 20665
{200 fest for feeder roads and 100 feet for local roade),

Ordar No., 2665 further provides that the reservation (supra)
covering the lsnds erbraced in the through roads and the rights—cf-way
or easementa covering the lands euhraced ia the feeder roads and the
lccal roads, will attach s3 to all nsw constructilon involving publie
reads in Alasks when the survey stakes have bLeen set on the ground and
notices ‘hava been posted st appropriate poinis along the route- of the
new construction, specifying the type and wldih of the roads.

And Tinally, Order 26565 provides that maps of gll publie
roadg in Aleska herstofors or heveafiesr ecngtructed showing the loca~
tion of ths rcads, together with appropriate plans and specifications
will be filed by the Alagka Road Coxalssion in the proper land Office
at the earliest poszible dates for the information of the Fublic.



The History of Land Order No, 601 of August 10, 1949, and haw it
relates to Section 4 of Order Eo. 20665 of October 16, 1551,

1.

On September 7, 1949, Mr. Pucketi wrote to Alagka Road
Commission in part: "The Bursau of Land Mausgement fesls that the
changing economy of Alagka must be reflected by changes in the
Bureau'!s policies and procedurss of managing, protecting, and dige
poaing of the Public Domain lands and their resources, 4s you know,
theres has been a largs increase in population in central Alssks with
the result that community areas are develuping snd much Japd alonz
the hichway system is belng entered for residentlal, agricultural
or business purposes.

9The Alacksa Read Comnission has embarked en a program of
highway construciion, &3 opposed to access road construction oniy,
It 1s therefore felt that mutual policies should be establighed and
our individual geals explained, s¢ as to avold unnecessary technical
or procedural difficuliies. The following poiants are brought gpeci-
fically to your atientlons

B Rightg-of-Haysas 8 _recent Publie d Order No
dated Aupguat 10, 1948, sned the nsed for the
of your road locsiicn meps in the Anchorage and Feirbanks District
Land Oificese [y specific commenis will bs the subject of a separaie
letter? .7

2.

I% should be siated at this point of sequence thati Mr,
Puckett 1s undoubtedly basing his contention for rosd locaiion maps
upon the Act of June 30, 1932, (47 Stat, 446, 48 U.5.C. Sec. 321a
under which the Alaska Road Gommiassion is authorized to comstruct
_ roadg and highways over puhlic landa in Alaska. This Act conteue
platea that maps of definite locations of roads sc consiructed shall
be filed with the Bureau of land Management,

2.

In cormenting upon maps submitted by Alaska Road Commission
covering the Fairbanks-Chena Hoti Springs, Paxson-lcKinley Park and
the Fortymiles roads, Mr. Puckeii says: "Theese maps are excellent for
general) information, but they do not show the widih of the lateral
limits of the right-of-wey with relation to the legal subdivisions
of the public lands where surveyed ¥#**#% unless the lateral limits
are shown, where the lands are surveyed, it cannot be definitely de-
termined for the purpose of posting, what subdivisions are affected",

7
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Cn December 1, 1949, Headquarters ofiice in a latter to
the Director of Division of Territoriss and Island Possessions said
in parts "The lmmediaste problem 1s our deficlency in accurate maps
of old roads which are reguired by the Diatrict Land Offices in cone

nect y loeat entrymen and in issvanca of patents,®##%*ipy
the time entrymen apply for patents in the future it is planned to
have availsble in the District and Land Offices accurate mapa of our
roads. ’ '

"o belleve the best solution of thig problem would be a

revision of Publie land Order €01 ®*###¥#Jt is our contention that
thig law was intended to avold the difficulty of detexrmining for

each entry or patent the exact location of the road,*#¥x*#I{ will be
noted that the act provides for a blanket reservation for rightge=of=
way for roads eonstructed or to be gon cted,*#W2u%TY, 1a recommended
favorabla eonsideration be given to a revision of Publie Land Order €01
: Road Commission full latitude of operation under

So much for Alasks Rosd Commission confusion in 1949 concern=-
ing the intent and purpcse of land Order €01, Now lets record the
confusion of Mr, Pucketi in relation to the game Land Ordar.

S5e

Fr, Pucketi in October 1950 stated *It has not been possible
for the Alasksa Road Commission to survey all of their roads and tle
them in exactly with the exlsting corners of the rectangular net of
purvey,##t#iThere 1 accunulating in the land Offices, filles of ap-
plicationg by veterans who have compllied with the regulailons and whonovw
want to cbialn patents.##*#%¥Put thess papers cannot bs processed -
because withdrawal strips run through the land, The velsran must
awslt & survey, which must be forthcoming this field season and may
be forthooming next field season,

¥ifter the survey has been made on the ground 1%t 1s necessary

for the field notea o be processed, the plats to ba produced from the
drafting boards, the completed plat to be sent to Washington, the
plat to be approved in the Washington office, and then returned to
the proper Land Office for official filing, It 1s cpiimistic to
agsume that the plat will be finally filed in the proper Land Office
vithin one year of survey on the ground, During all this {time the
veteran has been unable to publish his final prcof beeaupe his land

@ tely deseribe e notice o cation,*iswisE

"¥Ws do not know how many roads are located within the rec-
tangular surveys at present, nor de we know how many roads are to be
built by the Alasks Road Commigsion in the future®.




6. - :
Warn 5
As a result of a mesting held in Assistant Secretary Warng's
office with associats Director Buresu of Land Msnegement and Sommissioner
af. Roadg for Alaska on December 14, 1949, the following procedure was
adopteds

a, The areas reserved for roads will continue to be edministered ag
withdrawn areas in accordancs with the provisions of Miblle Land
Order €01, dated August 10, 1949,

be The Bureau of Land Management will determine the centerlines of

the constructed roads in those arsas which have heen previously surveyed
under the rectangular system of surveys and where title is still in

the Government, in order that supplemental platis may be prepared to

ghow areas and designations for the publie lands bordering on the rights=-
of=way,

¢e The Bureau of Land Mamagement in executing new cadastral surveys
will, whereo necessary, determine the centerlines of the constructed
roads as the proper basis for platiing them through the sectiions,
The plats representing the cadastrel surveys will give the arsas and
designations of the lands sbutiing on the withdrawn area,

ds The Alsska Road Commission will reimburse the Bureau of land Hanage=
pent for the cost of the £iecld work In those casss where it 1s necessary
te determine the centerlines of the constructed highways as the basis
for computing the aress of the publiec lands adjacent to the resexved

ercas for highway purposes.

e, The Alaska Road Commigsion will proceed as_rapidly as porsible to
prepare pmaps of definite locations for all construeted roads in Alaska

and fils coples of these maps with the Reglonal Administrator, Bureau
of Land Management, at Anchoraga.



On ¥ay 10, 1950, Chief Engineer of Alaska Road Commission
in letter to Reglomal Chief, Bureau of Land Management, Juneau,
reduced the Washington agrsemant to the field level and stated aa
follous:

"Reference ia made 4o our receni conversation concerning
the survey work and map preparatlon in comnectloa with the definite
location of constructed roads in Alsske for use by the Burean of lLand
Managezment in sdmindstering adjacent to highways.

"By letter of December 14, Mr, Roscce E, Bell, Assoclate
Director of the Bureau of Land Management snd Colonel John R. Hoyes

Conrissioner of Roads for Alasks, agreed to e procedurs for accomplishe

ing this work im which the Bureau of Land Mansgement would determine
centerline of constructed road where necesgary in executing cadastral
surveys on a reimbursable basis with the Alagka Road Cammission paying
for that portion of the work involved in the highway fresurveyss It
waa. alse ggreed that the Aleska Road Commission would procesd as
rapldly a8 possible to prepare maps of definitive lecations for all
constructed roads in Alaska and f1le copies of these mapa with the
Bureau of Land Management,

. ®ig we discusged, this latter procedure would not be of
gufficient valus to the Bureau of land Menagement in the cases viers
the roads were through lands already sectionalized by rectangular
survays since our methods of gurvey would not be of sufficient ace
curacy for land descripilon purposess, Such work would, in effect, be
a duplication of surveys that would have to be handled by the Bureau
of Land Fanagement and, therefore, we propose that ihe work be underw
taken entirely by your office with the ccsts relrbursed by the Alaska
Foad Commisslons Ha will continue to propare and file copies of
location maps for new roads being surveyed through unseciionalized
public domain,

®Since the Alasks Read Commispion had previously agreed
in conference with Mr, Puckett, Reglonal Adminigtrator, Buresu of
Land Management, that we would place one party in the fleld this
seagson for the specific purposa of obtaining centerline descriptions
of existing roads through previously surveyed lands, it is still the
degire of the Aleska Road Comispion to finance the accormplishment
of & similar amount of work by your organization. If this procedurs
zneets with your approval, it 1s requested that you so adviee and
also submit an estimate of the costs that would be chargeahle to the
Aleska Roed Commzission,®



STBLARY

1.

It would appear that the Alaska Road Commission possesses
no legal right to any right=of-way in any patent issued in Alaska
previous to July 24, 1947.

2,

It would appear that the Alaska Road Commission possesses
no legal right to any right-of-way in any patent issuved after July 2k,
1547 providing the eniry was a valid entry and the filing was & valid
filing and such entry and filing was made previous to July 2L, 1947.

3.

It would likewise appear that Alaska Road Commission does
possess a legal right to right-of-way in any patent issued after
July 2L, 1947 if the entry was not a valid entry and the filing was
not a valid filing and such entTy and filing was made previcus to
July 2k, 1947,

L.

Alaska Road Commission is undoubtedly legally entitled to
a right-of-way in all patents issued after July 2L, 1947 where entry
and filing were made after July 24, 1947.

5.

The width of right-of-way to which the Alaska Hoad Commission
is entitled in patents issued between the period July 24, 1947 and
August 10, 1949, is a width no greater than necessary to permit the
construction and maintenance of a roadway to the prevailing standard
in the area concerned.

6.

The width of right-of-way to which the Alaska Road Commission
is entitled in patents issued after August 10, 1949, is a widih deter-
mined by the classification of the class of road croseing the land
area in question,

Te

There 1s no law, except perhaps Territorial law, which
established legal road and highway widths previous to August 10, 1949,




SUIAIARY (Contimied)

Chap. 19, Session Laws of Alaska, 1923, Section 1721, reserved a
strip between sections L rods wide for public highways with the
section line being the center of such highway. However, the 1923
law is listed as invalid in the new Alaska Code and the Attorney
General considers this act invalid. No action was ever brought
to test the validity of the law,

8'.
The origin of the adoption of 60 or 66 feet for the

standard width of roads and highways in Alaska prior to August 10,
1949 is obscure. No law sustains either width,

g.

And finally, the acquiring of road rights-of-way and their
respective widths previous to July 2k, 1947 was by agreement, purchase
or condemnation,




