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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON 25, D. C.

Nemorendun
Tor  Pirector, Buresu of land Mansgement
Prom: Agsoniate .‘?wliaiw:m Division of Publm Lands

Subject: Authority to gfent ensements over public lands ho - /\/
Territory of ‘Alasks under ect of November $, 1921, as - f
amended (23 W8.0., sec. 17) 41

Your memoyandun of Jenuary & coneerns /ﬁm effact on Sece
tion 17 of the 1921 Ack, gupre, of the Ugdevel 'Hishvey Act of 1956
{70 stat. 37h) with mmgmf %o the mn% m? mmmy easements over
public lands bo the Tervitory of Alaska.

Sectlon 1T of the 1921 Act has been uvited as suthority for
appropriations of public lands in Alssle by the Buresun of Public
Roads, United States v. Schaub, 103 F.S. 873, aff, 207 F. (24) 325
(1952); Tetter aated October Th, 1930 of the Geharal Land Office,
approved by the Department on October 15, 1930, file 1385230 "F".

As a matter of policy, in any case, the Deprriment mmzm.y would,
not objeet to the uge of public lands by Fedeyal agencies, even
without the aubbority of the 1921 Act. Thin wes held to be the
 peneral policy even ms to appyopriatlions of maberisls for road cone
struction purposes by State or County officers. See opinion of
September 21, 1933 (55 1.D, 204, 297). The withdrawsl suthority
has been exercimed to provide for uge of public lands by Federal
agmmﬁ unday 43 CFR, Part £295. See for example withdrewals for
the Burean af Publiec Roads wamm, Yy Publie Lend Orders 11360
of Janusry b, 1957 (92 m, 400) and 1516 of September 27, 1957
{22 F.2. 78633 The Department alsc has recognized ammrm@m
of publie lands by Tedernl sgenciss without formal withdr =
Instructions of Janvary 13, 1916 (bk L.D. 513). The Departwent now
has specific statutory authorlity for the appropriation of meterisls
on public lands in Alasks by governmental bodies under the 4ot of
July 33.’&%9&?, a8 amended (43 U.8.0., ses. 1185).

So fur as we bhave been sble to ascertain, however, it has
never been detexmined that the 1921 Act suthorives transfers of
rights-of-way %o o territorial agency. As you point ous in your
memorendum, the regulations (43 CFR amw) have construed the 1921
Act ms not .mmmumg transfers of essvments o territories under
that set. fThe Department, in effect, adopted a specifie exception
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%o the general yule of the reguwlations (U3 OFR 244.13) which pro-
vides that the gemeral pight-of-way laws sre appliceble to Alssks.
Bee Cirveulur 1825 of June 24, 1952, Ve would vonsider the adminis-
trative interpretatbion of the 1921 Act, contained in Section 2hh.5h
of the Depsrtment's Repulations, to be deecisive, unless, of course,
there 1s clear evidence in the 1956 Act of & Congressional indent to
ohange the 1921 Act in & wanney inconsistent with this Department's
<. past interpretablon of the 1921 Act. '(See Crawford "Statutory Cone

The 1956 Act contains no express langusge whick purporis
to amend the 192L Act mo 8¢ %o extend the provision for transfers
under the latter met to the Pervitory. The 1956 Act does not extend
to Alaske all the provisions of the Federal-aid highway lews. Thus
Secbions 108 end 109 of the 1956 Act, dealing with the interstote
highway system, would sppear to be inepplicable to Alasks, Seetion
107 of the 1956 Act provides that bhe '

"% # Slerritory of Alasks shell be entitled to
shave in funds herein or hereafier anthorized for ex
penditure for projects on the Federnlesid primeyy snd
secondary highway systems, snd extensions thereof withe
3o urben aveas, under the Federal-Ald Road Act approved
July 11, 1936 (39 Stat. 355), and acte amendatory
thereof or supplementery thereto, upon the same terms
and conditions ag the seversl States and Hawell end
Faerto Rico® * %"  (uUnderlining supplied)

It may be argued that the "terms and conditions” involved
in gharing "funds” may be concerned with public land grants under
Bection 17 of the 1921 Aet, supra, s well es mabbers beaving more
directly on the fund provisions of the Pederal aid highway laws,
Grants of rights-of-yay ¢ertainly may combribute substentially to
the highwey aid progrom. The tramsfer by Congress of the Alasks road
consbruction and meintemsnce funetions of this Department to the
Department of Commerce under the 1956 Act did provide sn organizs-
tional basis for extending to Alasks the benefits enjoyed by the
Btates. It wmay be thet 1f Congress had considered the matter speei-
fically, the 1956 Act would have indicated clesrly en intent to
-extend to Alaska 8ll the provisions of the Federal aid highway lawe,
ineluding the right-of-wny transfer provisions of Seetion 17.

. Mo fipd such an intent in the 1956 Act, however, seems A
greatly to strain the langusge of thab act, Congress wes concerned
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384 Magks the fund provisions of the Federal Aid Highwy
Act rather m whith the aubhority to trapeler chsements in public lang
4o the Territory under Section 17, This seems clear from the absence of
sny mention of Seetlon 17 in the 1956 Act sud Decause of & it
reference o Hewsil sod Puerto Rico to whiehk the land transter provisiong
M’ mmm L7 d0 not sppear to apply. BSee Folliey snd Procedure Memo
randum 21-4.3, Merch 27, 1957, Subject: Right-Of-Yay Procedures (Public
m and Neservations), U.8. Department of Commerce, Bureau of Public

Tha leglsisbive history doss nob indicute that Section 107
of the 1956 Act was intendsd to bave sny effect on Section 17 of the
i92L Aet. Section 107 wms lntroduced into the leglelation on May 7,
1956, as & propoped mwendment to HK.B. 10660, Bhtn Congress, offered
By Benator Neuberger of Uregon. The following lsngunge, used by him,
indicates his ressons Yor proposing the smendment:

"hy The Territory of Alasks ls still ex
cluded fxom this Federslesid bighwey legisiation,
in spite of the feot that this m mr sesreat lan
o the Sovieb Unlon, snd an expanded Fedoral higm
wey progysn is cited by the administration as being
erueisl to national defense. Why should Havelf and
Pocrbo Rico be included snd Alashs sliminated? Sueh
diserimination mekes peither rhyme nor reason.

Furtheymore, resldents of Alasha will pay the
Toad mﬁ vehiole baxes included io title 1T ﬂﬁ'
BB, 10660, without sharing in the bensfite mede
availeble by title I, This is tbe epitome of
taxation nob ondy without representation, bub also
without reclprocity. I plan o sponsor an apends
ment to bring Alasks within the prowisions of the
Pederal-Ald Highway Act, bub with some modification
a8 to Tormuls, 8¢ that Alasks's vast ares will mot
wake Mspmmmma the benedits thus conferved.”

. Rep. No. 19565, May 10, 1956, page 22, His stabtewent does mob
ndieate conceorn with the pon-finenclal benefits in any highwy lay
other than the Federal Add Highway bill then under considermtion.

Mm if Congress would have desived to exbend the pighteof
woy transfor provisions of Section 17 to Aleslus, thers is no aBsupance
thnt the new stalutory provision would bave taken the same fom ss that now
applicable to the Stabes. The provieions in the 1956 Act which extended
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fund benefits to Alasike sctusily differ in some significant rvespeebs
from those spplicsble to the Stebes. ‘

There is now ymma in Congresa, 8, 3151, 85th Congress,
8 bill "To revise the Federnl-aid highway laws of the Unlted Shabes.”
Beetion 318 of this bill, as inbroduced by Hemator Case, would inslude
the provisions of Section L7 of the 1921 Act. Fven though the trensfer
1g one to be made to the "Btate” highwey department, or its nominee,
the applicability of the provision to Alaske is made clesr by Hection
385 of %he bill, peysgraph "(q}" of which defines “ftate” as including
Alseka, We understend that this bill is not intendad to mele sny major
subsbantive changes; and it may be that the drafbers of the bill are
: ‘m? the opinion that Secbion 17 of the 1921 Act now authorizes righta~
of-way trensfers to the Territory of Alasks. This would be to us,
however, & dowbiful construetion of the effeet of the 1956 Act on the
loan Aem Until Congress bas adopled legislation such »s 8. 3151,
thevefore, ve belicve thet the regulablons (43 CFR 244,54} should
not be revised in the proposed wanner sinse there is mo clesr evidence
that rights~-of-way mey be trensferred to the Territory under the 1921
Aot ag supplemented by ‘the 1956 Act,

Bt Wb
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