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‘Pkrector, Bureau of Land Management
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Subject; Authority to 4 easements over public lands to the ATerpitery of Alaska under act of Novenber 9, 1921, as “Kp
amended. (3 WeSsa., SGC. 17) Gel.
Your memorandum of January 6 concerms “he effect on Sere

tion 17 of the 1921 Act, supms, of the Iggeral ‘Highway Act of 1956
(70 Stok. 37%) with resseat to the grant of highway easements over
public lands to the Territory of Alaska. .

Section 17 of the 1921 Act hag been eited ag authority for
appropriations of public lands in Alaska by the bureau of Public
Roads. United States v. Gchatb, 103 F.S. O73, aff. 207 F. (2d) 325
(1.952); letter dated Oetcher Th, 1930 of the General Land Office,
approved by the bepartment on October 15, 1990, file 1395230 “F".
As @ mather of pulioy, in any case, the Department apparently would
not object to the use of public lands by Federal agencies, even
without the authority of the lg@i Act. This was held to be the
general policy even as to appropriations of materiala for road con~
atruetion puxposes by State or County officers. See opinion of
September 21, 1933 (54 1.0, 294, 207). The withdrawal authority
has been exercised. to provide for use of public lands by Federal
agencies undex 43 CFR, Part 295. See for example withdrawals for
the Bureau of Public Roade in Alaska, by Public Land Orders 13980
of January 1, 1957 (22 ¥.R. 400) and 1516 of September 27, 1957
(22 F.R. 7863). The Department also has recognized appropriationsof publica Lands hy Tedexval agencies without formal wit WALES.
Inetructions of January 13, 1916 (44 L.D. 523). The Department now
has specific statutory authority for the appropriation of materiale
on public lands in Alaska by governmental bodies under the act of
duly 311987, an amended (43 U.S.C.) see. 1185).

hdre:

Se far ag ws have been able to ascertain, however, it has
never been determined that the 1921 Aet authorizes transfers of
tights«of-wiy to a territorial agency. As you point ows in your
memorandum, the regulations (43 CFS 214.54) heve construed the 1921
Act ae not authorising transfers of easements to territosies under
that act. The Department, in effect, adopted a apecifin exception
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to the general wule of the regulations (43 CPR 244.13) whieh pro~vides that the general right-of-way lava are applicable to Alaska,
See Circular 1825 of dune Bh, 1952. We would sonsider the adminie~trative interpretation of the 1O21. Act, donteined in Section 2h. 5hof the Department's Regulations, to be decisive, unless, of aqursee,there is clear evidence in the 1956 Act of @ Congressional intent to
ehange the 1921 Ach in a manner inconsistent with this Department's
past interpretatlon of the 192] Act. “(See Crawfard “Statutory Con~
struction", 1940 ed., Seed. 219, 303-318).

The 1956 Act containa no exoress language which purportste amend the 1OZL Act so ag to extend the provision for transfers
widex the latter act to the Terxitorxy. The 1956 Act does not extendto Alaska ail. the provisions of the Federal-aid highway laws. Thus
Sections 108 end. 109 of the 19596 Act, dealing with the interstate
highway system, would appear to ‘be inepyplicable to Alaske, Section

.LOY of the 1955 Act provides that the

"% % Worritory of Alaska shell be entitled to
shave in funds herein or hereafter authoriaed for ex«
penditure for projects on the Federal-aid primary and
secondary highway syetems, and extensions thereof with-
jn urben areas, utider the Federal-Ald Road Act approved
duly 11, 1916 (39 Stet. 355), and acts amendatorythereof or supplementary thereto, upon the same terms

tons ag the several Stetes and Hawaii andand Sondio cok
* #," (Underlining supplied)

Lt may be argued that the “terms and conditions" involved
in sharing “funds"* way be concerned with public land grants umder
Bection 17 of the 1921 Act, supra, as well. as mathers bearing more
divectly on the fund provisions of the Federal aid highway laws.
Grants of rights-of-way ¢erteinly may contribute substantially to
the highway ald program. The transfer by Congress of the Alaska road
construction and maintenance functions of this Department to the
Department of Coumerce under the 1956 Act did provide an organize-tional basis for extending to Alaska the benefits enjoyed by the
States, It way be thet if Congress had considered the matter speai+
fidally, the 1956 Act would have indicated clearly ean intent to
extend to Alaska 411 the provisions of the Federal aia highway lave,
ineluding the

right-of-way transfer provisions of
Seation LT.

To ‘find such an intent in the 1956 Act, however, seems
greatly to obveain

the
language of that act,

Congress
wee concerned
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with extending te Alagio the fund provisions of the Federal Aid HighwayAct rether than with the authority to transfer easements in public land
to the Gerxitary utder Section 17, This seeme clear from the ahaence of
any mention of Beebion 17 in the 1996 Act and because of the specific
reference to Hewadd end Puerto Rico to whiek the land transfer provisionsof Section 17 do not appaar to apply. See Policy and Procedure Menn«
yandum 22~4,3, March 27, 1957, Subject: Right-Of-Way Procedures (Public

Landa
and Reservations), U.S. Deparknent of Commerce, Bureau of Public

of Ss

ite legisiative history does nob indicate thet Section 107
of the 1956 Act was intended to have sny effect on Section 17 of the
292%, Act. Section LOT was Introduced inte the legislation on May 7,
1956, a8 & proposed mnendment to H.R. 10660, Stn Congress, offered
‘by Benator Neuberger of Oregon. The following language, used by him,
indicates bie reanons for proposing the smentment:

"4, The GerritoryofAlaska ie still ex-
eluded from thia Fedevel-eid highway legislation,
in spite of the fect that this ls our seareat land
to the Soviel Union, and an expanded Federal, high
Wey program ie cited by the administration as being
orucial te national defense. Why showld Hawaii and
Puurbo Rieo be included and Alesha eliminated: such
disoviminatlon makes nelther rhyme nor reason.

“Parthermore, renldents of Alaska will pay the
youd nnd vehinle taxes Ineluded In title IT of
BB. 10600, without sharing in the benefits made
iveileble by title I. This is the epitome of

©

taxmtion not only withoul representation, bub also
without reciprocity, I plan to sponsor an anend«
nent to bring Alaska within the proviatons of the
Pederai-“Ald Bighwvay Act, bub with some: modification
ae te Tormula, so that Alaeka's vast ares will not
take disproportionate the benefits thus conferred.”

G. Rep. No. 1955, May 10, 1956, page 22, His statement does not
indicate concern with the non-iinaneial benefits in any highway lew
other than the Federal Ald Highway bill then under conelderation.

Bven if Con¢rees would have desired to extend the right-ol»
way transfer provisions of Section 17 to Aleske, there is no assurance
that the new statutory provision would have taken the sane form ae that now
applicable to the States, The provielons im the 1496 Act which extended.
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fund benefits to Alaska actually ditver In some significant respects
from those applicsble to the States.

There ig now pending in Congresa, S. 3151, 85th Congress,
@ bLLL “Lo revise the Federal-aid highway laws of the United States."
Beetion 318 of this bill, as introduced by Senator Case, would include
the provisions of Section 17 of the 1921 Act. Evan though the trastefer
ig one to be made to the "Stete’ highway department, or ite nominee,
the applicability of the provision to Alaska is made clear by Seetion
385 of the D111, paragraph "(q}" of which defines “State” as including
Alecks, We understand that this bill is not intended to make any major
substantive changes; and it may be that the dreftersa of the bill are
of the opinion that Section LY of the 1921 Act now authorizes rights«
of-yway transfers to the Territory of Alaska. This would be to us,
however, @ doubtful construction of the effect of the 1956 Act on the
igal Aet. Until Congress has adopted legislation such as &. 31592,
therefore, we believe thet the regulations (43 CPR 2.54} should
not be revised in the proposed manner since there ip no clear evidence
that rights-of-way may be transferred to the Territory under the 1921
Act aa supplemented by the 1956 Aqb,

“Shosty WSustav
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