
UNITED STATES
|DEPARTMENT OF THE INTERIOROFFICE OF THE SECRETARY

DIVISIONOF TERRITORIESAND ISLANDPOSSESSIONS...WASHINGTON
|

|December 17, 1958.
MEMORANDUM to the Commissioner,General. Land Office:

May I invite your attention to the attached letter from Mr,
Ike P. Taylor dated December 1 and its enclosures regarding the
difficulties experienced by the Alaska Road Comnissionin secur-
ing rights of way for the construction of roads, bridges andtrails in the Territory of Alaska,

Inasmuch as this concerns the administration of the public
domain in Alaska and the suggestions made by Mr. Taylor further
concern rights and titles involved in mining claims, homesteading

. and other forms of entry, it would appear that the matter should
be considered jointly by the General Land Office and this Division.

' Could It have an expression of your views on the questions
which Mr. Taylor has raised, especially the desirability of reserv-
ing: either by Executive order or by legislation rights of wey for
roads, the possibility of doing this by Executive order and in case
an. Executive order is not possible, the type of legislation your ©

office considers necessary. -
You may be assured I shall be glad to confer with youor with

any of your representatives at any time on this subject. .

Please return the enclosures which are attachedto Mr. Taylor's
letter.

‘ERWEST GRUENINGDirector.

Attachnents.
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ADDRESS ONLY THE COMMISSIONER OF THE GENERAL LAND OFFICE

UNITED STATES
DEPARTMENT OF THE INTERIOR

GENERAL LAND OFFICE
WASHINGTON 7

oe
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The Director,

Division of Territories and Island Possessions.

Ky dear Dr. Gruening:

Referring to your memorandum under date of Desember 17, 1938,relative to proposed reservations for the construction of roads,
bridges, end trails in the Territory of Alaska, I will be gladétesonfer with you or your representatives at any time you mey so desire.

There is apparently no authority for the issuance of an Execu~tive order for the purpose of imposing a road reservation upon anyland in the Territory which may hereafter pass into private ownership,and I am not certain that 1t would be necessary or advisable to recom
mend the enactment of legislation for euch purpose.

Section 2477, U. 5. R. &., provides: “The right-of-way for the
construction of highways over public lands, not reserved for public
uses, is hereby granted." No action on the part of the Government
is deemed necessary to the operation of this statute, This grant be~-
comes effective upon the construction or establishing of the highwayin accordance with the State or Territorial laws, No reservation for
rights-of-way so acquired is included in the patent when issued for
the lands affected. (261. D. 446). _ |

The acts of January 27, 1905 (33 Stat. 616), and May 14, 1906
(34 Stat, 192), incorporated in sections 321 te 337 inclusive, ofTitle 48 0. S. 6., provides for the construction and maintenance of
roads, trails, and bridges, by the board of road commissioners, A
reservation for rights-of-way for roeda constructed 1m pursuance of
the provisions of thease statutes, may be inserted in patents for the
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lands affected, upon the filing of profile maps showing the Loostionof the voad in accordance with inetractions of the Department ofTuly 8, 1930, | a
Seotion17 of the act of Novenber 9, 1921(4% Stet. 212), pro-vides for the granting of public lends or reserved lends of the

United States for Federal Aid Highways, Grants under this statute
may be acquiredby the filing ofmaps in accordance with thereguia-tion thereunder and the approvel of. such maps by the Saeretary ofthe Interior, A reservationtor righte-or-way noquired uider thisStatute is incorporated in the patent desued for the lands affected,

_

‘She width of the rights-of-way which mey be acquired under the
shove-mentioned gtatutes is not specified. The width of rights-of~
way established under asction 2477 ta governed by the Laws of theStates or Territories (22 L, 0. 145). The width of righta-of-wayfor roads or highways eateblished or constricted under the provisionsof the acte of January 27, 1905, and Mey 14, 1906, or acqutred under
seotion 17 of the Federal Ald Highway Act of November 9, 1921, would
seen to be amatter of diseretionas to what is deemed reasonably
necessary for the construction and proper maintenance of the particu-dax' road or highway and governedby the width ae surveyed and shown
on the profile maps, the maps being evidence of the right-of-way and
the basis for insertion of the reservation in any aubsequent patentfor the lends affacted.

With respect to the tllustrations givenin the correspondence
accompanying your letter, it appears quite that neither an
Executive order nor legislation could afford any relief. Im other
words, a right-of-wayover an area whichis embrasedin an entry,
legally initiated and maintained according to lew, ieeither by agreement with the party having the entry or through sendemiation procsed~
ings. .

The coxrespondence avcompanying your Letter indleates thet youare fomiiiar with the Inetructions Issuedby the Department on Joly
8, 1930, in regard to the inolusion of reservations for roads eon-
atructed by the Government in 411 sages where rights of persons sask-
tag to auquire title to any of suvh lends were taitiated subsequentto the construction of tha road. In order to put into affect those
regulations, this Office must be furnished with maps and field notes
of all constructed roadsas wall as those hereafter completed, so
prepared ns to make it possible to have proper notes placed on thetract books and adequate reservations inserted in patents, Ab is
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algo indicated by your correspondence, this matter was, galled toas bet otthe attention of the Secretary of War by the ditvhasiinent on septonber3, 1930, but up to this tine no maps or flald notes partaining teconsbructed roads or roads hereafter to be construohed have beanreeeived in this office.
je shall be glad to go into these matters nore fullyin theoortference that you have proposed.
The enclosure accomanying your letter is returnec herewith.

Very troly yoursy

Enclosure«

1 11 cece
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

WASHINGTON.

December 17, 1938.

MEMORANDUM to the Commissioner,
‘General Land Officer

May I invite your attention to the attached letter from lr,
Ike Ps Taylor datéd December 1 and ita enclosures regarding the
@ifficulties experienced by the. Alaska Road Commission in secur~
tng rights of way for the construction of roads, bridges and
trails in the Territory of Alaska,

Juasmuchas: this concerns the administration of the public
‘domain in Alaska and the suggestions made byMr. Taylor further
concern rights and titles involved in mining claims, homesteading
and other forms of entry, 1% would appear that the matter should
be sonaidered Jointly py the General Lend Office end this Division.

Could I heve on expression of your views on the questions
which Mir, Taylor has raised, especiallythe desirability of reserv~
‘ing either by Executive order or by legislation rights of way for
poads, the poseibility of dolng this by Executive order and. in case
‘an Executive orderi8 not. possible, the type of legislation your
office considers necassary.

- You may be asaured I shall be glad to confer with you or with
any of your yepresentatives at any time on this subject,

Please return the enclosures which are attached to Mr. Taylor's
Letter.

ERNEST GRUENING
Director.

Attachments.



ADDRESS REPLY TO
ALASKA ROAD COMMISSION

UNITED STATES
i°

DEPARTMENT OF THE INTERIOR
|ALASKA ROAD COMMISSION

JUNEAU, ALASKA

December 1, 1938
Mrs. Ruth Hangrton y°Assistant DirectorDivision of Territories & Island PossessionsDepartment of the Interior
Washington, D. C.
Dear Mrs. Hampton:

.In answering your telegram of November 26 concerningnew legislation required in connection with our activities,wereplied in the negative but, nevertheless, had in mind » situationwith respect to roadway limits--one thet has become ‘eonsiderably:aggravated during thepast few years. This matter was not mentionedin our wire reply as it appeared mich more explanation would benecessary than couldbe given by telegraph. Moreover, it seemspossiblethat the trouble may be curedby Executive or Departmentalorders, and no legislation required.
Most road construction in the Territory ig over unpatent-ed and unreserved publie lands. In the years following, however,homestead or mineral land patents are applied for and obtained“inthe area traversed by the roadway. The read is generally at firstconstructed to a very narrow width, usually mot more than 18 to 20fest of area being used between the extreme side ditehes. In lateryears, however, the natural development of the locality requires animproved and widened roadway, slight alterations in alignment, moreextensive ditches, and, not infrequently, there arises the necessityof obtaining soil near the roadside for making fills, surfacing, andeuch like.
It generally follows, of course, that the existence of aroadway or thoroughfareacross lands later patented gives to theGovernment and the public the necessary rights of way for theexistingroute, but at present there exists no practicable definition of whatconstitutes "necessary rights of way".
There are at presenttwo cases at hand, one of which inparticular is causing ¢ usiderable vexation. It may beoutlined asfollows: There exists a single track roadway which,in a certainsection, extends across unpatented mining claims, The road wasconatrueted, about 1622. The present roadway, measured between drain-age ditches, is only about 18 feet. In replacing a decayed woodenbridge structure with one of steel it appeared desirable, in orderto provide better rend curvature at the site of the bridge, to slightlychange the location by placing the new structure immediatelyto the
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side of the old structure and thus at the same time avoid the necessityef otherwise closing thea read during construction. Acting upon anassumption that our undefined rights gave us a limit of 60 feet (50 :
feet to either side of the center line), we began construction of the \
new bridge and completed 14 with the exception of the approaches, iThe ower of the unpatented mining claine adjoining theroadway there- \wpon obtained an Lajunction in the District Court for the Fourth

.

Jndietal Bivyiaion,. preventing our coupletingthe structure. Since |
bots the old and new structures are only 14 fest in width, the onter

\
edge of the new structure ia still well within the assumed 60-~footlimit and the District Attorney sought to have the injunction deniedupon the grounds that we had the privilege of using a.maximum of 60feet of rightof way, under the provisions of Sec.1731,. GompiiedLaws of Alaska, 1955. The plea was dented and an.Anjunetion granted.prohibiting theCommission's employees from having saccesa to any areabeyond 8 feet from either side of the existing read. “This basthusfar even prevented us from dismantling and moving the steel strictureto the location of the exiating one, if indeed this finally developsas theonly ‘practicable solution. Tt would prevent our raising theelevation of the road, ad the natural toa of the slopes of a Fill.would extendmuch beyond thieMlb. Tt might interfere serioudly

:with normal maintenance. 7

Condemnation proceadings have proved equally ungatiatdctory.Approximately twa tenths of an acre af area is Lavelved. Its is inone of themost remote areas of the Territory and ia entirely removedfrom any townor village. The area daes have some questionablemineral value for placer gold mining. It is our opinionthat $500per:acre vould really be more then conld be realized on adale of theproperty. Yet, we are informed thet the three appraisers appointedby the Courtto determine the value of the area, wolle unable todefinitely agree, used in their deliberations euch figures as $10,000and $20,000 ($100,000 to $200,000 per sere}. While, of course, itis not believed that any auch award would have been accepted by theCourt, 14 ia mentioned as illustrative of the unconacionable atti tadethat is some times displayed when the Govarnment attespta improvementwork in thinly populated areas where a jury of appraisers selectedfrom local inhabitants sre not unlikely to parmit personal and ulteriormobives ta entirely govern thelr awarda.
Yhe second case referred to is that of a roadway. con~structed many years ago and along which a homesteader has recentlysettled. His uertod of occupancy will not yet permit him to applyfor patent and we presume that upon final congideration and before{gsuance of patent, we may apply for and seeurs a reserve for ourroadway, 60 feet in width. 8ut in the meantime the question of ourrights is indefinite and we are being abstructed. And, Lt le presumedthat this situation will continue during the years that patent ispending.
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Tt is, therefore, recommended that Executive Ordera beissued if found practicable; otherwise that legislation be sought,creating a reserve of 30 feet from either side of the center line ofall. existing roads or trails in the Territory wherever. traversing.unpatented or unreserved lands, whether mineral or agricultural, andthat the sane provision be made t:: sutometically apply to ‘aby future
‘roadways that may “be constructed over unpatented and:wunteservedareas,following but notpreceding location and construction... Such orders
should, if possible,. include nyt. only all unsecupted Janda but lands
occupied but. towhich tle Government still holds tithe,»‘ Sane years ago the Alaska: Road Commission sougitt similarrelief and coples of carrespondéenge taking place: atthat time betweenthe Commiasion (then operating under the War Departnent)..andtheToterior are enclosed. It seeua thet the request of the “Com sationwas denied for the reason that a reserve was sought in advense at.

ha

actual location and donstraction of the rondway--obviously undesirable,What 1s nowcontenpleted, however, is a reserveto cover roade in.
existesee, applying not only to those at present. construated but to
those hereafter constructed but taking effect only after ‘the ‘routehas been definitely located and construction work in prod¢esa. Without the actual construction ofa road no reserve iscreated, Thigwould not prevent oceupied.tt: unpatented hand holders resisting the.docation of a read emeroaching upon their righte provided they actedbefore ‘the road is constructed.

In the Alaska lawe referred to, andof whieh a copy is
enclosed, it will be observed that the Territorial Legislature has
endeavored to correct this matter to some extent, ‘but it is doubtfulif ‘the Legislaturehas Jurisdiction.

| It would be particularly appreciated if this matter
could be given iumediate consideration by the Department.

Very truly yours,

Ike P. Taylor,
Chief Engineer,
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