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February 23, 1955

Henorable B. Prank Heintsleman
Governor of Alaska btn
Jimeau, Alasia ry
My dear Governor Heintalensn:

Reference is made to our letter of Aygust20,.: =
yours in reply dated Septesber 30,1984, both concerning an appeal
of the Alaske Road Commission to the Governor of Alaska for relief
from the decision of the Territorial Land Commissioner that the
Alaska Road Commission pay to the Territory the sum of 3 cents per
cubie yard for all sand and gravel axtracted from Territorial school
lands reserved to the Territory by the Act cf March 4, 1915.

We are pleased to advise that a copy of memorandum dated
February &, 1955, from the Acting Solicitor of the Department of the
Interior to the Director, Office of Territories, oontains an opinion
4m reference to this disputed subject which +111 undoubtedly serve
as a future guide to administrative action in this and similar casoa.

The language of the Acting Solicitor is clear and coneise
end without inference to more than one oubjest. He says, "

ov other mterials in the reserved school sectionsmy not be removed
or disposed of * * * without first obtaining the consent of the proper
agency of the Territory. As the Territory may refuse or give consent
4% follows that it my attach reasonable conditions to the consent if
given" .

The Territorial Land Commissioner has given his consent to
the extraction of sand and gravel from reserved sehool sections hy
dasuanec of a preposed contract for the sale of mtcrials which he ABCrequests be exceutod by the Cormissioner of Roads for Alaska, The
Territorial Land Commissioner has heretofore insisted that the law
and its definitive regulations demand that he impose pecuniary pay-
ments upon the Alaska Road Commission, and that he is given no other
cheice in tho matter. It would now appear that the opinion of the
Acting Solicitor dissipates thie assumption.
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Legal opinion heving been isaued that action to impose
payments for mterials extractod from reserved school lands is
diserctionary and not oblipatory as has bocn the Territorial opinion
heretofore, the Alaska fioad Commission now rcspectfully appeals to
the Governor of Alaska for rclief from pecwmiary payments for mae
terials extracted from reserved school soctions by moans of an
administrative order by the Governor to that effect.

If 4t 49 subsequently detcrmined by the Territory that
the Alaska Road Cormission met pay 3 cents per cubic yard for sand
and gravel extracted from reserved school sections, I consider it
ny duty and rcsponplibility to point out that such action by the
Territory may jeopardise Tecernl appropriations relating to con-
struction and maintenance activities of this Commission,

Sincerely yours,

A. ¥, Ghiglione
Commissioner of Roads
for Alaska
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SCHOOL SEOTIONS RESERVED BY THE ACT OF MARCH 4, 1925
(38 STAT. 1214; 48 0.8.0. 353) FOR THE TERRITORY OF ALASKA

Alaska: Sehool land

Subject to the Territory's consent, the Bureau of Land mt
issue permite under the dct of July 31, 1947 (43 U.5.C.

1185 ) to the Alaske Road. Commission authorising it to remove
roedbuilding material from school sections reserved for the
Territory by the Act of March 4, 1915 (48 U.S.C. 353). The
consent may be conditioned upon reesoneble payment to the
ferritory. The Territory has no authority under the Act of
1915 to lease the reserved school sections to the Federal
Government.
draw by public land order for the use of the

Land reserved by the Act of 1915 may be with-
artuent of

the Army. Applicability of the Act of June 14, 1926 (44 Stat.
741) as amended (43 0,S.C. 869) to school sections reserved
by the Act of 1915 considered,

Materials Act

The Bureau of Land Management may {esue peraits to the Alaska Road
Comaiseion under the Materials ‘ct authorising the Commission
to remove roadbuilding material from sections reserved for the
Territory of Aleska by the Act of March 4, 1915 (48 U.S.C. 353),
providing consent of the Territory is firat obteined,

Acoounts: Payments

Proceeds from leases for school sections reserved by the Act of
March 4, 1915 (48 U,5.0. 353) issued unier the dct ef June L4,
1926, as amenied (43 U.5.0, 869) should be deposited in the
United States Treasury for payment anmeally to the Territory of
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON 25, D.C.

FEB 8 - 1955
M-36243

Menor axtum

Tos Directer, Office of Territories

From: aoting Soliciter

Subjects: Scheol sections reserved by the Act of Merch bs 1915 (38 Stat.
12143 48 U.S.C. 353), for the Territory of Alaska

Reference is maie to your memoraniun of September 23 ani
atteched correspondence raising the following questions:

i. May the Territory charge the Alaska Road Commission, a
Federal agency under the jurisdiction of this Department, for road
building material removed by that Commlesion from school sections re- -
served for the Territory by the Act of March 4, B915 (38 Stat. 1214;
48 U.S.C. 353), the material to be used for the construction ani mainte-
name of roads outside of those sections? The record shows that such
material is being removed by that Comission under permits issued by
the Burean of Land Management, authoriseby the Act of July 31, 1947
(62 Stat, 681; 43 U.S.C. 1185),

2. May the Territory, unter authority of section 1 of the
ent of March 4, 1915, lease lands in reserved school sections
to the Federal Governse or buildings ani structures used for defense

and collect ventel for such use? It appears that the Terri-
tory has leased such lenis to an agency of the Departuent of the ina
for those purposes.

I
With respectto question 1:

With certain exseptions not
Part ene hare, sectio

on 1 of the
fot of March 4, 1915, gupra, provides that when public lanis in the
Territery are surveyed, sections 16 ani 36 of every tomehip shall be
reserved from sale or settlement, for the support of common schools of
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the Territory and sections 33 in every towmship within a certain eres
shall be reserved for the aupport of the Territertel agricultural college
and school of mines. The reservation made by the act does not attach
te a school section until it has been surveyed sand the at of survey

oved or accepted by the Bureau of Land Management, The reserva-
tions made by the act are not grants amd title to the reserved sections
remains in the United States, subject te the full control dispost~
tion of Congress until the contemplated grant is effected. Hence the
Territory cannot charge for the material by virtue of any ownership of
such a section or of the material therain, However, section 1 of the
ect of July 31, 1947, supra, after mithorizing the Secretery of the
Interior to permit any Federal, State or Territorial agensy, unit or
eubdivision, including mmicipalities, without charge, to remove
material from public lands, provides in parts

“When the lands have been withdrawn in aid of « fume
tion of a Federal department or agency other than the Depart~
went of the Interlor or of a State, Territory, county,
municipality, water district, or other local governmentel
subdivision or agency, the Secretary of the Interior may
make als under said sections only with the consent
of such Federal department or agency or of such State,
Territory, or local governmental unit.

me
act clearly applies to Alaska, as section 3 thereof provides for

the disposal of proceeds from the reserved school sections in Alaska.

One of the functions of the Territorial ie the
esteblishment ani mintenanme of public schools in the Territery 3/

Section 1 of the act of March 4, 1915 (38 Stat. 12d 48 U.S.C.
See¥, §n-25892 (inguet 11, 1950); departmental desi-

sion of april 14,1
240 U.S. 192 (1916);

a
at Bn tenceb

Gf- United States y- Homcdsans
v. Morrisons

9 LD. 341 38 LD. 247,2eetiss)
s 37 Lae 16h, 3 and Selfciter's Opinion N-3843fare”

See departmental ruling 346 (59 I.D. 280itnotes 5 and o
a a! of Mily

16, 1
54 I.D. 8 (dulytesHe

Brame
v- . Lobe September 20, 1926) e

}/ mt of Jamary 27, 1905 (33 Stat. 616), as amented (46 8.8.0. 41,
°
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and as the proceeds from the reserved school sections obviously would
aid in the performance of that function, it is clear that the Terri-~-
tory comes within the scope of the above-quoted provision of section 1
of the act of 1947. Consequently,‘ roadbuiiding or other materials in
the reserved school sections may not be removed ani disposed of undera the Act of 1947 without firat obtaining the consent of the proper egenmy
of the Territory. As the Territory may refuse or give consent, it ”follows t+ it my attach reasonable conditions to the consent, if
given. In view of the purpose for which the sur school sec~-
tions have been reserved, ite consent may be conditioned upon the >
Federal agenmy entering into a seperate agreement with the Territory
which requires a reasonable payment to the Territory. However, in
our opinion after the Territory has once given its consent to the
issuance of a permit and the permit has been issued, the Territorymay ||
not attach other conditions so long as the permit remains in effect.

ItWith respect te question 2:

A provision of the act of Merch 4, 1915, gusra, reais as
follows:

“Provided further, that the Territory may, by general lew,
provide for leasing said land in area mot to exceed one s00-tion to any one person, association, or corporation, for not
longer than ten years at any one time.*

We find nothing in the act or in ite legislative history
to justify the conclusion that by the words "person, assooiation, or

Itcorporation Congress intended to include the Federal Government.
{a hardly conceivable that by those words Congress intended that lands
to which the United States still holds legal title may be leased by the
fextitery to the United States and that the Federal Government be re=
stricted to leasing not to exeed one section. ‘Therefore, we condlude

i

See Solicitor's Opinion M-36071 of May 16, 1951 (60 I.D. 477); Cf.2Lic itor's Opdiion of July 8, 1939 (57 1.D. 31, 33), wherein he held
that to grant or refuse a right of way permit, isplied the
mitherity to comiition the permit upon payment of rental.
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thet the Territory has no authority under the provisian queted to lease
to the Federal Governzent. It may be thet under the language the Terri-
tery could issue a lease to a governmental corporation. That specific
question will be considered when and if it arises.

rrr

We have also been asked whether the Secretary by the issuance
of a public land order may withdraw such 1 subdivisions of a sec-
tion reserved to the Territory by the act of March 4, 1915, supra, as
might be needed by the Department of the Army. In our opinion, he may
G0 80. As above stated, the reservation made by the Act of 1915 is
not a grant but is merely a reservation in contemplation of a future
ant ami the legal title to the reserved school section remains in

the United Sta Be Kence the reservation is no legal obstacle to such
a withdrawal
settlensnt".

particularly as the reservation is only
“from

sale er

Vv

In clos » attention is called to the swt of June 14, 1926
(44 Stat. 741), a8 amended by the Act of June 4, 1954 (43 0.8.0, 869)
which authorises the Secretary of the Interior to sell or lease public
lands for public purposes to Federal instrumentalitiecs, The judicial
interpretation of the term “public lands" as used in other acts has
varied with the context ani purpose of the atatute in which it occurs
and although those words ordinarily are used to designate such lanis
ap are subject to sale or disposal under the general land lew, they
are sometines used in a larger and different sense, We think that
might be true here, since the section 1(c) of the Act specifically
excepts from the applicability of the Act, lenis covered by certain
emmerated kinds of withdrawals ani provides for the disposal of other
lands withdrawn in aid of a function of a Federal or Territerial agencywith the consent of that agemy,

, 8 Ve 52 L.D. 488 (September 10, 1928);
rtmen ruling of

ng of fuly 10, 4316, 1946 (59 I.D, 280, 283); Aaeistant
Attorney General's Opinion of October 19, 1905 (34 LD. 186), which
conmerned lands withdrawn March 9, 1903, under the reclamation laws.
The Federal Government still retaine control and dominion over the
reserved sections see Al P. 720 (1895)

3 iy Py 3e
tases19A d 83; 6 ngton); United Statesreece Montana),

G/ Section 1 ef Act of March 4, 1915 (48 0.8.0. 353).
See v. Union Pas.

92 0.8, 762
(2875)s ifaa.aes By. oe.
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53 ED) 305, i,
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The pertinent portion of the section 1(c) provides that:

"Where the lands have been withdrawn in aid of « funs=-
tion of a Federal department or agency other than the De-~

partment of the Interior, or of a State, Territory, county,
sonicipality, water district, or other local governmental
subdivision or agency, the Secretary of the Interior may
make disposale under this Act only with the consent of such
Federal department or agency, or of such Stabe, Territory,
or local governmentel unit,"

In view of the consent requirement, before a lease may be issued for a
reserved school section, it would be necessary that the consent of the
proper agency of the Territory to the issuance be obtained, As the
Territory may refuse or grant ite consent, the consent, if given, may
be conditioned n the Territory being assured of receiving the amount
of the rental, The section 2(b) of the Act authorises the Secretary
to charge a “reasonable annual rental" and the regulations (43 GFR 254.84)
provides for such rental. The rental received by the Secretary under
such a lease would be deposited in the United States Treasury for pay-
ment annually to the Territory pursuant to section 1 of the Act of
March 4, 1915 (48 U.S.C. 353). When any specific questions arise over
the applicability and effect of the Act of June 4, 1954, we shall be
glad to consider them. .

Of course, a permit, lease or withdrawal order cannot be
issued for a reserved school section to the detriment ef a lease
iasued by the Territory unler the secon! provision of section 1 of
the Act of March 4, 1915, supra.bo,
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