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promulgated.
The District Court in Wilkenson also distinguished

Colorado v. Toll, 268 U.S. 228, Supreme Court (1929) presentl

relied upon by Vogler.. In this connection the District Court

in Wilkenson observed: "Mesa County cites Colorado v. Toll,

268 U.S. 228, 45 Supreme Court 505, 69 L.Ed. 927 (1925),

for the proposition that the federal government has power to
regulate under the Propérty Clause only over property
belonging to the United States, and that this includes only
property ceded to the government by the state or private

landowner. But this was addressed by the Supreme Court in

Kleppe, supra,when it stated that 'while Congress can acquire

exclusive or partial jurisdiction over lands within a State
by the State's consent or cession, the presence or absence
of such jurisdiction has nothing to do with Congress' powers
under the Property Clause.'" Citing 426 U.S. at 542-43, 96
Supreme Court at 2293.

In short, I also conclude that Vogler's reliance

upon Colorado v. Toll is misplaced.

Finally, I find in the numerous affidavits that were

submitted sufficient evidence to believe that the right of

wéy providing access to Vogler's claims predated the enact-

ment of the National Interest Conservation Lands Act. But

even assuming that the right of way éxists, I conclude that

the regulations are a valid exercise of the broad discretion
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provided the Secretary under the provisions ofuié/g;gé_ggda
section 1-3. (Pause.) ’

For the reasons which I have stated, I reject all
of Vogler's affirmative defenses and conclude that summary
judgment should -- or conclude that his affirmative defenses

are without any merit whatsoever.

I now turn to the government's claims. I concluded

‘at the preliminary -- at the hearing on the preliminary

injunction that Végler was damaging National Park property
by operating heavy equipment within the preserve and that
unless enjoined, he would proceed to mine his claims without
obtaining approval‘of a mining plan of operations as required
by the Mining and the Parks Act, 16 U.S. Coce section({;;;:>

N
et seq. Since I have rejected all Vogler's defenses, I now

concluded that a pefmanent injunction should be entered
against Vogler in favor of the government, enjoining Vogler
from operating his off-road equipment along the Bielenberg
Trail without obtaining a permit and from mining his claims
on Woodchopper Creek and Mineral Creek and I conclude on
the basis of the findings which were made after the hearing
on the preliminary injunction that uniless restrained,
Vogler will -- would continue to operate the D-8 Caterpillar
within the boundaries of the preserve and that he would
undertake mining on his claims at Woodchoper and Mineral

Creek without obtaining -- without submitting and obtaining




10

11

12

13

14

15

16

17

18

19

20

21

23
24

25

44

approval of a mining plan of operation -- a plan of
operations.

I shall direct the federal government now to order
out a copy of this transcription, which should be filed --
of my decision, which shall be filed in this case and to
submit an appropriate restrain -- injunction, permanent
injunction restraining Vogler from operating this equipment
without obtaining the required permits.

Finally, I shall make a finding that there is no
just -- there is no reason for the -- finally, I shall make
a finding that the final judgment enjoining Vogler shall be
entered in this case and find no reason to delay the entry
of the final judgment.

The matter of the government's claim relating to
monetary damages will be scheduled for trial at a later
date. Okay.

(Whereupon the hearing was adjourned at 3:45 p.m.)
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CERTIFICATE
I certify that the foregoing is a correct transcript
from the electronic sound recording of the proceedings in

the above-entitled matter.

;ziﬁbﬁzéﬁﬁ ' January 2, 1987
Nancy Fgﬂﬁey, Transcy¥ber
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JOE VOLLER CovLE(TiON

51%4 SN, Z11lth FPlece
Federsl Way, Wash, 220232
June 14, 1985

Deer Mr, Vepler:

In reply to your inouiry concernihg tsking e Cet from Circle Hot
Springs to Coel Creek, I wes last st Ccel Creek-“codchopper in 1846,
The only time I recell equipment teking thet route was sbout 1640,
vhen e dredge upper tumbler wes brought from Circle Hct Springs to
%oodchopper in the winter.

%We hed Cets e11 over the lendscape In the cpen season, snd I know of
no demege to the "ecclogy". The so-ce2led Environmentakists sre through-
ing monkey wrenches into the mechinery whereever and whenever they cen,

Sorry I could not be of more help tc you,.

Sincerely,
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TOP;OGRAPHY AND VERTICAL ALIGNMENT

The basic ’topographic information forAthi.s area was derived
f.ronj contour editions of the USGS 1:250, 000 sheets identified as
Eagle, Charley River and Circle, Alaska., The contour interval
in surveyed areas is 200 feet and some inferred contours are
shown in the so-called unsurveyed areas,

Between Circle Hot Springs and the Charley River the
proposed road passes through "unBurveyed"Aground in whiéh only
a few dashed contours are indicated, ;Recordcd elevations at the
Circle Hot Springs landing arca and at Woodch.c;pper landing a:rea
are the only two known points recorded, From Circle Hot Springs
to Thanksgiving Creelk the road passcs througl;xv sﬁbducd terrain
in which low gradients prevail, Between Thanksgiving, Webber,
Wc?odchopper, Coal and Sam Creecks the country mounts to alti-
tudes approaching 2000 feet above‘sea level at each watershed
divide, In these areas some difficulty was encountered in
maintaining permissible grades and curvature but a conservative
approach was used leaving ample leeway for establishing increased

grades and a shortened line, Under these circumstances the

general location is feasible and grades less than those shown may

be available,

In several areas the topography and drainage shown on the
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USGS sheet bears no relationship to the actual terrain. This is
especially true between Coal Creek and Szm Creek where the road
follows a very favorablé ridge location at a2 reasonably constant
elevation for some distance.l The USGS sheet "Charley River"
shows nonexistent north flowing drainage and deep dissection
across the lin.e. Consequently, a;sumcd clevations may be some-
what in error, In thesc arcas basic gradients were established
by the gradients of accumulation ditches serving present and
abandoned mines, The average fall of streams and other devices
were used to establish rc;ugh cc»n’f.ro.l while ph\otogranxmet;ic B
instruments p];O\'ided inter;nediate elevations at breaks in grade.
As noted elsewhere, lack of overlap caused some difficulty on
upper Bonanza Creek, Two separate orders of photography have
failed to give good coverage of this one mile area. A third order
has been placed for old trimet rag'on coverage that may provide
improved detail when it has been copied and carefully enlarged.
If this proves feasible 2 new mosaic will be furnished, We believe
this to be relatively unimportant since the distortgd area is a
smooth hillside in uniform terrain,

From the junction of Dome Creek and Washington Creek

to the point where the road crosses Seventymile River the USGS

topo sheets are inaccurate in their representation of the terrain
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and drainage and perhaps elevations, This caused considerable
difficulty in preparing a suitabAle approach to the crossing. In
general it indicates that route gelection cannot be approximated
fro"m t}'xc;se maps of interior terrain,

On the profiles grades have been shown in some detail,
Long, low grades are difficult to estimate and since they are well
.within the standards required, they have not been specifically
idertified as to percentage of grade in ;nost instances, More
critical grades have been determined as accurately as is possible
without ground control, These are constantly subject to :a'rr_or
but we belieye in minor degree only, In some instances average

grades have been shown rather than to indicate each minor change

in gradient along a line that is subject to change in the field,
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MOSALIC KNO. 1
Sheet Nou. 1 shows the in.itial point of t-he project as starting{ at
the te rminus> of Lhc': St.eese Highway at the Circle Hot Springs
airport area, The principal landing'arca and the secondaAry strip‘,
can be seen and identified on the left of the sheet with the community
of Circle Hot Springs appearing in the lower left hand corner, Hot
Springs Creck flows to the left of the end of the runway and the roac.l
to the Portage Creek mining camp extends to the middle of the sheet.
The workings and tailings of the operation at Portage Creek along
with the service road can be rcadily. idcntifiec:l. In general, all
of these camps are located near the breazk in terrain where t'r;c
creeks issue -from higher ground and enter a lower area on their
approach to the Yukon River., In this avea the rogd locztion roughly
parallels the boundary of the highland to the south, This type of
location continues for several miles to the east taking advantage
of the easy grades that are typical of this type of terrain and of
adequate sources of borrow material in the form of gravels that

are availatle at the mouth of each of these creecks. In selecting

a location in an area such as this there is always the problem of

- a compromise between the high line location and more level ground

that universally lies at a lower elevation and at a greatecr distance

fromn the base of the hills, This problem is primarily concerned.
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with drginage and drainage strﬁcturcs, A.t the mouth of each of
these creeks there is the basic land form of an aliuvial {fan that

has been built up over long periods of geologic tirne and the
characteristic features of these fans are found at the mputh of

each of these creeks that the proposed road traverses, The problem
revolves arourd the fact that the chanpels in the alluvial fan are
generally not stable and therefore a road location must be chosen

to utilize the best circuamsatances, At the neck of the fan, where

it issues from the hills, the channel ia most stable since it is

~

directed usually by bedrock control of the channel within the hi.'lls.
Consequently, ‘while the channel is stable it is usually at its widest
and deepest at this point, As the stream procééds outwardgoward
the extent of the fan it loses velocity and deposits gravel within the
channel thus causing a change of the channel as it chokes itself at
one point, The result of this action is a complex of channels that
are periodically utilized and then abandoned as the fan is raised

in elevation and extended by the continuing deposition of the gravels
carried by the stream; therefore, while the channels are shallow
and narrow at a greater distance from the hills there are also
more of them and they are less stable, Consequently, a road
constructed across the outer skirts of the fan will almost invariably

suffer from washouts because of the abandonment of established
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