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FEDERAL WORKS AGENCY

PUBLIC ROADS ADMINISTRATION
YREERRES
DIVISION BIGHT FEDERAL AND TERRITORIAL BUILDING

ALASICA
ALASKA DISTRICT JUNEAU, ALASKA

October 31, 1946

pon 7
| CC? 31 igap ;

B. F, Heintzleman, pene Lime;
Regional Forester i dene oe pe
U. & Forest Service og eed
Juneau, Alaska

Dear Sir:

Reference is made to prior discussions concerning
the width of right-of-way for Forest highways to be used
in this District.

This subject has been discussed with our Division
Office in Portlend, which office has approved our sugges-
tion that the standard right-of-way in the future be de-
_gignated as 50 ft. on either side of the center line.
With the present higher standards which are being used on

the Forest Highway system in Alaska, the present width of
66 ft. right-of-way is inadequate and it is therefore
strongly recommended that you approve the width of 100 ft.
as the standard over-all width. Any additional width re-

quired, because of the nature of the terrain, will be sub-

ject to special request.

We would appreciate a letter giving your reaction
to the subject as soon as possible,

Verytruly yours,a LE
CHR. F, WiLLER 7
Acting District Engineer

FORVICTORY

BUY

(8
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MePonuce in cade Lo your momorandus of January 29 and to Circular 1-98,

?he new roadside gous policy atated by Circular 0-36 was, to sane extent,
& Gompranise belween the raquest off the Commissioner of “ublic oads

x

Wt B14 mabional Torest lands within 250 feetof the center ding of
NTE AO

ViASS i anc Class 2 alghways or 100 Foot. frou the cacter line of Slass 3

“niignways hereafter De totally withearam from ary structual occupancy and

the former policy of this Gerview allowlm: ne vecupaney within roadside

genes extent wial approwei by the hagional Toruster. Tada office » Bom

ever, Peailized that there would be instances where ocoupaney or use uf
mMitional forast Landa within tae set-back Linus might be aasential to

PPGper ARG aueHt of the national forest resources, Tus, whlle agreeing
An principle with the request of ria, UL was deemed desirable to provide
tov such exceptions as the Chie? aight consider necessary dn the further
ante of imbional fores: adminietration,

ch@ policy stated in the Aeerestion danual las been revised ana sent to
We printer. In esownce, it provides for prior Kppreval of the Chief to
any occupancy or use of nallonal Torest lands within 200 feet of tie eenter
line of Jlaaes 1, 2, and 3 forest highways designated aa parts o2 the

inberregiunal lighway Oyete. and siiilar action wit: respect to Vederal
420, slate axl county roads, nok forest baghway's: but planned for inelugion
it the uyoven. ". . . before uranting auch approval, {thu cndeg/ ohalh
réguire Tull ageurante Liat the PFOpe aaa otcupancy or use ie necessary,
is appropriately safeguarded, ard wili not result in « sacrifice of public
Vaiues or fervices greater than the public values or services to be

Gerived Pro suena ogcupancy ox use.” .

sey Sace principles will govern oacupaney and use of forest highways and

oaderul aio, state, county, cr ferent development reads nut parte of the
interteylunal cheay oyshex, except that the set-back line will be OG

feet fron the eenter dina of Glags 3 forest iighways and the regional
Torester will iake the decision in lieu of the Chief. Yor roadside sgunes

Hot parte of the Interrezional Highway oywtes, exceptions similar to thoge

fomaurly provided da the heereation iumal Wisi be nermitted,

fe/ L. 2. Sneipp
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UNITED STATES DEPARTMENT OF AGRICULTURE

FOREST SERVICE

WASHINGTON

SUPERVISION
Policy
Roadside Zones

ROADS &-TRATLS 08.”
Rights of Way’

—

‘Regional’ ForesterAll Regions

Dear Sir:
By letter: of.May 29,“19h, the’ Commissioner,‘public. Roads:Adminis=;.
tration proposed to’ the Forest Service a new dedication of national
forest. Lands marginal to- units .of the interregional highway -system.
This office replied.to that. letter under ‘date of June 27, which, ,
quoted on the reverse hereof. . Tt was not sent you earlier because.
of the possibility that the Public Roads Administration might. , .

request further consideration.. Since no such request has been.re-
_ceived, the letter of June 27 can be regarded as a statement : of
present policy: Pursuant to.that letter, all previous ‘instructions -

. on this subject are rescinded and in their place there is
s hereby.”

‘

established a rule as ‘follows:
‘

al natiorial ‘forést: lands within 200 feet of the center
line of Class 1 and Class 2 forest highways and 100.
feet from the ceriter line of Class 3 forest highways,

:

shall be given a ‘designation as follows:,

Set—back line for.special treatment-—-not to be

. Ooeupted or used except.
under: authority

|

of the
* Chief:

<- 7A:3. Cleese:
-$ Temp ed om eff Sees

et RRP Raed Plans toy
She Furriigen Fem Raed.

“S

‘Very ‘sincerely yours,
: ,

. Feeg. Far. 's sabstililed
LYLE F. WATTS, Chief botched’

. . 6/2449
“TTD Ue ™ aan

. Bree

|
. 7 aa .

i A a nf
By: 1 ¢ Le LA Cx v~

(over)

S
ee)
CXww‘

STLSERVICE -f-10
CEIVED
N27 1945
CIRCULATE 1 gigs,
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5862 COPY

U
COOPERATION
Bureau of Public Roads June 27, 19h4

Commissioner
Public Roads Administration
Washington 25, D. Cs

Dear \ir. MacDonald:
-

I am sorry that reply to your letter B-3 of May 29 has been delayed, partly
by absence from Washington and partly by other urgent demands which made_
it difficult for me to give it the careful consideration it merits...

Obviously all agencies of the federal. government should cooperate in the

fruition of the program of Interregional Highways transmitted to the Con-

gress by the message from the President, January 12, 1944. The fact that
about 530 miles of the proposed system will consist of routes ‘selected’. .

along the lines of existing forest highways makes the program one .of.: :....
especial interest to the Forest Service.

To the degree that the national forests are traversed by the highways they
should :in full. measure-to the, and beauty of.those.-.
highways; but it seems to ie unwise.to adopt.any principle.or rule: that ‘all
national forest.Lands. within 200 feet. of the center Hine of: and:
Class. 2-highways or 100 feet from the, center line..of .Class-3- highways -here-
after would-be, totally. withdrawn from any ‘structural oceupancy..”

|

In the main such a-principle jor. rule is. highly. desirable. but Seems.to'me
there are certain.to be occasionalcases where so. rigid a Limitation would
minimize the, public service and value.ofthe national: forest and the high-
way itself. In my opinion.the, situation can -best‘-be-met..asto, the Inter-
regional Highway by giving to national forest :lands. within 200 feet. of. the
center line of Class 1 and Glass 2 forest highways and 100 feet from the
center ling of, Class 3 Highhars desteguetionae foTlows:Coe WAG OS LD Oo th OM LO

Set—back line for special streatment: ~—not to .be accupied or.:*:
used except under authority:of the Chief of ‘the Forest .

.-

Service.

Instructions to this end will be. issued... I feel that. it- will fully meet
the necessities of the system and am confident you will agree.

_ Sincerely y......
/s/Lyle F. Watts: :

LYLE F, WATTS,:-Chief
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UNITED STATES DEPARTMENT OF AGRICULTURE
@% -iVE

OFFICE OF THE SOLICITOR eas Yoe™

FOREST SERVICE BRANCH
DISTRICT No. 6

.

» | Ls °

eee

O Portland, Grego8 3 3gag°""
~

January Sy

l

Dut)
Supervision

LAN 192 TPs

wie eae

Forest Supervisor,

Juneau, Alaska.

Dear Mr. Flory:

Mr. Merritt's letter of December 17 is réceived.

There is no specific federal law under which a right of way may

be condemmed for the removal of timber, although it has been held that
a right of way of necessity may be acquired to secure access to government

land. It would be preferable, however, to have a territorial law

which would provide for the condemmation of a right of way over private
land where necessary to secure access to andfemoval of timber or other

natural products from lands in th United States. i therefore think it would

be advisable to attempt to secure such legislation.

Very sincerely yours,

Assistant to the Solicitor.
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i
Supervision

December 17, 1928

Mr, We Ps Staley,
Office of the Solicitor,
Portiand, Oregone

Dear Mr, Staley:

peteBHerave:

eable toAaska bet we eh
Pes Bt

invoke
bhands that Ne ba natant in

’ for Netional Forestbe. ie ove no concrete case as yet “but
the question is bound to come up sooner or later.

if there is no law under which a right-of-way could be forced,
would it be advisable to take steps now to secure legislation with

this end in view?

Very sincerely yours,

Reena Pt aba ah eh oy
.

FLD kat
abe

ted tn Mente
tke A bP
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STANDARD FORM NO. 64

Office Memorandum e UNITED STATES GOVERNMENT

TO : Regional Forester DATE: April 6, 1950

FROM : &, W. Blackerby, Division Supervisor, by R. L. Davlin

SUBJECT: U

SUPERVISION, Tongass (A)
Land Without National Forest Status

PO Broce.
Attached is a list of land without National Forest Status, as

requested in W. A. Chipperfield's memorandum of April 4, 1950.
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LAND UNDER THE CUSTODY OF THE FOREST SERVICE
. WITHOUT NATIONAL FOREST STatus

PRACT DIV. AREA CUSTODY acguriren DATE
*

Junesu B.S, A 6045 EX. O, 2419 6~30-16

Sitka Dock A 2.50 Ex. O, 3333 10-320

Jdunesy Dock A 50 Trans. & Purchase 1930 & 1935

Junsay RS. No. 2 A 15.29 PLL... 567 1949

Herbert River A 6.18 Purchase 1935
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LAND UNDER THE CUSTODY OF THE FOREST SERVICE
WITHOUT NATIONAL FOREST STATUS

TRACT DIY. AREA CUSTODY ACQUIRED DATS

Seward Adm, Site K Purchase

(hots (2413, BlocR 16)
Each lof 320% 162 Fh

193

john 4 RO
WH



TRACT

Petergburg wharf
8 Offi ce
aH B.8.

Wrangell Adm.
fnan’: Greek

Reproduced at the National Arcnives av nuvuuiage

ye
wee

LAND UNDER THE CUSTODY OF THE FOREST SERVICE
WETHOULT NATIONAL FOREST STaTvs

DIV. ARBA CUSTODY ACQUIRED

P 1,03 Bx.G. 6189
F 6.11 Purchase
P 1.6 Ex.0. 1672

Pp 6.01 Purchase
P 0.69 Donation

DATE

7/3/33

3/25/26
igh
1gue
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STANDARD FORM ?'0. 64

Office Memorandum e UNITED STATES GOVERNMENT

TO

FROM

SUBJECT:

Regional Forester

U

SUPERVISICN, Tongass (A)
Land Without National Forest Status

DATE: March 30, 1950

Reference is made to Mr. Chipperfield's memorandum dated March 23, 195.

Admiralty Division is not aware of any additional land under the custody
of the Forest Service without National Forest Status.
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STANDARD FORM NO. 64
FOREST SERVICE, KETCHIKAN, ALASKA,

Office Memorandum e UNITED STATES GOVERNMENT

TO

FROM

SUBJECT:

. x }

: Regional Forester, Juneau, Alaska. DATE: March 21,1950

: Ge M. Archbold, Division Supervisors eres
Uv .

.
wee we te

SUPERVISION, R10 K 598850
|

Land Without Netional Forest Satuse
\ WAS

6

Reference is made to Mr. Chipperfield's memo of March 23,1950

we have added the Ketchikan Ranger Station and the New Marine

Station Site to the list which is returned herewithe

CW,
Attachment,
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LAND UNDER THE CUSTODY OF THE FOREST SERVICE
WITHOUT NATIONAL FOREST STATUS

YEDnm
PLEAGE INITIAL

Wien GaNibsie GCS oo

TRACT _ DIV. ARBA CUSTODY ACQUIRED

Gravina M.S. 5 55.96 Bx.0, 3465 5/19/21
Gravina Water
Source s 20 Ex. 0. 5036 1/24/29
Hyder Adm.Site § Approx 1.00 Res. by Prustee 1922
Deek 13 s 0.19 Hz.0. 2477 10/22/16
Rotary Beach $ 4,06 Donation 6/8/43
0.5.8. 813 8

" S14. 8 247.04 Reconveyed
# $15 8 by exchange 1934

Ez Survey 237 §

Ketchiken | Lot 6-Block 2

Ranger Station Ketchikan Towmsite -- Bx.0. 277 10/22/16

DATE

New Marine Station
Site. 1.13 Ae

Part of U.S,5.1079

a

Public Land 2/21/L9
Order 56.
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LAND UNDER THE CUSTODY OF THE FOREST SERVICE
WITHOUT NATIONAL FOREST STATUS

TRACT DIV. AREA CUSTODY ACQUIRED Daim:
bac iY oan

Cordova B.S. PUS
3338

20/7/265 [95
Byak Lake Boat Site " 0.23 Bx.0. 4egh (8/25f25 on” g
Odiak Slough Marine See Ee og

Site a 0,12 Plot USS 1383 W92F

3/27/50 There are no known additions or corrections,“/¢ @_

SoMow up Sfalus of Teretan ASS G20
xref. ZL Bagaici Fen Ghugeeh PWS, 1999

en, ~

Ve
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poruvt cemrtee «faa, alas®a

Ald, DEC RSEGHS Marek 23, 1950

Ne te Shigperfield, forsster

oo TPE LR OR oh ose oh
Sok TBS Re oe LE

KiQuny Mette, ete dle gs4 &
- =“ ae O88 Fae ty Baas

odDSO aAE
Se

he ap
4 BER. BAS 3

is mete ts Maes C7),,

%% he teporbent thot 211 Divkeion Supervisors malstoin 2 sacord
of land undew shale castedy and withoub Gationsl Forest statis
an the regulations goversing the one aml csstpancy of thee Londés

nee qometimen éifveract bi may reqpects aml sore goateioted that
those govering the adelaistration af Seguler Yotional foreat Land.

o§ euGloge a dint in duplieste of teocte weigh de wot beve Sotho
sorest status. Sisese mace amy neseusury additions ar corrections
on one copy and geben it te the Segionad offles at your aarky
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LAND UNDER THE CUSTODY OF THE FOREST SERVICE
WITHOUT NATIONAL FOREST STATUS

TRACT DIV. AREA CUSTODY ACQUIRED DATE

Gravina 4.5, s 55.96 Bx.0. 3465
—

5/19/21

Gravina Water
Source $ 20 Bx. 0. 5036 1/akj29
Hyder Adm.Site § Approx 1.00 Res. by Trustee 1922

Dock 13 8 0.19 Bx.0. 277. - 10/22/16

Rotary Beach § 4.06 Donation 6/8/43
U.S.8. 81 $

wo SL s . 27.04 Reconveyed
# g15—=i“‘(<i‘ by exchange 1934

oH. Kitehis., 2g) TY PShanpS UNDER
THE CUSTODY OF THE FOREST SERVICE

Foes Hern Slo- t ae S rep? WITHOUT NATIONAL FOREST STATUS

PRACT DIV. ARHA CUSTODY ACQUIRED Dats

Juneau B.S. A 6.45 Bx. 0. 2h12 Bw3Qe16
Sitka Dock A 2.50 Bz. GO, 3333 - 103-20
Juneau Dock A 50 frans. & Purchase 1930 & 1935
Juneau R.S. No. 2 A 15.29 P.L.0. 567 ig’gHlerherdPR PSS GIS Furehsse (9 3x7

Bx

LAND UNDER THE CUSTODY OF £HE FOREST SERVICE
,

WITHOUT NATIONAL FOREST STATUS

TRACT ;

, DIV. AREA CUSTODY ACQUIRED DATS

Petersburg Wharf P 1.63 Bx.0,. 6189 7/3/33
" OffL ce Po. 0,110 Purchase

“
a R.S. Bx.0. 1672 3/25/26

Wrangell Adm. P 0,01 Purchase 1949
AN AA S p 0.6 Donati 1942

An

gal Sreek LAND UNDER TES cusTODYGF BE FOREST sERVicE
WITHOUT NATIONAL FOREST status

Hi

TRACT : DIV. AREA CUSTODY ACQUIRED DATE

Cordova B.S. PWS Bx.0.
338

10/7/20
Byak Lake Boat Site " 0.23 |

Bx.o, 4egh g/25/25
Odiak Slough Marine
Site # .. 0,22 Plot USS 1383 1922

Seward Adm, Site K Purchase 1936

aL
&

shee ae aa

woe.v Pws
eo Ge,
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FOREST SERVICE JUNEAU, ALASKA

Division Supervisor, Juneau, Alaska April 4, 1950

W. A. Chipperfield, Forester

u
SUPERVISION, R-l0
Land Without National Forest Status

The duplicate copyof the list of tracts without National
Forest status was not returned to the Regional office with
your memorandum of March 30, 1956. Please send it and add
Herbert River Public Service Site, 6,18 acres, acquired by
purchase, 1935.

nuk ecy

%
,
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FOLEST SERVICE JUNEAU, ALASKA

Division Supervisor - Petersburg, Alaska
—

August 23, 1950

%. 4. Chipperfield, Forester ~ Juneau, Alaska

USES, Zongass (P)
Wrangell Highway

Reference is hereby made to your wemo dated Sugust 22, 1950 - U

SUPERVISION, R-10, Setback Distances.

The get back distance fram the center of the highway in Sections

L and 2 of the Wrangell Highway BDevclo-ment Plan for lot lines is
33 feet which was the standard distance in effect at the time

the lots were blocked ont and surveyed. Beginning at Section 3

on this Highway, the set back distance was inereased to 50 feet,
whieh eonforms $6 the revised standard for this highway. dots in
this seetion have been Wiocked out and final survey requested in
uocordance with this standard. Ti is umnécessary to make any -

change in the groups. There is one exception to the above: Lots

19 to 22 in Section 2 were blocked out in 1949 with a set back

distance of 33 feet. This should be changed to 50 feet, Arrange-
nents of this change in the field notes ean be made at the time.
final survey is requested, At your convenience, the front corners

should be get back to the 50' distance and the Regional Office
notified. when this is dene, Additional bearing trees shovld not
be. established far these corners.

she standard set back distance for improvenents Ig 100 feet from

tke center of the road. UExceptions/for garages and cases of im-

provements vlaced within this distance prior to the time the 100!

3e% back policy was sdepted, should be made.

You will note by memo of Sugust 7, 1950, that all the highways
on the Petersburg Division have the same set back distance as

ERD Roads.

Glause 21, Porm U-530m-M10 is a revision of Clauses 4 and 5 of
the old form, U-530m—-R-160, <Adcbually, the 100 feet set back

requirement for bulldings has been in effect for several years
anc the revised policy does not change these requirements on

your division.

We will be glad to clarify other points of the new volicy when

they are aot understood by you.

2d ft /ect
o¢: ELF.
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STANDARD FOPM NO. 64
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Forest Service, Petersburg, Alaska

Office Memorandum + ONITED STATES GOVERNMENT

TO

FROM

SUBJECT:

— paTE: August 22,1950 ,
ae a oo

: jiebse

Regional Forester, Juneau

oun ervisor
2 tes ad heagta EE OA,

afte

SUPERVISION, R-10 Set-back distances
E
R&T, Right of Way.

Reference is made to your letter of August 7 and to the recent
manual amendment covering the same subject.

Most of our group surveys, along the Wrangell and Mitkof
Highways, are covered by a U.S,Survey. Iunderstand that these
can't be changed and assume that we are to achieve compliance>
with the new set-back requirements, by inserting a clause in
future permits regarding building locations, and explaining
the matter to future permittees.

,

I assume that the same procedure will apply to areas not covered

by U. S. Surveys, which are at present partly taken up, and
which would present an irregular property line if resurveyed.
We, however, have at least one group on the Wrangell Highway,
which has been recently surveyed and approved and inwhich there
are no permittees. Is it your plan that we should resurvey
groups such as this or should we wait for a U. S. Survey and
enforce the new set-back requirements through a special clause
in the permit,

I would appreciate your answer to the last question above. Also,
if I am wrong in any of the above suppositions, please let
me know.

,

Cu. A.

RECEIVED
AUG 22 1956
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U-~Supervision,Rights«of-way,Easement
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a Divisions Auguat 3, 1950

Chas. G Burdick, Assistant Regional Forester
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STANDARD FORM NO, 64 FOREST SERVICE WASHINGTON 25, Dd. Cc.

Office Memorandum e UNITED STATES GOVERNMENT

TO

FROM

SUBJECT:

: Region 10
DATE: April 19, 1950

: dohn Sieker, Chief, Division of Recreation and Lands

U-ADJUSTMENTS, R-LO, General

&

AIR MATL oe
Reference is mde to your memorandum of March 1,

—

Your questions are answered below in 1, 2, 3 order as set forth in

your memorandum. The answers are general in nature and mst be

accepted on the basis that circumstances peculiar to a particular case

might operate to bring about a different viewpoint. The questions

have been discussed informally with the Office of the Solicitor.

i. No.

2. We do not believe that the Forest Service administrative policy
with respect to use of set-back or roadside zones can operate to
defeat the location of a valid mining clain.

3. Yes.

4. The mining claim may be used for mining purposes only. The mining
claimant does not have the right to interfere with the highway
since his claim is located subject to a previously located

right-of-way. His use must not interfere with the use of the

right-of-way for highway purposes. The highway proper could be

widened within the limits of the right-of-way without the
consent

2

of the claimant and over his protest. :-
~v 8.

‘Mining operations outside of the highway proper but within the ve
set-back or roadside zone as defined on pages NF-G3(20 and 21) of |

the Manual can be controlled and regulated in the same manner and

to the same extent as elsewhere on national~forest land; the
claimant's rights are not affected at all by the designation.
However, the owner of an unperfected mining claim can be required
to obtain a permit for any use of the land which is not in
furtherance of the purposes contemplated by the law under which

appropriated, and no such use should be authorized which would not
be allowed in the set-back distance 6r roadside zone ‘if the mining
claim did not exist. :

Please note the distinction between roadside zone, set~back line,
and highway right-of-way. Roadside zones or set-back lines as

vA defined and discussed on pages NF~G3(20 and 21) include the
highway right-of-way. The highway right-of-way is the area

actually occupied or needed for the road surface, shoulders, ditches,
and cut and fill slopes. On surveyed roads the right-of-way is
usually 66' but may vary considerably in width.

Le
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7

STANDARD FoR FOREST SERVICE ALASKA

Office Memorandum e UNITED STATES GOVERNMENT

* “ Ts + - Mase 29 Oey
TO : Wine be Chinverfield, Yorester - Jumeeu, Alaska DATE: March 30, 1650

FROM : CHAS. ¢. BURDICH, Assistant Regionel Forester ~ Juneau, Alaska

SUBJECT ROADS

to heave recently discussed the problem of issuing
* m ON

oe
2

7 o

GO

est highways wit Stoddard. They are g

full responsibility Por such work without permit fromthe Forest

Service. Is would seem that this would be the better way of

hendling such improvements where the right-of-way crosses. ori-
vyately owned Lend and the government enjoys an easement only
Pleese consider whetherwe would want the BFR to issue cermits
where tas righb-ofeway is nebicnal forests land. f

Mestion
waevher

we would want one system on rignts-of-wey under sasement and another

systemon national lores% rignbs-of-ways

MPr r

Burdick:

Where only the road is involved in the proposed use, have the

B.P.R. handle,

This would include parking areas, driveway approaches, etc.
Pipelines would undoubtedly require a Special Use Permit as they
will probably extend beyong the ROW. However, let the permittee
get clearance through the BPR for any disturbance to the road.

Telephone and Transmission lines would require a permit from us

but here again they will deal directly with the BPR in event
it is necessary to distrub the road.

I think that after this policy is in effect for awhile and all
concerned knows how it is supposed to work, it will be much

simplier and smoother and less work for the Forest Service than
what we have had.

WAC
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UNITED STATES DEPARTMENT OF AGRICULTURE

OFFICE OF THE SOLICITOR

901 United States National Bank Building
Portland 4, Oregon

ATRMATL

, March 16, 1950

Mr. B. Frank Heintzleman
Regional Forester
Forest Service, U.S.D.A.
Juneau, Alaska

wiht

Dear Mr. Heintzleman:

Subject: U - SUPERVISION, R-10, Row and Easements, Policy

Please refer to your letter dated February 2, 1950, in which inquiry

was made as to what authority the Forest Service has for regulating-

the use and occupancy of a highway right-of-way crossing private land

for which the Government has obtained an easement. It was explained

that in some of these rights-of-way across private lands other interests

are also acquiring an easement. For example, the Ketchikan Public

Utilities Company will locate a transmission and telephone line across

private lands and within an area for which the Forest Service has ob-

tained an easement of specified width for highway purposes but actually

occupying only a portion of the area for highway use. There are other

cases where individuals will use a portion of the right-of-way for

domestic water and sewer systems.

There were enclosed with your letter two forms of right-of-way agree~

ments now in use in Region 10. The first, Exhibit A, is the Forest

Service form, amd the second, Exhibit B, is the form of right~of-way
deed used by the Bureau of Public Roads in Alaska.

We have not been confronted with a similar problem in this area, nor -

do we find any decisions on this matter. We have checked the Alaska

Code and cases reported in Alaska and find no statutes or cases there

which are applicable. It is our feeling that the decision on this
matter is governed by the general law relative to easements.

Before we discuss this general law, we should like to point ont that

there is a material difference in the two forms submitted as Exhibits
_

Ae and B. Exhibit A provides a perpetual right-of-way to have a

width of a certain number of feet, "said vight-of-way to be used by
the grantee for the construction and maintenance of a Forest road to~

gether with the right to construct and maintain on the said right~
of-way a telephone line". The purposes of this right-of-way are

therefore limited. Exhibit B provides that "The said right-of-way
hereby granted is for the maintenance and full, free, and quiet use

Copres sent SER,

iad
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2 - Mr. B. Frank Heintzleman - March 16, 1950

ami enjoyment by the United States of America or tne Territory of

Alaska for any ani all purposes by it desired or deemed necessary
or beneficial for and inconnectionwith the control, administration,
or use of the National Forestsor the resources thereof, and, so far

as may be with that enjoyment compatible, by the general public as

a public highway of a certain road or way heretofore formed, being
feet ( ') in width, and traveling the above de-

scribed premises according to the said plat__hereto attached and

made a part of this instrument". This easenent is for all purposes
in connection with the use of the national forest.

Certain general legal principles can be applied to the above two forms.

First of all, the extent of an easement is determined by the grant, ard

no material change or enlargement of the right acquired can be made if
thereby a greater burden is placed upon the servient estate. Big

°

Gottonvood Tanner Ditch Co. v. Moyle, 159 P. ad 5963 Nielson v. Sandberg,
T41 P. 2d 696; Fristoe v. Drapeau, 204 P. 24 336. There is nothing in
the language of either of the easements referred to above which makes

them exclusive. Therefore the purposes of the easements are confined to

the language of the grant. An unlimited conveyance of the easement is in
law a grant of unlimited reasonable use. This means that the above sase-

ments have as an incident thereto anything that is requisite to their
fair enjoyment, but notwithstanding this, there remains in the grantor
the right of full dominion and use of his land, except in so far as

the limitation thereof is essential to the reasonable enjoyment of the
easement (17 Am. Jur. 994). The fact that the easement in Exhibit A

has a specified width ani location would not necessarily determine the
extent of the burden imposed upon the servient land. City of Pasadena

v. California-Michigan Land and We Co., 110 P. 2d 983, 986, and cases
cited therein.

There are two California cases which are particularly applicable to
this situation, namely Colegrove Water Co. v. City of Hollywood, 90 Pac.
1053, and City of Pasadena v. California-Michigan Lami and W. Cos, supra. —

The first case involved the right to lay water pipes across a city
street for which an easement had been granted. The court heid that the
pipes could be so laid and stated in the opinion:

"Where the city undertakes to occupy the space above or
pelow the surface of the street for any purpose within
the scope of the public uses to which highways may be

put, the use by the owner of the fee must yield to the
public use. Furthermore, the use by the owner of the fee
‘is subject to reasonable regulation in the interest of the
comfort and convenience of the commmity as a whole. ‘But
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3 — Wr. B. Frank Heintzleman - March 16, 1950

the owner of the land over which a highway is laid retains
his right in the soil for all purposes which are consistent
with the full enjoyment of the easement acquired by the

public. This right of the owner may srow less and less as

the public needs increase; but at all times he retains all
that is not needed for public uses, subject, however, to

municipal or police regulations. (Cases cited) And in-
agmuch as the right to use the soil below the surface is
one that can rarely be practically enjoyed without first
disturbing the surface temporarily in making the neces-

sary excavations, it must be held that the owner of the
soil has the right to make such excavations as will en-
able him to install the materials or do the work requisite |

for an enjoyment of his rights in his lami. The occupation
of the soil by a water pipe, so long as no public use is
impeded, is a legitimate use by the owner, and carries
with it the right to excavate the soil, subject to such
restrictions by the municipality as will insure the least
interruption to the public easement."

In the case of City of Pasadena v. California-Michigan Land and W. Coe,
the City had a right-of-way of a certain width for pipe lines. The
owner of the servient estate granted the defendant another right-of-way
to lay pipe lines within this same strip. The court held that that
was permissible but that if the two uses ever conflicted, then the City
would have a prior right.

Applying these principles to the right-of-way forms submitted, we be-
lieve that under Exhibit A the Forest Service has a right-of-way for a
road and a telephone line. This does not preclude the use of the same

strip of land for any other purposes, such as transmission lines or
sewer pipes so long as these do not conflict with the Forest Service
road and telephone line. The Forest Service would, of course, have
full jurisdiction over its road and telephone line, can maintain them,
and can regulate their use. However, the Forest Service would have no
jurisdiction to regulate the use of any other facilities occupying the
game land under another easement from the owner of the servient estate.

Under Exhibit B the United States has a right-of-way for all purposes
being necessary or beneficial for the use of a national forest or the
resources thereof. As already pointed out, this is considerably broader.
Although there does not appear to be an exclusive use, there is a use
which covers many purposes, am the Forest Service would have the right
to object to the use of this same strip of land by any other party
which might interfere with the use of that land for any purpose
which the Forest Service might have in mind. Also, the Forest Service
would have the jurisdiction to regulate the use of any road or other
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4 -— Wr. B. Frank Heintzlenan - March 16, 1950

facility which it might place on that right-of-way. You might find

in some instances that the Forest Service has not used the right-of-
way to the full extent and that some other person has put a facility
thereon which could in the future interfere with, the Forest Service

uses Although the Forest Service probably could not prevent such use

by a third party unless the interference was immediate, the Forest

Service would always have the prior right of use and in the event of

afuture conflict, the third parties! use would have to be forfeited

or changed so as not to interfere with the Forest Service use. There-

fore, there would be some jurisdiction for the Forest Service to require

third parties to obtain its consent to use the right-of-way and also to

meet such conditionsas might be imposed by the Forest Service. This

would be in the nature of a special use permit. As indicated, we do

not believe this could be specifically required by the Forest Service

if the owner of the land granted another right-of-way which did not

immediately interfere with the Forest Service use. However, it would

prevent future difficulties and conflicts of interest and would

facilitate the administration of such rights-of-way.

Very truly yours,

2

C. C. Carlson
Attorney in Charge
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SCQRES? SERVICE SUREAT, ALASKA

Chief, U.S, Forest Service, Yashineton, D. Ge Hareh 1, 1950

B. Frank deintcleman, Resional Forester, Byt Ghas. G. Burdick, Acting

U
ADTUSTMENTS, BehO
Haining Gleien & SeteBack Distance

Some uncertainty existe in Region 20 concerning standard set-back

distances, yoad rights-of-way and mining claims. We will aporeciate
receiving more informe tion regarding.

i. is the forest Service standard set-back distance for
highways considered 2 part of the highway right-of.vey?

ae Agsuming no withdrewel has been made on Hationcl Forest
jangd can = mining cleim loeation incinds on ares within
the standard set-back distencte?

3. Gam a mining claiw be luceted seress 2 hichvay?

h, If the ansver to ousahien 4 le yee; Phat anthority has
the Forest Service te regulete the use of the Land
within the standard set-bsek distance?
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STANDARD FORM NO. 65 FOREST SERVICE JUNEAU, ALASKA

Office Memorandum e UNITED STATES GOVERNMENT

TO . : Regional Forester, Juneau, Alaska DATE: February 23, 1950

FROM : #7, A. Chipperfield, Forester

SUBJECT: U
ADJUSTMENTS, R-10
Mining Claims & Set-~Back Distance

It will be desirable to obtain the answer te this question:

Can a mining claim be located within the set-back distance of a

highway where no withdrawal has been made?

Olgas ~~



Reproduced at the National Archives at Anchorage

u
SUPERVISION, BLO
ROW and Easements
Policy

Smeau, Alaska OhFebruery 2, 1950 Chad

Ne. C. G. Garlson
Attorney in Charge
Office of the Solicitor
U.S. Department of agriculture
901 U.S. National Sank Suilding
Portland &, Oregon

Dear Mr. Garlesont

We will be pleased if you will cousider the subject stated below
and give us your comments.

What authority does the Forest Service have for regulating the
use and occupancy of a highway right-of-way crossing private
iand for which the Government has obteinead an easement? ve
have in wind a case where the Ketchikan Public Utsllities
Company will locate a transmission and telephone line across

private land and within an area Tor which the Forest Service
hag obtained an easements of specified width for highway purposes
but actually occupying only a portion of the area for highway
use. We have other cases where individuals will use a portion
of the right-of—way, for domestic water and sever systems.

The enclosed Exhibit "A" ig the form of right-of-way agreement
now in use by the Forest Service in Region 10. Exhibit "3" is
the form of right-of-way deed used by the Bureau af Public Roads
in Alagita.

Very truly yours,

BR. PREANE ASINTLLEMAN
Regional Forester

By: GHAS. G. BURDION

Snelosures (2)
See acy “2

. a Re
“> Uy
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RIGHT-OF-WAY “AGREE OR FORESE ROAD

SG OA te dap ot ldd cede: ben

> Whistagréement,:made thig.: day. of
the year

of 19-1... by ond. between Coase eget of the

+ Recording District. of | the Judicial

Division, Derritory: of alaska, 4 eorporation organized and existing under

“the Vaws of the
a

pkaco ofbusines: |
hereinafter caliec.

the ‘gtanbor jand. the Wales Statesof America, hereinafter called the grantee:

Witnesseth
that the ‘said grantor, “gor “atd'in’

“Sonsideration “of “the benefits
. atide: +

+

to be derived from ‘the. hereinafter “deseribed “Yoda“to”“Be congiracted by the

grantee,‘the benefits whereof are hereby acknowledged, hereby grants,

bargains, and conveys unto the grantee a perpetual right-of-way over and.

across the following described lands of the grantor:

together with all the rights and privileges necessary

-

for ‘the
accomplishment

of the purpose hereinafter set. ‘out;sald. right-of-way to ‘have
a width of

“2 1 feety extending feeton each side of the center line cf

. the road_to, be constructed thereon, and to be located and, defined as follows:

aa

said right-of-way to be used -by: the grantee for the construction and main—

tenance of a: ‘Forest,road together withShe.. right toconstruct and maintain

the said right-of-way a telephone line.

J-507m-R~1O
(Rev. 3/18/49)
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-m Ow

The herein described right-of-way is granted and e¢onveyed upon the

condition that it shail
x
not be assigned ‘to ‘any person

or persons except the

‘Territory of Alaskaor the Territorial Board. of
. Road Commissioners of Alaska

and then for the “purpose £ constructing. and maintaining a, public road, and

upon. the further condition: that. should said right-of-way:
be abandoned by

said grantee and not transferred. to the Territoryof Alaska or the Territorial

Board of RoadCommissioners
of Alaska, (OF.it sO transferred, if it. be

an

bandoned by said transferee, then
said right-ot=waya togather

with ali the

. rights and privileges appurtenant"thereto, shall thowupon terminate and

revert to. the grantor,
his heirs

or assigns.
In testimony whereof, witness, the

following ‘signature:

Owner

“Witness:

)
ss}

‘This is to certify that on this - _ day.,of »

“efore me, Notary Public, duly commissioned axd

19

sworn, personally appeared
epraantimne

personally known to me, and personally known by me to be the individual

who in my presence signed the within and foregoing instrument, and

. acknowledged to methat _ freely and voluntarily signed the same for

“he uses and. purposes herein mentioned.
-_

WITNESS my hand and seal this. day of » 19 o
xe

Notary Public.
My Commission expires
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if vofast SeRvigs JUNEAU, ALASKA

chief, 0. 5. Forest Service, #ashingten, D. ¢. January 6, 1990

3B. Frank Heintslewen, Regional Jorester

G &.
SUPEOVLT BIOS
PaLicy
Rondsids foneg

in reply to Mr. Slekerts se morandum of Vecember 6, 1949. |

& great storm of protest has followed the withdrawal of extra wide

rightseofevay for roads over the public domain in interior Alaska.

?he gtorm ragea nerbiemlarly over widths greater than 170 feet on

each side of the center line. UYomesteaders have nrotested becnuse

of the Length of side roade they are compelled to congtruct, saintcin,
and keep cleax of snow, feay that other parties will be given leases

on righteof-vay lends tetween the homegteaders line and the devaloved

read, distanea from the devaloped road of gas stations, ete. which
—

hotiesteaders have or might want to construct, podedble unkempt condi
tion and brash and forest fire hazard on this strie of “noeman's lend"

infront of the setilers howe if the redersl Government doesn't get the

funds te Loprove ot police 44.

fhe Alaska miners are alee osgosing the ase of extra wide abrios in
the vlacsr country ac auch withdrawals any inclede much placer grount
of nerrow valleys.
ke ave informed that if, aa a reanlt of heavy crotests, some extra
wide withdrawala sre later reduced in width, it may be necessary to
ask Codgress for speolal legislation to permit aijoining owners of
petented land who have alreséy atusired their fall acreage, to take

un the additions] lands in front of their homes and business establish
menhs.

1 reeomsend the following for the Hatdonal Forests in Alasiony tu all
cases the widths mentioned are set back distamses fram the rocd center
Line:

ewe

She Netlonal forest section of tha Kexai Paninsula Highway
between Anchorage and Homer, inaluding the branchste Seward 477"

LOO feet of each side of the center Line (Sais ie the right-
ofavway width used on the seations of this highway which croag
pen mublie Lonis to tha north and west of the Forest Boundary).

Levelopnent roaig = 5O feat
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& = Ghief, U«S. Forest Services ~ January 6, 1950

|

-PRINGE WELLIAS SOUND DIVE STO

Sopper River Hignway - 100 feet

dther Forest Highways (community reads) « 56 feet

Veveloprent roads « 50 fect

ft. wt Th A om
wh OE. ASEH oo et Sok

voreest Righvays within approximately 12 miles of towns ~ 50 feet

Beyond 12 miles » 100 feet

Developuent teades ~ 50 feat

i am ¢onfident thet the above widths will fully meet our purposes if
not sdhered to, tag rigidly. Yor examele, where winding sections of

roatis indicate thet major changes in read slignsent area likely io be

made ia the dubure, the set-back width shauld te vider than the steandurd

iu usa generally for that soad. Tha width in auch enses should be

Subablished after consultation with the Bursaa of Publie Roads. again

where terrain snd Sister cover wilh hide imprevenante from the read, or

there le gome snechai wiblde use ox sattlewent uae to be gorved, oecunpanay

waidh infringes somewhet of the eeiebeck strip gheuld be authorized,

i hope wa can diaeass this further when I vesch dssbington.in Late

Vanaury.

i”



Reproduced at the National Archives at Ancnorage

VEGE

chief, U. &. Forast Service, vashington, 5. 6. Jannary 5, L950

S. Frank Heintgleman, Regional Forester

Oe:SUVEBES
Selicy
Seadelide fumes

a,
.
0

in reply to Mr, Sleker's =morandua of Lecember 6, 1959.

Ah great ater of vrotest has followed the withdrewsl of extra wide

Kightseof-way for roads over the public demain in interlor Alaska.
—

vhe storm rages partiewlarly over widths graster than 1° feet on

each side of the canter line. Homesteaders huvrs protested beciase

of the Length of side roads they ero compelled to sungtruch, salntcin,

and keep clear of snow, four that obher parties will te given leases

an righteof-way lands tetween the howestesdars line and tae developed

road, distance from the developed road of gas stations, ste. which

homestescers haws ar might want te conatruct, possible unkempt condi-
tion and brush and. forest fire hazard on this strin of 'no-man's Land”

infront of the setilers howe if the federsl Government doesn't get the

funds to improve ot wolice it.

fhe Alnsks gainers are also ospesing the use of extra wide strivs in
the nlacer country as such withdrcwals may include much placer ground

of narrow valleys.

ve ave informed that if, 24 a xesult of heavy orotests, seme oetra

ide withdrawalsare later reduced in width, it may be neegszary to

ask Congress for special legislation te yersit adjoining owners of

setented land who have alreaky acquired their full acreage, to taire

un th: additional lsads in front of their hones and business establish»

senie,
Ll Pegosumenmd the following for the Eatiensl ¥orests in SLaske; in all
tuses the widths mentioned are set bask distances Evom bhe vosd cenbar

Lins?

nokSe ue Seen nial

fhe tational sorset section of the Menai Peniusala Highway

Ustween dnchorace and Homer, inealuding the branch to Seward «

100 Peet om each side of the center line (thie is the right-
of~way width used on the seetions of this highway which cross

enen sublia lauds to the north sud west of the Forest Soundsry}.

Mevelonuent roade » 50 fast
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2m Chief, UeS. Forest Servies January 6, 1950

BEINGS WILLIAM SOONG DIVISION

Sopper Biver Highway - 100 feet

Sther Forest Highways (community roads) ~ 90 fect

Development roads « 59 feet

PURGaS! MATIOSALD PONS?

Forest Highvays within approximately14 wiles of towns + 50 Test

aeyond 12 sileg « LOO feet

DereLlopaent roads ~ 50 Feat

i am cenfident that the above widths will fully meet our purposes if.

not adhered te, teo rigidly. Fer example, where winding sections of

roads indicate that major changes im road alignment are likely to be

meade in the fuiure, the set-back width should te wider than the standard

in use gonevally foxy that read. The width in such cases ahold be

agtablished after consultation with the dureau of Public Hoads, Again

where terrain and gimber cover will hide improvesents from the road, or

theve is s0ue special public use or setilenment use to be served, ocaupsney

which inufvinges sduewhet on the sei-~bank atrip should be authorized.

i neous we can discuss this farther whan T reach vashington in late

)
eal Pee
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“and the Gulkana'-.Sl
* Roadwere withdrawn

i,ts roads, :*and™loéal.,
Alaska, an,ord
“under' ebr
months, says:Delegate

vsletter, :

in: the Perris
300° feet.

on”

él
sified -above as, / thro

ae stadlsey 3
Ta OAS ee

orUpjit the backsi
‘$00 feet on’each ‘side “oF
ter line of theAlaska

try.
"The lands ‘released by.

w
y
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an an g 8

5
Romesite laws on’Septeinbel
-subjéct to veterans p
-for a -90-day ‘period.i

ce

8/30/49
NOTE.

Set-back line for new
road, Indien to Mile 58:
is 100 feet on each side
of center line, with
right to occupy outer
50 feet on approval of
Regional Foresters

Suppose we should use same
plan for remainder of road
from Mile 58 to say Kenai
Lake and on road from
Mile 37 to Russian River
outlete

BeF ele
Qo se

*
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FOREST SERVICE SUUBAU, ALASNA
STANDARD FORM NO, 64

Office Memorandum © UNITED STATES GOVERNMENT

TO : THE FILES DATE: February 12, 195k

from : V, Blackwell, Regional Engineer USAT,

supyect: E-ROADS AND TRAILS, Coppex River Highway
-¥ctiSES, Chugach Copper River & HNerthwestern Railroad
U-ADJUSTMENT, Chugach« Copper River & Northwestern Railroad, Jumeau 0288

Following is briefly the history of the Copper River & Northwestern Raiiraad right-
of«way from Gordeva to Mile 39, Chugach Forest boundary.

Jar 25, 1906 Company articles of incorporation filed with Department
of interior.

February 19, 1906 Company 2iled map of preliminary route.

Mareh 1h, 1905 Articles of incorporation accepted by Secretary of Interior
ander act of May 1h, 1898, This act is know as the Alaska Right-of-Way law.
t did not find the entire law; however, a few portions were picked up here
and thers as follows:

"SHG, 2, That the right of way through the lands of the United
States in the District of Aleska is hereby gramted to any railroad com-
pany, duly organized under the laws of any State or Territory ox by the
Gongress of the United States, whieh may hereafter file for record with
the Secretary of the Interior a copy of its articles of incorporation,
and due proofs of its organization under the same, to the extent of one
nundred feet on each aide of the center line of said roady also the right
to bake from the lands of the United States adjacent to the lime of said
road, material, earth, stone, and timber necessary for the construction .

of gaid railroads

"SEC. ly
.

Provided further, That any such company, by filing with the Secretary
of the Interior a preliminary actual survey and plat of its proposed route,
shall have the right at any time within one year thereafter, to file the
map and profile of definite location provided for in this Act, and such
preliminary survey and plat shall, during the said period of one year from
the time of filing the same, have the effect to render all the lands on
which gaid preliminary survey and plat shall pass subject to such right of
way’.

5. That any company desiring to secure the benefits of this
Act shall, within twelve months after filing the preliminary map of location
of its road as hereinbefore preseribed, whether upon surveyed or unsurveyed
lands, file with the register of the land office for the distriet where such
land is located a map and profile of at least a twenty-mile seetionof its
road or a profile of its enbire road if less then twenty miles, as definitely
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SecreGary of InterLor, bhe gight of way
portion of the right of way as traversed publie Tends

National Forest thereupon avtomatically acquired national forest. status

under the proclamation establishing the forest.%
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