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/ FORBST SERVICE FEGION 10 JUHEAT, ALASEA
PORKEY SUPERVIEOR, Chugach Juue 17, 1959

M. B, SRIGE, sesisvant Reglonal Forester

Yo

Sy Mea T e

o Sos” S
T

SRR V10N, ﬁ‘em&ral

Mr. Brown has informed me of the good work pecenkly aﬁﬁﬂmﬁiiﬂhﬁéfﬁiﬁh Bick

Bowe in revising the prelininary plan for the Portage Glacler Recyeation Area.

T¢ ie now up fo you to follow through on the remaining details of this coupres
nengive plan o be gere that it is in form Lo ge ahead with plamning of davel=
opment details. We wish to submit a copy of the comprehensive plan to Washington
promptly as & bawis for allotment rocegeition.

s, Keathley should not be allowed bo sniarge his present building nor should
any commitment 0% approval of his request for & term permit be given until the
cocreation plan is approved in this oiffice smd clesvance for the ters pernilt
cbtained from the Washington offics. '

The permit Ifor this use was nevey amended Lo take cave nf the masonry structure
at the presint jocacion. AL this lase dave it does noh appear workthwhile to
make such an anendment in view of the fack that consideration will be given soon
to granting & Lepm permil. 1f and when this pernit is granted or the appiication
A For it is rojected, careful plans and ﬁﬁvia&ﬁwwarﬁiug of a new term OF Lemporary

%%,..( sermit musi be wndertsken. This wiil cail for & careful layost plan and ade-

‘ gquate specifications for the styucture or structures. You must make provision
to eliminate bie possibility of the stvusturs peing painted glaring colovs oF rhe
structure itsclf having a protesque Lppearante. uamilton will prowide you with
some desizn shekches which reathley's avehicect van use to arrive at & plan for
the building. Such plan must bave ghe approval of the Forest Service and oust
be Eoliowad. Hamilisn will ery to bave these sketches to you by July 1. It
will be desivable o go over Radlionts meterial with Reathley at this time to

) obtain his soneral dgreenent on ousrsll design. lLayout of the special use area
and the inclusion of cabias, traller surking, ete. ave speclal eonsiderations

that will have ko be worked out belovs appiication for a term permit can be

considersd.

It is Teporiod that use was already undey way at existing campgrounds during

Rowe's trip hut that pelicing and sresesson maintenance wera not acconplighed

as they should be. The funds for phis work heve been allotied to you and the

scheduling of guch work is clearly wruv pespopsibility. Possibly the snow

jeft and use starced soomer tham you oxpected. However, it is vyour vesponsibility

to watch for sud mest sugh changing coadicions, We have commitied ourselves

firmly to the {hief that policing and saintenance will be done om all our recyes-

tion areas to Opevation Outdoovs standards. Ve fully expect you bo use your

funds and oDanpover wisely and effectively to meet thig comnitment,

) ) &eﬁﬁz,

oo G (el heddons A
Lo ! ,///f M. B. BRUCE

MBBruce rksm
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RECEIVE
MAY 6 j1gs5

Uo S, FOREST SERVICE WASHINGTON 25, D. C.

EAU, AtASKA

Region 10 DATE:  May 3, 1955
John Sieker, Chief, Division of Recreation and Land Uses

U-SUPERVISICN, General

We are returning your order for a copy of the 1954 bound edition of
Title 43, CFR. The publication should be obtained by you direct
from the Superintendent of Documents, Govermment Printing Office,
Washington 25, D. C. Our information is that the volume will be
available in 6 to 8 weeks for a cost of approximately $5.00.
Announcement is usually made in the Federal Register.

BIM has been asked to supply us with copies of amendments and you
will be supplied if they are made available.

Enclosure
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7ELL
UNITED STATES DEPARTMENT OF AGRICULTURE
FOREST SERVICE

{5,
Address Reply to 5
CHIEF, FOREST SERVICE UQS WASHINGTON 25, 0, C.
and Refer to > ¥ ‘
U

SUPTRVISION
General January 19, 1955

REPLY DUE MARCE 15, 1955

Regional Forester
A1 Regions (except Tropical Region)

Dear Sir:

Reference is made to our letter of January 3 calling your attention to
Part IT of the Federal Register for December 23, 1954. This Part of the
issue "constitutes an editorial revision of the regulations in Subtitle
A, and the regulations of the Bureau of Land Management, comprising
Chapter I of Title 43 of the Code of Federal Regulations." The revised
regulations will be printed in the bound 1954 edition ofHAQWCFR, which
we believe should be purchased as a"working e PBE SEGh DLVISTOI 6L
Recreation and Land Uses, or its counterpart, in each region. In the
meantime no doubt each such division will want to acquire Part II of

the December 23, 1954, issue and have it available for reference purposeg.
Among other trings, it contains regulations under the United States
mining laws, the mineral leasing acts, Reorganization Plan No. 3 of 1946,
Color of Title Act, and regulations relating to public land exchanges,
homesteading, Indian allotments, and rights-of-way.

A

A list is attached of the subchapters in which we believe you may be
interested and with respect to which we think you may wish to keep currently
informed. If you will indicate on ene copy of the list and return it to

us the number of copies that you need of each BIM circular amending these
regulations, we will attempt to make arrangements to obtain and furnish
them to you as they are issued. The separate parts are listed only in
connection with Subchapter L-lineral Lands, since with respect to each of
those parts your needs may understandably vary. With respect to mineral
leases, Parts 191 to 198 (and for Alaska Farts 70 and 71) apply to leases
under the 1920 leasing act and, to the extent they are not inconsistent,

to the 1947 leasing act. As to any other subchapter not listed or for
which breakdowns are not listed, if you desire to receive amendments as

to only certain parts, please specify; for instance under Subchapter Fe-
Color of Title and Riparian Claims, Part 141 has only limited applicability
for certain States and will not be desired by all regions.

Very truly yours,

}ﬂ/L//€£ZJ;7ng4,/

JOHN SIFKER, Chief
Division of Recreation and Land Uses

Attachment
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INTERIOR

Subchapter A-—Alaska, Parts 51-82

Subcha~ter B--Applications and Entries

Subcharter F—Color of Title and Riparian Claims

Subchanter G—-Exchahges, Fart 148

Subcharter I--Homesteads, Parts 166 and 170

Subcharter J--Indian Allotments and Indian lands

Subchanter L--Mineral Lands

185
187

101

192
193
194
195
196
197
198
199

200

General mining regulations.
Leases of gold, silver, and quicksilver.

General regulations applicable to mineral permits,
and licenses.

0il and gas leases.

Coal permits, leases, and licenses.
Potassium permits and leases.
Sodium permits and leases.
Phosphate leases and use permits.
0il shale leases.

Sulphur permits and leases.

Minerals subject to lease under special laws.

leases,

Mineral deposits in acquired lands and under rights-of-way.

Subchapter M--National Forests, Nationmal Parks, and National Monuments,

Part 205

Subchapter N--Officers and Abstracters

Subchapter P——Practice

(Over)
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5__Chaoter I--Bursau of Land Management, Department of the Intericr

Subchapter Rf—Records R

Subchapter S--Rights-o f—way
Subchanter U--State and Ra“lroad Grants |
Subchavter V-—Surveys and Resurveys

Subchapter. Z—4W1thdrawals, Restoratlons, Cla351f1c 1oné, and
Executive Orders Lo :
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Porest Superviser, Chugach N. F. pecember 13, 1838
p. D, Hemson, Reglonal Povester By

E-ROADS & TBALLS, Polizy

| _\U-SUPERVISION, Poiley {Reguiation U-i4)

Refevence is made Lo your §-SUPERVISION, Policy (Regulstion -4
memorendun of Gotober 10.

It would be difficult o set 8 regionsl policy s 9 what constitutes
2 road end what & trail. To us Lhe gquesticn is whet is the definition
of s vosd, It is our spiuion thar when & traveled way becomes defined
on the ground by elthey repeated use oF by construction snd is uwsesble
by & four-wieel sutomutive vehicle, it is them & sond «

& mining claimsat cen exevciss bis wight of ingress and egress for
permission Lo have BCCESS ACKOLER nationsl forest lsnd. Howewver, to
ger this vight for a xwad he must subscribe to stipulations to protect
the nationai forests. FSH NI-H5-4(53) & {6y is the reference fov
exevcising this right undey Reguletion fe=14. The stipulstions can he
veried to £it the need and conditiona encounteved, such as 2 drivewsy
or & heavy constructed road.

Present veglonal policy is thet ne existing road will be put on our
road system and classed as sn "existing system vosd” uniess it at
least meets “Si° stendaxds, single jape~iight treffic, in the prasent
tvaasportation system. We do nel beve e plsce & road on oux system
just becsuse it ls o nationsl forest lsod, especislly if it does Bt
et our wintmun standerds, We have sttached s copy of the current
criteria for forest development roads.

we are asking the Chief’s Office to change pg~i4 {e} to read as you
%ﬁw suggested, Should the Chief uake thiz suggested change, our
job should bepose easier iu sdmintstering this type of use.

Aftachoent

CAMiller:psw
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FOREST SDRVICE

District Rengers, Cordovs =nd Kenal April 9, 1958

i, B, Hardy, Forest Supervisor

YISION, Policy (Rosds & Trails)

REPLY DUE SEPTRUBIR 30, 1958

Zegulation U-ll outlinee the Chief's policy with respect to roads
and trails. In brief, this requires a permit for all roads on the
nebionsl forest except roads on the system or those aonstructed and
used under bimber sale contracts, o whers there is a statulory right
of ingress snd egress, in which cases supervision is provided for by
the Forest Service. For Alasks only, consent and sypervision over
trail construction by the forest officer is waived, though required
in the States. This important exception mekes it wendatory that we
settle on & clearcut dividing linme between roads and trails.

issishont Reglonsl Forester Mitchell has spproved glessgificsbion
as = trail of any route which does not meeb single leme light duby
standards as Lo grade eand alinement. This will be our definitien
of 2 trail until furiher notlce.

You are msked to report on miming, trepoing end other ways on your
distriche on which svtomobtive equipment is used, and which are not
now covered by any permit or authority for use. Bob, examples would
‘be Mathison's snowmobile trails, Crown Polint ¥ine Hoad, end there
are probably obthers.

Uhet I want is bo be sure thet all such ways as should be clsssed

as rosds sre goversd by & permibt or sbher subhority and also that we
récognize subestandard rosds (brails) 2s publie hagards and sysbemebi-
eally sign them as not being public roads.

In my opinion, there is no longer sny jJustifiestion for = walver on
supervision over trails in Alacks, What sre your ideas on this?

Kemp this project in mind, I will expect z reply by Septeﬁber 30, 1938,

ge: RO for info , -
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DOUEST GERVICE JUSKAT, ARASEA
Porest Superviser, Clugach July 16, 1558

T, Bo Bruce, Jssistant Regiomal Forestew

UeSUPERVISION, Poliey {Bet~back distances)

Reference is made to your letter of July 1, 198, regarding sebwback
distances aloug higheays.

The instructions given in the wgnusl and road classifications in the
ne10 smendwent will govern iz planning ox issuing fature special uses.
Special use permits new in effect and commitments made in mix rogard
should be honored snd may rvemain. Suthorization for new construction
ot existing permits, when practicable, or on newly established lots
should conforn to the wanuel instrpctions.

with respect to Syak Lake, these special use persits camiot be converted

to homesite permiis if such permit would invade the 100 foot withdraval
so long as the withdvawal is in effect simge = twmesite permit is 2
form of land epiry which a regular permit is not. Ye do mot know what
commitments you have made but we do kmow that the 100 foot withdrorsl
on sach side of the road was discussed ab the group meeting in Cordova
last fall. IE was eited as one reasom:for the small muwber of lots
that could be made aveilable between the road and the lake.

4s previeusly stated, you should submip fract plams for the homesite
and residense oroups avound Bysk Leke, I£ they are spproved by the
Chief, we could then, if necessary to protect the buildings in growp i,
ask for s revecation of the withdrawal for the portion imcluded in the
lot,

The manual appears to be perfectly clesr iv estoblishing the class of
each Forest Risbway. The Chief’s instructiens are specific regarding
set~back distance for each clsss.

We were in exvor in guoting s hundred foot set-back for the Copper
River Highway in our previous letter since the new highwey classifica-
tion requirps two hundred feet. Thernew momsal smondment revoves any
question ag to the proper current classificarion.

You will be called upon to designate the preliminacy location of the
Jolmson Pass hosd. Actwal engimeering is plammed for a combract
enginepr crew. Io making the prelimimary location do oot fall to give
full consideration bo monwal divectives on seteback distance and shers
iine zomes. The limitastion expressed in thesge regards will lasfluence
the mmount of tecreation residence use you may wish to plan, Lf auy,
betueen the rosd and lske shore. 4s a matter of comment, do mot fail
to consider that the Chief’s policy vory definitely gives public
recreation use first priorvity.

]
(" ?{’_'\

o

d

B o AASE
RWFremning:akh M. B. BRUS FTTE OO
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!’\‘QLVU vt &<\: UNITED STATES DEPARTMENT OF AGRICULTURE  ~° "~
‘ l T e e —
| ?}'" OFFICE OF THE SOLICITOR A
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I
FOREST SERVICE BRANCH ‘ Portlandﬁsprgon’ e
DISTRICT No. .
December 16, 1932
Y

DL{ L)

Uses

L

Claims

Regional Forester,
Juneau, Alaska.
Dear Mr. Flory:s
Mr., Merritt's letter of December 7 is recelved.

The question submitted is whether in the event gpecial uses
igsued forwater supply, pipe lines, intakes, etc., and the land is
subsequently eliminated and patented under the homestead law, a patentes
could interfere with the rights of the special use permittes. Secs. 151
and 152 of the Compiled Laws of Alaska read as follows:

Sec., 151. Whenever, by priority of possession, rights to the
use of water for mining, agricultural, manufacturing, or
other purpo s, have vested and accrued, and the same are
recognized and acknowledged by the local customs, laws, and
the decisions of courts, the possessors and owners of such
vested rights shall be maintained and protected in the same;
an-d the right of way for the construction of ditches and
canals for the purposes herein specified is acknowledged and
confirmed; but whenever any person, in the construction of any
diteh or canal, injures or damages the possession of any
settler, on the public domain, the party committing such
injury or damage shall be liable to the party injured for such
injury or damage.

See. 152, All patents granted, or preemption or homesteads allowed,
shall be subject to any vested and accrued water rights, or

rights to ditches and reservoirs used in conmection with such

water rights, as may have been acquired under or recognized by the
preceding section.
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Regional Forester, Juneau.

The Act of August 30, 1890, (26 Stat. 371-291) states that
in all patents for lands hereafter taken under any of the land laws
of the United States Or om entries or claims validated by this act west
of the 100th meridian, 1+ shall be expressed that there is a reservation
from the land in said pa tent describing a right of way thereon for di tches
or canals constructed by the authority of the United States. (U.S8. Code,
Title 43, Sec. 945).

The special use permits issued by your office are under
authority of law and any pipe lines constructed thereunder would also be
constructed under authority of the United States, and in my opinion wounld
be protected from persons subsequently acquiring title %o the land. This
view is strengthened by the decision of Judge Borguin, United States
District Court, of Montana, under date of October 16, 1922, in which he
granted an injunction against the locator of a millsite from interfering
with possession of a prior special use permitiee. ‘

A permittee should also acquire title to that portion of the water
to be transported by his pipe line.

Another method of protecting 2 permi ttee would be to eliminate
by survey the area covered by his special use permit when the land is
surveyed for homestead entrys the elimination to cover not only the permi tted
1and but the source of the water supplys

o T note in looking uwp the Alaska decisions that I do not have &
*vcoPy.of the 1929 Session Laws. Mr.Sperling secured a copy of the 1931
Session Laws when I was in Juneau last year, at which time I thought I had

tbe 1929 Laws. I wish you would secure a cOpPy of the latter and forward
0 MG

Very sincerely yours,

Agsistant to the Solicitor
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Uses December ¥, 1954
L

Claimy

sssistany to the Sclieliter
Poyrtlend, Gregon
Dear Nr. Sssley:

e have hed several inguiries labely by holders of special
use permits for permids aythorizing sonstruction of dommsltic water
supply pipe iines from sources off of their gpecial use tracts.
The sources from walch the water is obiained ere from iand which
#ill propably be surveyed later luto homesites and eventually
patented to some other parties.

1If specisl uae permils ave granted for these waler supply
pipe iines, covering inieke doms end iron pipe lines on land which
is later eliminated from the Nationsl Yorest sud patented, whatl
%ill be the rights of the water supply permitiesssfter the land
is patenied %o other pariies? They are of courme vitelly interesited
in having their source of domesiic water protected permenenily.
T told thas that I thoughi prior appropriation snd conbinuous use
would be sufficient protection, but I au not sups just what the
practicsl reselt would be if the sourcd of the water were lader
patentsd and I shall appreciamie your advice. '

Fepy iruly yours,

e L. EEBHIET
Aassistent Reglonal Foresler

/
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/. Me. W, T Steley.
Y. Be ?ﬁrﬁS’ﬁ Serviee,
Portland, Oregon.

Dear Mr. Btaley:
Referemce i¢ made to your letters of July 16 and 29:

T discussed this situstion with Major Stuarh when he was at
" Jupeau the other day and he sgreed with us that the present legal
rights of spesial use permittees sre rather precarious. As you
know, we have & large number of permittess who have made substan-
3181 investments and who should he sure of the status of their
land ogcupsncy. Among these are 55 sress oocupied by canneries,
' the investmenta of which run up to $200,000 or more. There are
also 278 residences, 176 fur farms, one railroad, § resorts and
322 other permits. A number of these, probably mest of those on
which the greatest amount of mosey has been spent, are spparently
nét of the elsss intended in the Act of March 4, 1915, which, se-
cording to the Manual, applies to lands used for summsr homes,
hotels, stores or other strustures needed for publie regreation
or convenience. For example, I doubt if & cannery, which s purely
an industrial enterprise, sculd be regarded ss qualifying under
thie Act., Neither could & fur farm, & yeariong residence, or a
mumber of the other items.

If T am oorreet in my interpretation that the Mgt is not pro~
perly applicsbls o many of these ¢ases, 1t is evident that they
should be given better protection than the present speclsl use
permita, which are subject o mining locations.

I suggested to Mejor Stuart that remedial legislation is neces~
sary ani he requested thet we prepare a draft of legislation that
wonld meet the situstion im Alaska. I would appregiste it very
much if you would study the problem and prepars this. I have in
mind simply a brief set that would authorize the Forest Service
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in slasks to issue special nas permibi ogeupaney of Nationsl
Yorest lend for industrial sites, residence or other uses, or
seceptancs of the above or similer classes. In support of this
we would not mske mpeeifie reference to the mining lawe bub would
state thet since by far the majoer portien of Southesstern Alesks
is inoluded within the Netionsl Forest boundariss thet legal
suthority should be glven for the lssuance of permita authoriz-
{ng temporery cccupancy of Nabional Forest areas for industrial
sites, residence oy any a%har‘uaeﬁ for which there may bs & de-
mand, In ‘ should pra?a to be pormanent I have in
mind that we would eventually slimina , areas Trom the Forssta
gi that the parmxataaa may securs patan& under &yﬁvﬁyriata land
WE

Agsistant District Forester.
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UNITED STATES DEPARTMENT OF AGRICULTURE
OFFICE OF THE SOLICITOR

FOREST SERVICE BRANCH

DISTRICT No. 6
Vg
Portland, Ore
April 8, 1929
L ,
Uses

District Forester,
Jurean, Alaska.
Dear Mr. Flory:
Mr. Merritt's letter of April 2 is received.

The Solicitor in his circular letter of June 1&, 1917, held
in effect that actual occupancy apd use of lands under special permit,
would constitute a valid appropriation of the land under authority
of Congress, which sO long as cont inued would be as effective toward
taking the land out of the operation of the other public land laws
as would an actual appropriation of the land under any one Of the
different laws concerning pights t0 be scquired in and o the public
land; also that when lands%gpyropriated under authority of law, such
appropriat ion prevents appropriation under any other public land law s0
long as prior gpuropriation continuess. mhe Solicitor therefore concluded
thet land embraced in a valld special use permit ig not subject to
location or entry under the mining laws.

The only guestion to be considered in comnection with a special
use permit issued on 1ands wnich have been 1isted under the Act of June 11,
1906, and not filed on at the time special use permit is issued, is
whether the latter is a valid appropriat ion under authority of laws
The Solicitor in his opinion held that a2 special use permit on lands not
1isted is such a valid sppropriation.

while the act of June 11, 1906, suthorized the listing of lands
chiefly valuable for agriculture tO be open t0 homestead entry, this act
was amended by the act of August 10, 1912 (37 Stat. 287) which is the
appropriation act for the fiscal year 1913, in which act the Ffollowing
provision was incorporated:

"o lands listed under the Act of June eleventh, 1906, shall
pass Irom the Forest until patent issues.”
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District Forester, Juneau.

In view of this provision, lands which have been listed
under the act of June 11 and not yet filed upon are in my opinion In the
same category as lands which have not been listed, so far as the
authority of the Secretary of Agriculture is concerned in the administration
thereof, including the issuance of a special use permit. Therefors,
a special use permit on lands which have been listed under the Act of
June 11, 1906, but not filed upon is of the same force and effect as though
the lands had not been listed, and in my opinion the issaance of such a
permit removes the land from appropriation under any other publiec land
laws in the United States including the mining laws.

Very truly yours,

Assistant to the Solicitor.

—Be
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— ' | April 2, 1829.

1. S. Forest Serviee,
Portland, Oregon.

Dear Mr. Steley:

Eérsxfeaze 15 made to your letier of Merch 27, with cop¥ of
of enclosed letter dated Jume 15 from the Selicitor:

The Solieitor’s letter raises & question in regard to e
rights of special use permitiess on arees of land thai have been
Yisted upder the Aot of June 11, 1906, but not filed om ai the
time the special use pernit 35 issued. ¥e had an imstance ¥e« .
cently where & loeal hunting slub had poen given & special use
pernit on & tract of lend so listed but not filed upon. The
munting elub ocenpied 1% for seversl years withoni guestion re-
garding title, bui last year soms local man %0 2% notion to
£ile on the tract ani esteblished hig residedte in the mnting
eabin prior to filing. Yhe ratier was adjusted satisfactorily
and permanently after considerable negodistiom, buk in view of
¥r. Willisms' statement it would appedr hat possibly the spec-
ial use permit lssued the gun. club in this case conld have been
{nterpreted ss an oceupaney of the ni anthorized by set of
Congress and that the land so pecupied was mot thereafter sub-
jeet to entry under suy obher land law. ‘

I would be glad to know if we pould have teken such 3
position in the case degeribed above, or would the land remain
subjeet 3o listing? I might add that when the pernit was issued
o the gom siub the fact %that the trach of lend was listed for
homestead entry was overlooked and not stated in the permit as
is ecustomary in such cases.

Very sincerely yours,

¥. 1. MERRITY, |
Assistant Disirict Forester.

G's sent Supervisors
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UNITED STATES DEPARTMENT OF AGRICULTURE
" OFFICE OF THE SOLICITOR

FOREST SERVICE BRANCH

DISTRICT No.
Portland, Cregon
March 27, 1929
F. S.
Du(L) S FR Tl U L
Uses

A0 1 ~1879

PLEASE INPrIAL

District Forester,

Juneau, Alasks.

Dear Mr. Flory: —

Mr., Merritt's letter, "L, Uses," of March 20 is received.

In reply thereto I am enclosing herewith a copy of letter of
the Solicitor to the District Assistants of June 13, 1917, in which it is
held that lands embraced in a special use are not subject to appropriation
under any of the public land laws. There is also a court decision in
Superior Court for a county in Colorado {(which decision I do not at present
£ind reference to) in which was held the same effect. It is therefore
my opinion that the areas embraced in the special use homesites along
Glacier Highway, being an approplation of the land authorized by Congress,
the granting of such special use permits would withdraw the land from
location or entry under any of the public land laws of the United States.

If the mining locator persists In interfering with the rights
acquired by the permittees, an injunction proceeding in the loecal courts
would probably be the proper method of protecting the permittees' rights.

Very sincerely yours,

s

./
Assistant to the Soligftor.

Enclosure.
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Copy

Department of Agriculture
Office of the Dolicitor

Washington

June 13, 1917
District Assistant to the Solicitor,

Dear Sir:

During the course of the conference held at Denver last June,
the question arcse as to0 whether additional regulations should be
promulgated for the purpose Of affording greater protection to gpecial
use permittees against the location of mining claims over lands occupied
under permit from the Forest Services

Mr. Lawson suggested that a regulation be made to the effect
that all mining locations shall be subject to the right of a prior special use
permittee to occupy the land for the purposes of his permite (Page 127,
Minutes of Conference ).

¥r. McGowan suggested (Ibid p. 128) that a regulation be made
prohibiting the location of mining claims on land covered by a special use
permi te

lr. Lawson's suggestion, at least, implies that a lawful mining
location may be made of land held and occupied by one under authority
of a permit from the rorest Service prior in time to the mining locationi
that this mining location may be prosecuted to patent; but that, prior to
such patent, the mining locator will possess and enjoy the land subject %o
the right of the permittee to occupy and use the land for the purnposes
specified in his permit.

Mr. McGowan's suggestion implies that such a location could
be made in the absence of such a2 regulation as he suggests. With regard to
Mr, Lawson's suggested regulation, the guestion st once presents itself
whether, in the great majority of cases, the twe uses of the land would
not be so utberly inconsistent as to preclude either the permittee or the
mining locator from enjoying the benefits of the permit ar the locations
Clearly a resident or agricultural permit could not fully be enjoyed, if tne
locator of a placer claim were to develop the land as a placer mine.

Regardless of this,however, if lani occupied under a permit
may be lawfully located as a mining claim, either the permit would,
by operation of law, be terminated ipsc facto, or the locator would, also by
operation of law, take, prior to patent, subject to the prior rights of the
permittee. In the first case, the permit could not be continued by
mere force of the regulation. In the latter case, the regulation suggested
would be merely declaratory of a principle of law, and would be of no added
benefit or protection to the permittee, and would effect ne limitation of
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Tigt. Asste U0 the Solicitore

the rights of the mining locators

3ut may a mining location 1awfully be made of lands occupied
under such a permit?

rongress has authorized the seeretary 10 make rules srd regulations
as to the use and oceupsncy 0% the Fational Forests, and the authority
so granted is a constitutional oxercise of jt s pOWETe.

The Secretary having exercised the authority vested in him

by Congress, ard suthorized the useé and ©ccupancy of certain 1ands under
permit, 1t would seem that actual occupamcy and use of the lands under
such a permit would constitute 2 valld approPriation of the land under
authority of Congress, which, so long as continued, would be as effective
towaré taking the 1and out of the operation of the other public land laws,
ag would ap actual appropriation of the land under any one of tine

gif ferent 1aws.au$hcrizing rights t0 pe acguired in OF to the public lands®

It is well sossled that a valid appropriation by one of lsnd under
authority of law takes the land out of the categlry of public lands,

a0 that subsequent claimants under the same O any other law can acquire no
rights therein smconsistent with that of the prior appropriation: Where
two persons are claiming possessory rights to the public land, it has
invariahly been heid by the courts, the one first in time has the better
righk.

It would, therefore, seem to follow by analogy that the land
being appropriated under authority of an act of Congress, 5t could not,
so long as the prior appropriation continued, be appropriated by another
vnder the mining isws, and that the permittee would have & right in equity

or st law to defend an invasionbf nis right of gxclusice possession of the
land.

This being s0, the regulation suggested by Ere NeGowan would
be of no substantial value, except possibly to sorm the basis for.a
criminal proceeding against the mining locator, and it is, at 1least, & Very
guestionable policy t0 adopt regulations which are merely geclaratory of the
1aw for the sole purpose of affording a means 0f prOSecuting, by a eriminal
action, one who has acted in violation of such regulations.

it is be;ieved, therefore, that, in the absence 0f other reasons
which would make it administratively advisable, there would be no gain
in having either of the regulations suggested promulgated.

Very truly yours,

(Sgd) Re We WIT.LIAMS,

Acting Solicitore
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Uses Wareh 20, 1828,

¥r. ¥. ¥. Bialey,
U. 3. Forest Service,
Portlapd, Oregon.

Dear Wr. Staley:

We have been letting out a mumber of specisl use sress along
the Glacier Highway north of Junesu, many of which are now ocenpled
and improved with good houses. Some of them arve ugsed &8 ysarliong
residences. Recently & prospector operating in the vieinity of =
group of these elaims intimsted %o two of the claimants that he
might wish to extend his mining overations upon their special use
areas. Whether or not he meant that he would wish to file an ad-
- verse mining claim I 4o not know, bud this is whsi the permittees
are fearing.

I would be glad to be advised, therefore, what rights special
use permitiees have ss apaingt subseguent mining locations. ¥No
doubt this question has cume up before and is definitely settled.

Yery sincerely yours,

H. L. GERITT,
Asggistant Distriet Forester.

C's sent Supervisors



