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IN REPLY REFER TO:

UNITED STATES 5.0lesB
DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT
G-SP-2O3S WkSrincTON 25, D.C.

INTERIOR DEPT.

f JUL9 - 1958 7 ‘GUL 9- 1958

Memaxarst SOLICITOR

To: ““lissociate Soliciter, Division of Public Lands

From: Director

Subject: Rights-of-way for Government use appropriated under the
principles of hh) L.D. 513

Attached are copies of the epinions on the above subject
written to our Area Administrator, Area lh, by the Field Solicitor
at Anchorage on February 1) and 2. The February 1): opinion deals
generally with conflicts between appropriated rights-of-way and
entries, The February 2); opinion deals with conflicts between
appropriated rights-of-way and native settlements.

In view of the importance of these opinions in relation
current operations in Alaska, as discussed in the February 1)

opinion, your early review of these opinions will be appreciated.

As you will note from the February 1) opinion, the issue
of precedence of a Government appropriation over two homestead
entries has been raised in the case of U.S. v. 180.31 acres of land,
damages were awarded to the homesteaders under a declaration of
taking filed on behalf of the Department of Defense. There is an
indication that the judgment may be appealed,

We think that the crucial element of the case was or
should have been whether the lands were apprepriated by homestead
entry before or after the time that the right-of-way was actually
surveyed and staked out upon the ground. We do not think that the
Fieid Solicitor's opinion contains sufficient information to allow
analysis of this point. We have asked the Area Administrator to
supply more detailed information, and we shall supply it to you
upon receipt.

We question the Field Solicitor's conclusion that the
Government may appropriate lands without compensation after they
have been validly entered. We also wonder about the validity of

. an appropriation of lands accomplished merely by filing a map or plat

wee
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without having first made a survey and staked out the site upon
the ground as a means of reasonably verifying that Government
construction is imminent.

Your attention is invited to the possible relationship
to this matter of the provisions of the Act of July 2h, 1917
(61 Stat. 18; 48 U.S.C. 321d), in which payments of damage are
authorized upon the utilization of Government rights-of-way for
certain purposes which have been reserved in patents issued for
Jands in Alaska.

In the opinion of February 2h, at the bottom of page 3,
we believe that the Field Solicitor may have erred in describing
the native allotment procedures as involving two approvals. As
we read 3 CFR Part 67, there is only one approval, namely approval
of the allotment application, which must await the submission of
proof of five years' use and cecupancy. This may be unimportant,
however, and we have no reason to question the Field Solicitor's
general conclusion regarding conflicts between Government rights-
of-way and native allotments, However, his conclusion that the
appropriation of a Government right-of-way need not precede the
allowance of a homestead entry does not seem on the surface to be
consistent with his conclusion that such appropriation must

,

precede the allowance of a native allotment under the Act of May 17,
1906 (3 Stat. 177; 48 U.S.C. 357).

Your views at an early date on these two opinions will
be appreciated. Prompt replyis requested since current operating
procedures of our offices in Alaska are concerned.

For the Director:

Prey hee 2—
Attachments

Copy to: AA-l
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GC -s #-2083-/0
INTERIOR DEPT,

IN REPLY REFER TO:

UNITED STATES
DEPARTMENT OF THE INTERIOR 5+OhesB

BUREAU OF LAND MANAGEMENT
WASHINGTON 25, D. C.

me

Pil. 88 sony

JUL 22 1958

SOLICITOR
Memorandum

Tos Associate Solicitor, Division of Public Lands
|

From: Director

Subjects: Rights-of-way for Government use appropriated under the
principles of hh L. D. 513

As you know, we wrote you on July 9 requesting your views
on the opinions of the Field Solicitor at Anchorage, Alaska, dated
February 1 and 2), dealing with conflicts between appropriated
Government rights-of-way, entries, and native settlements.

Since writing to you we have noted the Solicitor's opinion
M~36493, of April 23, 1958, in which it was held that "in practice
the Department has limited its authority to reserve from grants made
by patent, road and other rights-of-way constructed with Federal
funds to those cases where construction preceded the initiation of
the right on which the patent is based."

As you realize, the opinion of the Field Solicitor dated
February LU; held that the appropriation of a Government right-of-way
need not precede the allowance of a homestead entry. The opinion
appears to be inconsistent with past practice as described in
Solicitor's opinion M-3693.

We have advised our Area Administrator at Juneau, Alaska,
to follow the Solicitor's opinion M-3693 rather than the Field

rd a gm ment
° PCy pio PRES EOE;

| wet y (959-6Lee 8 ‘ fons * anton f 3
! LP fyLa Beg PR 6 W

Solicitor's memorandumof February 14, pending the completion of your
review of the Field Solicitor's opinion.

For the Director:

*
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
Juneau Region

Anchorage Field Office

ENAWZ
Is

. . P.O. Box 166
INTERIOR DEPT. Anchorage, Alaska

OCT2 = 1958
September 30, 1958

G-sf-4 0§7, /0
SOLICITOR

Memorandum

Tos Associate Solicitor, Public lands
Attention: Robert H. McPhillamey, Assistant Solicitor,

Branch of Lands

From? ‘Field Solicitor, Anchorage

eo
hh LD. Rights-of-way (Your reference G.-58=2083.10)

aes
_ in view of your memorandum concerning the above subject, we

have reviewed the authorities available to this office in an effort to
ascertain the reasons for the apparent inconsistencies between the
cases cited in your memorandum and those cited in our memoranda.

in this review we found additional land decisions in which
it was held that where an entry of public lands has been allowed in
accordance with the public land laws the lands embraced within such
entry are not subject to a subsequent reservation or withdrawal by an
agency of the United States.i/ There are also, however, land decisions
which support the position that lands embraced within an allowed entrymay be subsequently withdrawn by an agency of the Federal Goverrment .2/

An examination of these cases indicates that this apparent
inconsistency is justified on the basis of the nature of; and, the
authority for the withdrawal or reservation effecting such allowed
entries.

In the cases where it was held that public lands within
allowed entries were not subject to a subsequent reservation or with=
drawal by the United States it appears that such withdrawal or
reservation usually encompassed many acres of land for a general public
purpose and that such withdrawal or reservation was made by the
executive branch of the Government pursuant to its implied power to
withdraw or reserve

tygnds
and not in accordance with any specific

statutory authorityez:

2/ Opinion 3) 1.0. 121; Instruction 3
Ted. 150; John L. Maney, 35 L.D. 250,

3/ See cases in Footnote I.

. a SOAlYouy [BUREN OU} JO SBUIPIOL payssejag / paylssejoun sy} Woy peonpoidey

1/ Attorney Yeneral's Opinion, 1 LL.D. 30; Mathias Ebert, If L.D. 58)
Mary CG. Sands, 34 L.D, 653



The cases wherein it was held that lands within an allowed
entry could subsequentiy be withdrawn or reserved by the United “tates,
reveal that such withdrawals or reservations were made by virtue of
specific statutory authority contained in Section 3 of the Federal
Reclamation Act of June 17, 1902 (43 U.S.C. 416) and that in most
instances the lands withdrawn or

reseryed
were appropriated for a

specific Governmental purpose or

The rationale used as a basis for the foregoing distinction
between the two types of withdrawals or reservations, is set forth in
the "Instructions" promulgated in 3) LL.D, 158, In these Instructions
it is stated that the withdrawals or reservations made tor a specific
purpose or use under the express authority of Section 3 of the Federal
Reclamation Act "have the force of legisiative withdrawals and are
therefore effective to withdraw from other disposition all lands within
the designated limits to which a right has not vested." On the other
hand, such Instructions hold that a withdrawal made by an officer of
the executive branch of the Government for a general public purpose
in accordance with the inherent power tto withdraw lands would not be
effective to withdraw or reserve lands within an allowed entry because
an officer of the executive branch "can make no withdrawal that would
affect or impair entries made inpursuance of the general land laws
except by special authority of Congress, which alone has the power
to take away inchoate rights acquired by entries under the general
land laws unless such power is specially conferred upon the executive
branch of the Government as in the act of June 17, 1902."

The cases cited supra, in relation to withdrawals or
reservations made under Section 3 of the Federal Reclamation Act also
set forth the requirements necessary to obtain a vested right in lands
embraced within an allowed entry so as to preclude a subsequent with-
drawal or reservation by the United States. These requirements are
ennunciated in the case of John J. Maney (35 InD. 250) as follows:

W% % #5uch rights exist in a homestead claimant only after
he has done everything that he is required by law to do in
order to acquire title ~ that is to say, made entry, submitted
final proof thereon, showing full compliance with the require=
ments of the homestead law in the matters or residence, culti-~
vation and improvement, paid all the necessary fees and charges,
and become entitled to a final certificate * «"

In citing the John J, Maney case we are aware of the fact
that this case wasmodified by Circular No. 759, 48 LD. 153, be-
cause of the decisions of the United States Supreme Court in Payne
ve Central Pacific Railroad Company, 255 U.S. 228, and Payne v. New

Mexico, 255 U.S, 367, A review of these two Supreme Court decisions
reveals, however, that the principle of law, that an entryman does
not acquire a vested right as against the United States to lands
embraced within an allowed entry until he has fully complied with all
of the requirements of the law, as stated in the Maney case, was not
overruled but was specifically confirmed. In these cases the Supreme

7 See Footnote 27.
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Court merely held that the public land claimants in each case had
fully complied with all of the requirements of the law under which
they were obtaining the public land and that such land could not,
therefore, be subsequently withdrawn by the United States, The
Supreme Court in each case, however, affirmed the rule that no vested
rights, as against the United States, could be acquired until there
was full compliance with all of the requisites of the law under which
the entry was allowed.

This rule of law, as stated in the Maney case and affirmed by
the Supreme Court in Payne v. Central Pacific Hailroad Company and
Payne Ve

eu Mexico has also been affirmed by the Courts on many
occasions eZ, ~% has also been specificallyheld that the mere allowance
of an entry under the public land laws does constitute or create
a contractual right against the Government.%

From the foregoing, it appears that the apparent inconsistencies
between the cases cited in our memoranda are based on the distinction
drawn between a withdrawal of public lands for a specific use or purpose
in accordance with specific statutory authority and one made for a
general public purpose without specific statutory authority. It also
appears that when a withdrawal or reservation of public lands is made
for a specific use or purpose, pursuant to a specific statute, that
such a withdrawal or reservation will affect a valid appropriation of
the lands embraced within an allowed public land entry unless the
rights of the entryman are vested by reason of full compliance with
the law under which the entry was allowed.

In Alaska most of the applications for lh L,D. rights-of-
way have been filed by the Bureau of Reclamation and the Corps of
Engineers, The rights-of-way are to be used for a specific use or
purpose and would seem to be appropriated pursuant to specific statutory
authority provided by the Federal Reclamation Act of 1902, supra, or
special acts of Congress providing for military installations in Alaska,
It would therefore appear that suchappropriations could be encompassed
within the latter rule set forth above and that such appropriation

5/ Wagstaff v. Gollins, 97 Hed. 33; Petition of 5.R.A. Inco, 18 NeW.
(2d) Th2; Martie v. Martie, 271 Pac.e(2d) 365; Norton v. vans, 82 Fed.
Bohs Cupples ve Harris, 11 So.(2d) 609; Cityof Miami“v. Siroco,
188 So. 3003 Brewerve Hill, 152 So. 75, Cert. denied 292 U.S. 626;
Gibbons v, Pickinset al, 175 So. 600; Bishop v. Jordon, 285 Pac. *10965
Cambell ve. Wade, 132 U.S. 33 Shipley etal. v. Cowanet al., 91
U.S. 3303; Bergstrom ve Alaska Cent. iy. Cos, 3 Alaska lj20,

6/ Petition of S.R.A. Ince, 18 NeW. (2d) Lhe.
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would be valid as to lands embraced within allowed entries if the
entryman has not obtained a vested right by fully complying with
all of the requisites of the law.

Although the application of the foregoing principle would
seem to impose an undue hardship on an entryman, it is to be
remembered that under the homestead law, after an entry has been
allowed, the entryman

hag Six months or even a year in which to
establish his residence.t/ In many instances the request for the
right-of-way appropriation is made prior to actual entry and
tablishment of residence by the entryman and in such instances it
appears that an appropriation by the Government would be fully
justified.

We would also like to call your attention to the fact that
some of the right-of-way applications are for unsurveyed lands that
are embraced within a homestead settlement claim, notice of which has
been filed in the Land Office on Standard Form No. 115) (Notice
of Location or Settlement or Occupancy Claim in Alaska). In such
cases, the rule seems to be well established, that a mere settler
on unsur veyed lands has no right as against the Government, and that
dands embraced

qythin
such settlement claims may be appropriated by

the Government../ It is to be further noted that, in Alaska, settle-
ment claims may be made on surveyed lands and that the foregoing rule
has also been applied to settlement claims on surveyed lands, where
only a notice of settlement has been filed in the Land Office, and
no allowance of entry has been granted by the Land Office.?

As suggested in your memorandum, in order to be fully
consistent with the instructions in l) L.D, and the regulations (13
CFR 205.13), it may be necessaryfor a Federal agency to stake the
areato effectuate a valid appropriation of the land desired. If
this is to be the interpretation given to the instructions in hl L.D.
513, it would be our suggestion that 3 CFR 2h); be amended to permit
Federal agencies to obtain an easement for rights-of-way by having
.amap or plat depicting the right-of-way noted on the appropriate Land
Office records as is provided by the regulations for private parties.
If this change were made, we feel that it would eliminate many of the
problems created by entries made immediately before the desired land
can be staked as discussed in ovr previous memorandum. You indicated
in your memorandum that this purpose may be accomplished by a temporary
withdrawal in accordance with 3 CFR 295; however, we feel that a
withdrawal of land for rights-of-wayin Alaska is impractical because
of the affect of such withdrawal. Such withdrawals create survey and

UW 3 CER O55.
8/ United States v. Hanson, 167 Fed. 881; Sibley v. Jeffreys, 26h
Pac. (2d) O31; Léslie Ay Heinovsky, 41 LB. 627.

9/ Bnilio Torres, 17 LD. 3h1 (See also:25 LB. 212).

\
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priority problems as evidenced by the need for Public Lew 892, 8hth
Congress, 2d Session (70 Stat. 898), and such withdrawals may also
separate a legal subdivision of land thus preventing an entry for the
entire legal subdivision because the lands within such legal sub-
division would be inconbiguous by reason of the withdrawal.

In your memorandum in commenting on the possessory rights
of natives in relation to the holding in the Tee-Hit~Ton case you
made the following statement:

tx « * There is nothing in the Tee~Hit-Ton case which indicates
that the Supreme Court would also disavow the court's position
in the second Miller case, United States ve 10.95 acres of
Land in Juneau, 75 F.Supp. SET (i9h8) that Indians may recover
compensation based on actual occupancy recognized by the
Act of May 17, 188) (23 Stat. 26), as distinct from tribal
claims of aboriginal title."

After reviewing the Tee-Hit-Ton case once again, it is our understanding
that in such case the Supreme Court specifically considered the occupancy
rights of the natives in Alaska protected by the act of May 17, 188)
(23 Stat. 2 ), and %ection 27 of the act of June 6, 1900 (31 Stat,
321) and that the Court specifically held that such rights were not
compensable, This conclusion appears to be substantiated by the
following quotation from the opinion:

Nx % * The Petitioner contends that Congress has sufficiently
'recognized! its possessory rights in the land in question
so as to make its interest compensable, Petitioner points.
specifically to two statutes to sustain this contention.
The first is sec. 8 of the Organic Act for Alaska of May 17,
188), 23 Stat. 2h. The second is sec. 27 of the act of
June 6, 1900, which was to provide for a civil government
for Alaska, 31 Stat. 321, 330. The Court of Appeals in
the Miller case, supra, felt that these acts constituted
recognition of Indian ownership. 159 F.(2d) 997, 1002-1003,
11 Alaska 285, 29-296,

"We have carefully examined these statutes and the
pertinent legislative history and find nothing to indicate
any intention by Congress to grant to the Indians any permanent

fconpensab)e/
rights in the lands of Alaska occupied by then

ry permission of Congress, * * *,"
If our understanding of the Tee~Hit-Ton case is correct,it can be seen that the conclusion in the second Miller case, that

indians may recover
compensation

based on actual occupancy recognized
by the act of May 17, 188), has been overruled and that such rights
may be extinguished by the United States without the payment of
compensations
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In your memorandum you also indicate that the occupancy
rights of natives recognized by the acts of May 17, 188), March 3,
1891, and June 6, 1900 cannot be extinguished without specific
Congressional authority. With this position we agree; however, it
appears that such specific statutory authority is provided by the
acts authorizing the Federal agencies to acquire the right-of-way.
These acts authorize the acquisitionof land by condemnation, as does
the *econd War Powers Act of March 27, 1942, and if a condemnation
proceeding were initiated pursuant to one of these acts to acquire a
right~of-way over lands in which native occupancy rights were
recognized by the foregoing mentioned acts of 188), 1891, and 1900,
it appears, from our understanding of the Tee~Hit-Ton case, that the
interest could be acquired without liability on the part of the United
Statese It would therefore seem that a ll L.D. appropriation made
in accordance with such authority and embracing such lands would
also be valid and appropriate.

We wish to express our appreciation for the opportunity
to comment on the issues raised in your memorandum.

For the Regional Solicitor

hogtesLESit: ;(dew itor
June a

aU.
Region

CjC,
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IN REPLY REFER TO:

UNITED STATES 5 .05d-2
DEPARTMENT OF THE INTERIOR Juneau oL002!

BUREAU OF LAND MANAGEMENT
WASHINGTON 25, D.C.

0-54 -RO7$./0 APR9 - 1959

INTERIOR DEPT. Memorandum

APR1 8 199
To: Assistant Solicitor, Division of Public Lands

SOLICITOR From: Director

Subject: Right-of-way reservation 18 in patent for trade and
manufacturing site, certificate Juneau OLOC2)

Reservation 18 is for an easement extending 150 feet from
the center line of the Haines Highway in accordance with the act of
August 1, 1956 (70 Stat. 898; 48 U.S.C. 420-420c). The first section
of the act makes the lands subject to disposal, subject to easements.

Rights-of-way are reserved to the United States in Alaska
patents for railroads, telegraph and telephone lines under the act of
March 12, 1914 (38 Stat. 305; 48 U.S.C. secs. 301-302, 303-308), and
for roads, roadways, highways, tremways, trails, bridges and appurte-
nant structures constructed or to be constructed by the United States
or the State of Alaska under the act of July 24, 1947 (61 Stat. 418;
48 U.S.C. 321d). Except for pipelines mentioned in the act of
August 1, 1956, highways,and telephone lines are reserved in the
patents by prior laws and the additional easement appears to be super~
fluous.

In view of the above, your opinion is requested as to
whether or not the patent should contain the easement for highway
purposes under the 1956 act. Should you decide the right-of-way is
necessary in the patent, there is attached an Alaska patent Form 4~1212
with the additional reservation submitted for your approval.

Acting Director

Attachments 2
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FILE COPY

UNITED STATES Surname:

DEPARTMENT OF THE INTERIOR
"PEK" OFFICE OF THE SOLICITOR

WASHINGTON 25, D. C.

GOT ~ § 1559
WOU m8 1509

Memorandum

coatTo: Director, Bureau of Land Management

From: Assistant Solicitor, Branch of Lands bof

Subject: Reservations in small tract patents tor’ roads KGAla,CRaa

Your inquiries pertaining to the above subject ask whether
subject patents should carry the provision for street and road purposes
and for publig utilities, as required by authority of 43 CFR 257.17(b),
as well as a‘right-of-way reservation imposed by mandatory provisions
of the act of July 24, 1947 (61 Stat. 418; 48 U. S. C., sec. 321(d),
and in addition include a fifty foot easement on either side of the
center line of the South Sitka Highway, in the case of Juneau 010549.

The act of July 24, 1947, supra, is a general authorization
for a right-of-way for certain specified purposes, which reads, in part
as Follows:

“% * * for roads, roadways, highways, tramways, trails,
bridges, and appurtenant structures constructed or to be
constructed by or under authority of the United States * * ¥,"

The provisions of the act make mandatory a general reservation for a
right-of-way but do not provide for a definite width or determination,
as for a certain distance measured from a highway center line, in estab-
lishing the boundaries of the right-of-way.

The regulation under 43 CFR 257.17(b), states as follows:

"The classification order may provide for rights-of-way
over each tract for street and road purposes and for public
utilities. If the classification order does not so provide,
the right-of-way be 50 feet along the boundaries of the
tract.”

pe Kid
L Tpr hae
— See bhi

~Whey VALLEP
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Sines the Beope
of the regulation fie limited to richts«ofeuns

x the. as pitragt, the regulation clearly dose not refering highways, only to seaesa roads ag conbempletadfor the
conventence of snelt tnant capers. Ags vighteofway contained Im a
patent ie governed by the Claselfication Order, the order should contain
a teservabion for a partiovler right-olwey where one of « specific
width is desired for access road purposes, in addition to the genera?
reservation under the act of duly 24, 1947.

Tt 22 apparent thet there could be an overlapping of righta-
ofway ever 2 tract of lend as where « righthef-way generally provided
Por under the sot of 2947, guora, aml referred to in a
yesorvation desiensting a certain width, sould Intersect oy eros an
ateess bounmlary rend reserved under authority of 43 GPR 257.17b).

Each authority hea ea separate ani dintines application and
should be inelaxied to authorize separcte reservations in the Fins!
Certifiorte and patent, as well as the Classification Order.

Sines the plat of survey Ne. 3302 shows the centerline
of the South Sitka highwey ad ercesingLot 14, the smell tract involved,
mo separate veservetion of this highway need be made ax the plat ofsurveyJe a8tucha pert of the pebent as thowh incorporated therein.

the attached documentation, including the Certifteste in
file Juneau OL0549 is for your files, =

—f(/ -
”Liter’

(/ ade H. Tador
Aesietent Solfetter
Breneh of Lanis

Sttachwentes

Copy to: Secretary's Office Le
Docket Section
Mr. Katen
Division of Public Lands Reading File

PEKatensprgb
10/5/59
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UNITED STATES
|

DEPARTMENT O THE INTERIOR yces Boreas
*

OFFICE OF THE SOLICITOR
WASHINGTON 25, D.C,

OCT1 6
i959

Neto. pees ce eddDiveator, Burcay of Land Management

Frois LZ. Solicitor, Branch of Lands / A yewn
Subject: ‘fight-of-way reservation: 18 in patent for trade and

~

manufacturing site, Certificate Jumean OL

Reference is made to your memorandum of April 9, 1959,
requesting an opinion on the question of whether eee

achepatentshould contain reservation of an easement for
wider the act of August 1, 1956 (70 Stet. 898; 48 0.5.6.f. 420-4200)in view of the fect that the patent contains a reservation for
highway purposes under the act of July 24, 1947 (61 Stat. 418;
48 1.8.0, 321d). ‘the Certificate attached, which accompanies the
petent form, contains . reservation No. 14 for highways under the
Aot of July 24, 1947, suova, end in No. 18 an easement to be
inserted as followe:

"Patent. to contain an easement extending 150
from the center Line of the Haines Highway in accordance

The aot of july 24, 1947, supra, is a general authority
which provides for a reservation of a right-of-way for highways ond
appurtenant etouchures, on certain lands im Alaska, which reads, in
pert, ag Pollows:s

"In allpatente for lends hereafter taken up,
entered, ox located in the Territory of Alaska, and
in all deoda by tha United States hereafter conveying
any landa to which it may have rescquired title in * * *
not included

within ‘the Limits of any organized muni-
elpality, ther ES o expressed that there is reserved,
from the tands Teseribed in said patent, or deed,a
right-of-way thereon for reada, roadways, highways,
tramways, traiie, bridges, and appurtenant structures
sonstructed or to be constructed by or under the author
ity of the United States or of any State created out of
the Territory of Alaska * * ®," (fmphasie added.)
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in all pavente

The
Act of

Auguxt
2, 2998, guia,

ts
nerrower in scape ant

’ amt tedralabes to en : te Migiviey purposes
ao ig contemlated a0 the 1087 aot the 1956 fot provides in parte

"Gpontho af awithéravel for highways 4
* in

Ansley the laws turolved
shall

be
exbfect tospoil Shed xtheheiehed of

Tn Poublie Temi Qdey 1603 of April 7, 1956ee RK,
2546),Seore bar y eotabiiahed am ekamans extending 150 feet on eonk,

side of the eonbar ine of the MeineMighwey for highway purposed,
tuelading appurtonent a eae! wtents,

ond neryice areas, over
: ting the lends in question. ‘the

aesenent as eatebiiahed is separateand Uietinet feo the reserve~

tien made by
the 2O47 Awt, nd

chaelfl
‘be

sapurstely
expressed ie

pe 8

2% fa eugdented tet o gombeoolonbe placed affler thei a follow
atideds

» wtf cn atze
thibjecti Se coomnet

of 150 feet.
& oegowh stds seerber Die Eatsee Highway, asa tend Seder 2613(23 2.R, 2376),

merruant
to the bot haga 2

3956(70Stet, 898; 282 BUy ;
8-80, nec. A20ni206),furtor big ny Bixpoaety inoluding

we

Copy to: Secretary's files - Docket Section ~
Mr» DPL Reading file —-

Bugnch of Lands + Katen
PRKaten: JHTudor: jtad 10/16/59
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UNITED STATES
|

DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR

Juneau Region
K-oF Blo T- 10 P. 0. Box 1751

WZ

INTERIOR DEFT. Juneau, Alaska

NOV1 6 1959
November 12, 1959

SOLICITOR
Memorandum

To: Associate Solicitor--Public Lands

From: Regional Solicitor, Juneau Region

Subject: Insertion of reservation of rights-of-way for roads, etc.,
in patents and deeds

Title 48 U.S.C. section 321d provides for a reservation
of a right-of-way for roads, roadways, etc., to be inserted in
patents issued for lands in Alaska. Question has arisen as to the
necessity for this insertion after the passage of the "Alaska Omni-
bus Act" (P. L. 86-70, 86th Congress, H. R. 7120, June 25, 1959).
Section. 21(d).of this Act réads as follows:

teffective July 1, 1959, the following provisions of
law are.repealed:

MHHRKEHK

(7) The Act of June 30, °1932°(47 Stat. 446), as
amended.(48 U.S.C. 321(a) and the following) ."

It is our interpretationthat this provision of the Act
repeals all of section 321 of Title 48. We would appreciate
having your advice as to whether you concur in this interpretation.

2.5, Keon,C. E. Rogers, ‘jr.
Regional Solicitor

E.ay, C07 459-63
Lee. adie B.~o-W
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OF Fwe FILE COPY
hspSe UNITED STATES surname:

t<
GAS rev

7h SOLIDPIM
LON.

DEPARTMENT OF THE INTERIOR
|

OFFICE OF THE SOLICITOR in reply refier to:
we

"WRW
WASHINGTON 25, D.C, R-59~2101.410

oo 1959 tiga-¢sa.BEC Au

Menorandum

Yat Regions] Solicitor, Juneau Region

From: Asecciate Solicitor, Division of Public Lands

Subject: Insertion of |Pose fone of “cighte-of-wey for Byeserygtic aeseke.roadways, ete., in"patente or deeds of lend in “aghoG,
in a memorandum of November 12, you indicate that @ question ~

hae arisen as to the present authority for inserting in patents or deeds
of land in Alaska the reservetions of rights-of-way for roads, roadways,
ete., that heve in the past been inserted as provided by section 321(4)
of TMtie 48 of the United Stetes Code. You ask whether we concur with
your interpretation that all of sextion 321 of Title 48 has been re-
peeled by section 21(4}{7) of the Alaska Oonibus Act (73 Stet. Wh1).

Section 21(4)(7) of the Alaska Qmibus Act provides as follows:

“Effective July 1, 1959, the following provisions of
.

law are repealed:+ ae * % y ® %

*(7) The act of June * -2 3
amended (48 U.S. 6. 322fa) and the following).

32 (k7 Stat. 4hG), as

Apparently, the question is whether section 321(4) of Mtle 45
is considered to be an anendment of the act of dune 36, 1932, since it
was merely added thereto as a new section by an act of July 2h, 19h7
(61 Stet. 148). However, Congrese in adding thie new section expressly
designated it as an amendment of the act of June 30, 1932. See 61 Stat.
418. Also, the House Committee on Interior and Insular Affairs, in com-
Pliance with clause 3 of rule XTIT of the rules of the House of Representa-
tives, indicated in its report on the Alaske Omibus bili that its pes
would repeal section 321(d) of Title 48 as well as sections 32if(e), (b),
and {ce}. See House Report No. 369, S6th Cong., Ist Sesse, pegee 37, 51-52.

TherePore, we agree with your interpretetion that ell of sec-
tion 381 of Title 48 has been repealed by section 21(4)(7) of the Alaska
Canlous Acte

Copy to: Secretary's orfice oo fa can ;Docket Section Lp & y. ‘oO on ltt noneDiv. of Public Lands S. R. BradshawPatents Section, BIM
WRWolph:dvw 12/22/59

Associate Solicitor
Division

of Public Lands

moe

pause, Boa
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fife, WZ “UNITED STATESgt ‘in reply reteehe;
DEPARTMENT OF THE INTERIOR &-59=2102.40

Re OFFICE OF THE SOLICITOR isto

whe 443 WASHINGTON 25, D.C.
4

Gel

MAR ~9 1966

Memorandam lacey
g

—_—Tor Director, Bureau of Land Management Mip Wy
Prom: AssoclLate Solicitor, Division of Public tands</
Subjects insertion of reservations of rights may for roads, roadways,Sisete., in patents or deeds of land in/Alaska,
Attached is 8 copy of oux memorandum of December 23, 1999, to the
Regional, Solicitor, Juneau Region, in which we coneurved with the
Regional Solicitor's interpretation that all of section 321 of Tithe 16
of the United States Code hag been repealed by section 21(4)(7) of the
Alaska Omnibus Act (73 Stet. U1).
The land offices in Alaska should be advised of thig ruling as Well as
the patente section of the Bureau. Also the reservation#14 of rights-
of-way for roads, roadways, etc. formerly authorized by section 321(d)
of Title h6 should be deleted from the final cart¢fioate formes,

CRBradshaw
Assetiate Solicitor
Division of Public Lands

Atiachnant

WRWolLp. pr
Bx 3/8/60

o

Copy to: Seeretaryts file
Solicitors Docket
Reading file, Div. Public Lands
Mr. Wolph
Branch of Lands

RN mu

pn
bn d PUY, cor, [G42

Pp rel
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UNITED STATES
DEPARTMENT OF THE INTERIOR

. NOTED
OFFICE OF THE SOLICITOR Jed. McHe

Juneau Region
. Anchorage Field Office oredC. bo. 2133.10 P.O. Box L66 TBC

INTERIOR DEPT. anchorage, Alesta
WeoH?

MAR1 7 1960 March 123.1960 ofl*
SOLICITOR — ”

Memorandum
see

7 :

. See gat

if i » ff a } otTo: Associate Solicitor, Division of Public Lands
\s

bos Ole rif leey"saya gh ;
“8 f

4 i
2 s : + > &

.

From; Acting Regional Solicitor, Juneau Region

Subject: Opinions of District Court, Third Division, ALaska
concerning rights-of-way

Attached hereto for your information are coples of two opinions

which were recently issued by the Judge of the U.S. Court for the

District of Alaska, Third Division.

Attachments
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Ma0T GGUAP PIs GME DISTALC? OF ALASKAaX Brk Ts

DIviIss:

DANIEL WEBS TEN DSW »Nae \
Piaiveirt,

HEMGHANDUM OPINION
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Defendant’ he
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John Lavage, of isbisen and SeCaskey, Attornay Par Fhoantary.
Daeid hk, Thoragoess, of Hughes and Tnherenese, Attorney for Defendant.

Tain opbter was teied before the Cowr't without & juey and is
an action to have @ caetain roadway aeroas defendant's property da-«

glared a public highvay withia the moaning ef Title 42. 3, 0, &s

38, which prevides as follows:

“Rient of way for hishwavs, The pight of way for
the Torus ciancae ¥S over publia lands, act
resorted for public uses, ia hereby granted.°
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Zhe eeurts have gleo held that the parted in whieh the offer
a: oho Unites States te dedicate the land fer highway purgeses in ac~

sordsnge with thig set ended when a patent eovering the land in quese

tion wae iegued, Ball va. Stephens, 194 PF. ad Oy (Cal. 1945), and

Ghat the effective pevied for sesaptanes of the datiastion also anced

when the dams were gubeared fi homestead puspeces., Leash ve, Mankeart,

77 P. Bi O52 (Cole, 1933); Kort ve, itten, 169 Pas, 143 (Golo. W171):

ard Fe Me Rvs Coe Ve Gorden, @ My He 688 (Mish, LOT): Atehigon Ky.
Gite SeRashter, 145 Pun, APS CH, 4. 2925).

fithough under the provielens of this 6e% a publie héighwey

be erented over Land upon whieh entry kag been made during the

period of sugh entry, Ls would soem that if the publhie hed been wodeg|
& fargleniar route during the patted ef the dutry, G5 geon as entry
wae aloged out tg the Berens of Lom’ Management o publie highway would

bu arastes, This follews fron the intention of Congresa in poaciag
thie ast, Sdsoptanse by uece being the goplisable eriterieon. Fue, if
the uublis had ebtulowh an ehement as eagoinet eo enteywtn, when hia

ontey wag cloagd ous the right of the publics would continue,
Tho teatimony diecleses that meereute aopiicants had Pilad

fou bsmegtends om portions of the land in question, and while we do

net pave ony eocumentasy avidense, the teetineny in gummeatien, bus for
tae Pejact of She application for the secers) homestead entey of the doo

fentant, worked Plaintifft'a Exhibit Ne. 4, 19 determined from the seetd

mney ag Lolleows:

Thee ome Nucohky peoperly {Lied aml entered tha land in question
in L935, od that after his death in 2939, that entry waa aloged out

by the Gurenu of Lend Managements in dune 1980; thet the Land lay ve-

eans Croom chat 490 until Awseat ef 1942 when one Junn Sing properly
filed aed entered; that the pergies have stipulated that, although

Ring operated a pie farm upon the property until Both, no title te

te lend was ever Soqubsed by him: .
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Theat on Merch 3¢, 7945, the deferdant, "¥4ildan L, Kamerly,
Viled and entered as f boneeterd antreymoan, Ac inGtested by te
Kahibit 4, a decigdon of the Llacel Anonorage Land Gffiee, dated Aprdl

ie
s23, 1956, the Buregu af Lard “arngesent denied end slesed ewh thig

Fleet hanerly eatey in pavernbor 3999 for failure te usat the abatue

tery vaquirenent for oultivation, As permitted by the set of Sep tem

bee 5, 29145, Ramerly msde appliestion for a sesond homestesd entry
on dapumry 11, 1990, This esseond entry wae deniad and cleaad cut by

the decision ef Avrih Oo, 2086, The verted for appeal from that de-
‘edeiosn aypired on say eid of that year with noe action having bean

tazon by Nomerky bo appeal the taod Orfiew dealeien, In June of the

ane yor, Heserhy filed o homesite entiey te protect the houee whieh

he Bed built on the preoerty, amd rome twe yours inter, on aprik 4,
La, ho wae isgued «@ homesite patent fer ¢ha five {5} seres gurecund-

img bis house, 2% 19 thio patent under whieh he poesentiy helde.

fos, from 2084 until Kenorly's homesite patent waa lesued in

1988, there wore four (4) gnen in the possemaion of the preperty in

Guastion, . Thay

i. From Juve to dugust LOSE;

2, Fron gometime in 2940 wobid Sewoh 3, oS;
we re a eee a ee me aa me fea ES a go Tee a Blase Sig
atl Py EE

Wi
lid WR NEE le FF

& Fean April 1055 util June of ths eane your,
With the eoumant ef the partdes, thet inad and premises here

im Quegiion wera vi¢wad by the Coat.
Tho evidense gid axhieita diseloss that Naah Send turns aff

to the righs of the main Sewacd Highway crosentding toward Anahowage,

Siagia fren Goward, Adagha, erosges the raticroad tyack, moardase tO

pF thne ath um ents ete eae, time tte dark ares FA ty matte ES ata,ae oe Ba sae mmIB he Bite we ae gg elt tah erty i be oe veMm STORM GIS GUSLTKGS SSN, fo Bom oy

to the other aide of Securrection Bay, and is, 2t the preaact tise,
a widely teaveled and used roed BDallt cut of grevel and materials

Hey apne in Dy 4 “Pan eee yhAte? we Se “3daie
bh

Se Re ws

«

"
oea
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evidenced by risingiff'a Exbipa¢ 3, congsiete of about five (4) acres,
OP Loes, Bad 18 weacthed by tho road in controversy whieh turns

of? eon Rog ba the Lets after Ragh Road erouses Salmon Creek, Ap-

proximately 660 fect beyond cha road here lo controveray, there is a

gmakl soustedrneus ridges with racks, vegetation, and spruse trae inter-
Inv proteudisg pooks., Tho video and meturnl topesrasky of the

sxres rogolude usage of that pertion of tha lsod as a road. Therefore,
the rond heretofare used by the tpoliceanta and othera ie a natured

rate of egeoecs and ingress to the area which exterds Baaok up Lote

the mountains for sane Tive or six miles.

wany eitnagees wore galled on the part of the pleintar? and «&

roview of sowa of these wlinesnes dlscloses that the read here in

guechios wan used by many people ever the yeura for gurney peasens and

piaepacen, The tong 4b the time the Jowet inegwcted the prenipag rie

vealed compldersbio use by heavy equipment o¢ that the treeks arg ine

éelibly determined upon the ground, en evidenced hy Defendant's Exq

nibits BS, 33, BY and BOL, The witness Lechner, who was barn in
Seward in lope, testified that be biereled wp Shait read in the yess
293% to 1935, later plexed blueberrios amt @eove a Medel-T up 1%. He

Siso BW otneta use the reed and teatified that 14 hed been used as &

ye oH AeMH ye yeey tt ot DE omen fe
Saeein e wen Sarin eteHe ws & 8 a

os
y

By
”

.

alee Ge? ge EE ad

Aanthent te hemestetd tho game, Ho fwrthar teatified that ne frequently

Phan ss
1

Bos4t on 8 oe fo Beas
* fine ae,

m Boetewe oeedl Ssat “4 apy eect Fone QAE wangwt tonaswey SS Oe ate ie wig hE ke De
ge

gad be first weet wo the Pond to visit Murehy fa Losey and teat ified
thet the read wag wold used, and in hie opinion, Lt wae a “wegen”

twee of road, He gion testified that he ¢aw trugka use it daily dur-
feet OM ye sb owe >

a
came

- ye Be ane ees a t
a Ae <, tt ¥Tre nite Boop ch 4 a ee tbe bay Bee PG

a ida te
&

ote
oO

BeBa GteuG Voc TT fea Beat, Gt Le od

gordon
gan ea Yee. +oeye vetions

tebe we Sargeey ay Sat Ry RM Ree tpare vat Ser BA Se mid

gemp & ’ “% a agke dAe ane Gee poate Fg

who Lived in Seward from 1949 te Lg44, testified that he once went

$o the pisgery te buy o horsa and at thts tlre sow no fanes cr gate
at the mouth of the cond where 1¢ tuenn off freon saoh Koad, and thay
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the Peng op te the plagary was well used and defined, due Kenseth

Mes, Who dived im Goward in 1932, said thet be wane ovt in the feb
ef 1933 and 1058 and went up the “sas” road wrd4) ke came upon the

ple pin, Ome Seost Metheny maid he umad the read te plek beewdes

aml BAY ne gahe of fanee ag the aouth of the reed, Bavid Flesies,
wee Sivodin Sever’ in 1935, atid ha meted vo in thet aren before
BAS Pligg@ery wae over eptablished art thag there were miaey reads Lande

ang off fron Nash Read, ameng Undeh was thde rend ty enoetios, amd he

armel others awed 16 te haul down to the beach poles upon which thady

Baese wore glaced during tho winter Sime, He Lilwwiee caw ne gets
Sil ahid tint the tends rend wae Gheut in the same eordisien then es

Taek Road, Anotiw', Miwtie Geveuen, whe Livad in Zeward 1903

so ADO% end thes renened in 1967, seetified that the rand hed been

yea iy nie during tities were and in 1954 he Munted im bie plekeus
ee pleoey ab which time he got gtuck,
i find teat oe ceelicans obfcated to the use af the coad is

gametes by the publics cmeest the defendant after be Paled fer & heme-

eite in lomo, 1 Aavthor find thee theme never wea a gate precluding
fh oP iat ee of a . Zz,

¥ Se ESE GEE 2 Fe agg ee a Oa ig gem ay
ORS OTE EF OR NE

die
ser Vir “Samo Sepals 2h ie

wave Re “rar Bie a Rie SREB EIT er ae eer Spanteepaaieekas Ahir at serertorwis ne ae gywerent SF ee Sears

$i. afser the Gotendint Pileé for hao bomedite, which wae efoear Jomo

£955, exeaps fer a gate that wae veod by King 2% the time he wag da

poneeedion of the Land after be bad conmtructed hia pigeery, Thee
Bo egae egy Bore ot EB Sm{eres TPE Pe ot SOR ames

Q Pee ee ate oO

Spee yp gph ate
wines toe wo Sel ee

prior ¢¢ 1909 when Surphy made hig firet envey end applicaticn,
i f4ed thas there is substantial evidenoe that this read was

eceet Gees matty Be ey comtn teeere, PE Beane signet weer terete te tee unaptsyeta Ea ettate aay PAGS Lay HAacLS Ib GPE? GFN. MIN LUA 2S

& pOleie Bbighuey within che masmning ef Mole 423 U, 5, ¢. &.e 932.

Sawwavere, £ faek that the defendant, of the time he flied gon this

greoerty in euoction for hie homesite, took Lt eubseetto the pwhiie

une sateblished poder to Bnet csime, I furgher find, sf mpeciflesiiy
@Piioeed be PeoScntant’s ryidbtoe th, EY, DG ol BG, thst tate high
URY IMG eGthebiiehed at leaot 7% feet toward Sha atream fram the closes:
eaunes of the dofemians's hoya.

seston
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The plaintiff testified thet it ned cost hin somp $1,050.05
So gonatrust a sirouitous reed to get into hie heewatend frum the

rear, i find, however, that he Ree sot been Gamigod to that extent
for tht reagen that this olreudteus resd is of benefit te hie in the

avent of high wager, «niah inumdetes the road in front of the de~

fondant's hom geriedisaliy, «ao evidenced by Defendant's Kxhibits
B24, BLS and B15. 1 therefore find tret the pisintire hea been dam

age6 in the oom af €253.00 as the reeulit of the undewlul actiens of
the defendant, I further find thet the plaintiff 4a entieled to the

mam of $160,090 for the wrongful agenult meade by the defendant upon

the plaintiff with a dengerous woapen, I furtiotr Pind that the

pledueif? {8 entished to punitive damages in the gum of $4.00 and

that thr plaintir? de entitiad to atterney's feem in cit aun of

$250.00 and eouts which are to be determined by the Clerk of the

Courk in sonfocmanes with the praetice of the Court.
Hevususe of the Leminecey of the Granaitien of thin Court's

dwriadictiles te the ose state and federal courte, this opinion shwi3i

eoneiitute Findings of Fast ant Comoiusiona of Low, and counsel tor
the plaineiry is hereby directed to submit judgment accordingly.

DATED at Apsherage, Alauka, thia sss day of February 1960,

ae bs MHCEFYOY,oi
UM. S. Bisterlat Judge

whom
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DT THR cp SUSY Cnc bith DLSPB PoP OF ALASKA

THIRD PIVISTONL

BARI DT HUAZGLSTRAND end
MARY JA?

NEBEL LOTRAND,

Plaintiff,

Vv. CIVIL NO, A-16205
STATE OF ALASKA: DEPARTMENT OF
PUBLIC WORKS, STATE OF -ALASKA;
RICHARD DOWNING, COMMISSIONER
OF THE DEPARTMENT OF PUBLIC WORKS,
STATE OF ALASKA; LEE HUBBARD,
PLIRECTOR OF HIGHWAYS, DEPARTMENT
OF PUBLIC WORKS, STATE OF ALASKAS
M. B. CONTRACTING CO, ,

Defendants.
Lf. CONSOLIDATED

wv
JOHN C, ZAK,

Ntonsomie,

Plaintiff,

Vv. CIVIL NO. A-16247

UNITED STATES OF AMERICA; THE
BUREAU OF PUBLIC ROADS OF THE
J. S. DEPARTMENT OF COMMERCE OF
THE UNITED STATES OF AMERICA:
E, H. SWICK, Regional Director
of the Bureau cf Public Roads of
the United States Department of
Commerce; STATE OF ALASKA;
DEPARTMENT OF WORKS OF THE STATE
OF ALASKA; RICHARD DOWNING,
Commissioner of Public Works cf
the State of Alaska,

Defendants.

Plummer and Delaney, Anchcrage, Alaska, for plaintiff Earl D.
Hilistrand and Mary Jane Hillstrand.

Trvine and Clark Anchorage, Alaska, for plaintiff Jchn C. Zak
Warren C. Colver, Assistant Attcrney General, Anchorage, Alaske.

for defendant State cf Alaska.
Merrell L Anderson, Assistant United States Attorrey, Anchorage,
Alaska, for defendant United States of America...

These two cases have been consolidated for the purp.se of

a jurisdictional determination on a question cf law common te botr

The State of Alaska has filed a motion for summary Judgment, who ve’

they request the Court to dismiss the claims for réliel flied b;: 1

:plaintiffs for the reason that 43 U.S.C. 321 (dj gives the Svate

right to enter upon the property in question for the purpese of

changing present existing roadways and making improvements thereon,

without the necessity of paying compensation te the landowners.

The facts in this case are thar Plairtifrf Bilistrand bes
PE pty buted 1

Lfs fret
be

Ge edge

ually

"
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ot iy is the owner cf recordof a certain piece of roperty more

particusarly described as:

Northwest One-quarter of the Southwest One-quarterof Section Fourteen, Township Six South, Range
Fourteen West, Seward Meridian,

tr the Homer Recording Precinct. Plaintiff’ Zak is presently the

-wner of the following described property:
From the one-quarter (+) section corner common to
Seetion One (1) and Section Twelve (12), Township
Seventeen North (TLT7N), Range Two West (Rew),
Seward Meridian, thence South 305 feet to the pointof beginning; thence South 182.7 feet to Wasilla-
Big Lake Road right-cf-way; thence South 78°31!
West 673.2 feet along Wasilla-Big Lake Road right-
of-way: thence North a distance of 316.7 feet to
South edge of Zak Lake; thence Easterly along shore
of Lake Zak 660 feet to point of beginning. Said
tract contains 3.8 acres.

Defendant State of Alaska, purport ing to act under the authority of

Act of Congress of July 24, 1947, 61 Stat. 418; 48 U.S.C. 321(a);
1-1 4 ACLA 1949, proposes to enter upon plaintiff Hillstrand’s
land and thereon relocate a4 certain highway, known a8 the Sterling
Highway, and in so doing contends that 4t needs only to compensate

“the value of crops and for adjustmentthe owner of the property for

of improvements located on the right-of way area." See letter dated

June 1, 1958 from Swick, Regional Engineer, to Earl A. Hill-
atrand. Purporting to act under the same authority, the State of

Alaska, in improving the "Big Lake-Wasilla Road", has entered upon

plaintiff Zak's land and "widened and improved the roadway, includ-
ing necessary cutting and filling for the roadbed," see Memorandum

of Facts submitted by the Attorney General Dec. 3, 1959, and in so

doing has allegedly dug and removed earth from Zak's property to his

damage. In both suits the plaintiffs pray for damages for the injury
already done, and in No. A 16 205, as the relocation is not yet com-

pleted, the plaintiff asks for an order restraining the State from

proceeding further with the work already commenced until such time

as appropriate condemnation proceedings, as provided for in Sections

57-7-1 et. seq., ACLA 1949, are instituted.
The following excerpts from a letter. to the Speaker of the

House of Representatives from Oscar Chapman; Acting Secretary of tie

“nterior, dated January 13, 1947, and included in the “Explanation
of the Bill," printed in U.S. Code Cong. Serv., ist Session (1947)

1352, 1353, set cout clearly what the intent of Congress in enacting
48 0.8.C. 321(d) was:

7
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"The purpose of the enclosed draft is to provide for
the recervaticn vy the tnited States in patents or deeds
to lani in Alaska of rights-of-way for trails, roads,
highways, tromvays, bridges and appurtenant structures
-onstructed or to be constructed by the authority of the
United States or of any future State created in Alaska.
Such legislation ic desirable to facilitate the work of
the Alasxa Punlic Road Commission.

"Ime prerter ears of the area on which the operations
of the Als.ica Roaek Coumission are conducted is public do-
main land outcide «<2 -itional forests, and the location of
rights-of-way cn such land presents no serious problem.
However, for rhe troper location of roads and in the in-
terest oi' public service, it is necessary in some instances
to cross lands to which title has passed from the United
states. Tres: Ilnmrtences are becoming more numerous as the

popula chen oF reitory increases, and obtaining rights-
or-wey oF conn s has in a number of cases presentedGiftioelsie: yoguip.s 3 court action and the expenditure of
Fedeorek

Mrne prono.cu laeniclation is similar to the provision
cf the oh of fo av.c 50, 1890 (26 Stat. 391, 43 U.S.C. sec.
Ou5+, watiet rishts-of-way for ditches and canals
constructel Un She mubherity of the United States, west of
the vr rcrictan, A similar provision is also

tia vho vel et “ereh 12, 1914 (38 Stat. 305, 48 U.S.C.
spec. 725 PF .dien vlohtse-of-way for railroads were reserved
to th in all patents for lands thereafter
Calren itory of Alaska, The proposed bill
WOULG "OS & myeagive “9 Doth public domain and acquired
langs cL une niece “vaces. The proposed bill, moreover,
would wubtrovicve ene read of the agency utilizing such re-
served right-olf-yvayv to make payment for the full value of
the crops ane ime -ovoments thereon."

fo is clear tnvt Uongress, in 1947, was concerned that the

Bame Welle . .aniring land under the liberal provisions of

the Homestead +2 in a position to demand compensation from

the Governmer.. if, 24 ¢€ later date, the Government should deem it

necescary to u mt. oP the same land for highway purposes. As

the future woniuvic.: of alguvays over the public lands could not be

predicte wlta avy uae auvcey, Congress rather logically concluded that

it would ivcers an enoresclate reservation in every patent thereafter

issued to Alaska vusentoadiers. The magnitude of the cloud which

this bit of legicls:tion placed upon titles to land in Alaska was

appreciated, Loxcye. Ly the ~
ch Congress and, therefore, 48 U.S.C.

Sec. 321(d) was repealed in the Alaska Omnibus Act, 73 Stat. 141

(Sec. @1(d) (73).
As noted in the Chapman letter, parts ‘of which have been

set out supra, che reservation in 48 U.S.c. 321(@) was similar to two

prior Acts of Congress, the Act of August 30, 1890, reserving rights-
of-way for diteses and canals and the Act of March 12, 1914, re-

serving rights-of-way for railroads.

There appears to be very little case law interpreting any

of these three statutes, the only case directly in point being
3
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Tde v. United States, ¢o3 7.5. 497. That case invulved the right of

the United States to straighten, widen, and deepena ravine £0 be

used as a ditch fcr collecting seepage from an irrigation project.
The owner cf the land challenged the right of the United States to

make the changes in the ravine, contending that the changes would

involve trespass on his land. In applying the reservation in the Act

of August 30, 1890 to the ravine in question, the Supreme Court of

the United States had occasion to discuss the history and the intent
of the act. At pages 502-5023 of the opinion it is said that:

"At an early stage of the investigations, Congress be-
came solicitous lest continued disposal of lands in that
region under the land laws might render it difficult and
costly to obtain necessary rights-of-way for canals and
ditches when the work was undertaken. To avoid such em-
barrassment, Congress at first withdrew great bodies of
land from disposal under the land laws . . . That action
proved unsatisfactory and, by the Act of August 30, 1890,
Congress repealed the withdrawal, restored the lands to
disporal uncer the land laws and gave the direction that
in all patent: there should be a reservation of rights-of-
way, ete. “f course the direction must be interpreted in
the light of circumstances which prompted it, and when this
is done, the conclusion is unavoidable that the direction
is intended to include canals and ditches constructed after
patent issues, quite as much as those constructed before.
All courts in which this question has arisen have taken
this view. Green v. Willhite, 160 Fed. 755; United States v.
Van Horn, 197 Fed. 6511; Green v. Willhite, 14° Tdaho 2
93 Pac. S71.

"A contention is made that the statute and the reser-
-vation in the patents are confined to ditches constructed
while the State owned the land, but it is not claimed that

;

the Supreme Court of the State has so decided, and as we
read the statute and reservation, they refute the conten-
tion . . . . We conclude that the plaintiff has a lawfully
reserved right-of-way over the tracts of the defendants for
such ditches as may be neededto effect the irrigation of
the lands which the project is intended to reclaim, and
that the cefendants were appraised of this right by the
patents which passed the tracts to them. In shcert, they
received and hold the title subject to the cxistence of
that right,

"Assuming that there is the ravine crossing these
tracts, no natural stream or flow of water is susceptible
of effective appropriation. The plaintiff undoubtedly has
the right to make any needed changes itn the ravine and use
it as a ditch in irrigating project iands.”

Defendant State of Alaska, in the instant case, argues that

ide v. .nited States, svpra, 4s clear autherity for its acts upon the

Zak and Hillstrand properties. Thus, at page-% of the State's

"Further Memorandum of Points and Authorities~sm Support of Motion

for Summary Judgment," in the Hillstrand case ffile, the State argues,
after quoting from the Ide opinion, “it appears evident that if

property can be utilized for a change of a ravine after the issuance !

cf patent, under a similar reservation of a right-of-way, the Utat.

ip
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could make any need changes in the width or ite of a right-
of-way crossing land subject to such a reservation.” I am unable

to agree with the State that the Ide case is authority for making

more than one election under the statutory reservations. Indeed,
I find no case, nor has the State cited any, in which the Sovreign,
after once exercising its right uncer any of the reservations found

in the three Acts of Congress, has been permitted to avail itself a

second time of such reservations.

Finding no other helpful cases construing the Federal re-

servations, we must turn to the law of private easements. "Blanket"

or "floating" easements are relatively ccmmon phenomena; however,

their interpretation appears to have been controlled by that policy
of the law which favors making allencumbrances affecting real

property as specific and definite ax norcsible e7 that the interests

of the various owners or claimants of the land can be accurately

ascertained. Thus, in In Re Oakleaf Coal Company, 225 Fed. 126, 129

‘D. C. Ala. 1915), involving a deed reservirg to the grantor the

right "to build railroads through said land in order to reach other

lands beyond and above," the Court ssid:

"The right-of-way is not cefined 1. the grant but has
been actually located on tne ground, with the acquiescence
of the respondent, and this #5 effectually serves to define
the grant as would a descripticn in the deed. The grant,
so defined, ceases to be uncertain, and no use of the right-
of-way, other than one that is reasonazle and necessary to
develop the lands covered by the reservation, wouid be per-
mitted."

This rule is fully supported py the law. See particularly
Youngstown Steel Products Company v. Los Angeles, 240 P.2nd 977

(Calif. 1952) ("Once the location of an easement has been firmly
established. whether by express terms cf the grant or by use and

acquiescence, it cannot be substantially changed without the consent

of both parties, and the grantor has no vight ecither to hinder the

grantee in his use of the way or to compel him to accept another

location, even though a new location may be just as convenient.”

p. 979); Capital Electric Power Associaticn v. Hinson, 84 So. 2nd
~

hog, (Miss. 1956) ("The general rule is that where the grant is in

general terms, the exercise of the right, with the acquiescence of
as

both parties, in a particulzr course or manner, fixes the right and

limits it to the particular course or manner in which it has been

enjoyed . . . This rule . applies to the course, manner, ex-

'tent, and length." p. 413); Woods Irrigaticn Comonny v. Klein,
a-
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SH
) poend BR fealif. 1951) _"Thercfore, the ditches necessary .

mee loenbted, eannet be reloented. Any cther rule would make the

hordger imposed by the eirsement « matter of perpetual speculation
%and subject the sgervient cwners tc ecntinue] uncertainty as to their

vights to the use and engoyneny wf cheir land.' p. 50).

Tt, thoretere. sppesus that thove 18 little or no author-

ity to enpport the State's powiticr,. in its request for summary judg-

ment, «vide from som a2 goneral statements of law to the effect that

reservations in deeds are to be construed most strongly against the

grantee when the granter is A sovreign, Shively v. Bowlby, 152 U.S.
s

1, 10 (186k).
Counsel fur the State has argued that it was the legis-

wvive intent to permit the State cr the Federal Government fo move

guickly in establishing mew ruads ana to qo so without incurring

re expensen which the Jaw requires in ordinary sondemnatior pro-

cvedings. That 3s, ere os Lie greatest good

for Lhe pregtec® ented,

tag Gonetitubion, while considering the welfare of all

bs generally, nevertheless provides that there are certain

piornabie rights whieh must be prutected and it nas been the pra-

roctdon of these small individual rights whish bas distinguished

trig nabion cver all other rations.

While T agree that the criginal reservation and electior

re ovyet-d Po, in 49 0.8.0. 323(4) is without limitation as to initia.

nolee on the part cof either the Federal Government or the State of

Slaske, I find that, once the right-of-way has been selected and

jJefined, later imprevements, necessitating the utilicatiecn of jandho
w
e

2

upon whien the road is not. already lecated,can only he geuomp lished

t G
S ry "E
e ct cP Q
O ch a D O
o = Ci
sWemneabilon apd iva Ts dame

.
mots

tt o O7-7-1 wt ACLA 1949,

As Tde v. United States, supr2, at 592, nakes clear thet

the wording of the 1890 statute covered rights -cf-wiy

sD Aetablished at the time of its passage, 7 o tind as ta the [gar
bos hon — : a.statute, and, therefore, in the light cf vwiate2iready has heen oc

+ oe

out supra, IT hereby deny the State's motion for summary judgement fr.
a

gC o weeNo, A-19,205 fur tne reason that the State's predecessor, the Urite-

States, hud alveady esteblished a road across what is new the Hts]
.strand property at tne ‘ime the GAT reservation was autrertizes.

-
oe

daSBAUOIY: PUONEN. J BulpioH: ay! / Pay! su}.Woyps



“Turning to the “ak case, the file disclos~ “that the

Big-Lake-Wasilia Road was constructed in 1949, at which time: the

land over which it ran was still part of the public domain. See

"Memorandum of Fact", filed by the Attorney General in case file

No. A-16,247, December 3, 1959. Interpreting the construction at

that time as constituting the single election to which the State. is
entitled, I find that, once Zak had filed his Homestead application
any changes by the State to the right-of-way already selected and

defined would likewise have to be condemned and compensated for

under the provisions of 57-7-1, et. seq. ACLA 1949. Therefore, I

hereby deny the motion for summary judgment on the part of the State

of Alaska in case No, A-16,247.
The decision of other questions of law, including that of

whether in fact plaintiff Hillstrand's predecessor in title,
Meredith J. Steele, had "taken up, entered or located" upon the

property in question before the date of the 1947 Act, not being
essential to this opinion, is left for later determination.

DATED at Anchorage, Alaska this 19th day of February, 1960.

4Wf, inte \ Les

“7 (Mipan .
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Wot AUN IRAGE AGORESE FOR .
, USE JUNEAU ADOREGE FoR. STATE GFE ALASKA

DANTON OF AVIATION :

_
TAVIBION GF HIGHWAYS

cues eee. hae DEPARTMENT OF PUBLIC WORKS _ soetacaen tue
se csantnnen P.O, BOK 1368 ;

ONION OF ANE TERMINALS JUNEAU, ALASKA SIVIBION OF COMMUNICATIONS
wo MOR WY 2 ae

‘
.ABW ohAAEH, ALASINA LNVISEON QF WATER & RS

mtn tenei,
, RICHARD 4, DOWNING »« COMMISEIONER

rfovtee BY 164a February 16, 1961
al pate ‘ aA { e aane

.

/
DIVISION OF RQULFMENT OF LATION

anteitnbeameosay

CAV ERION OF PROPERTY & BUPPLY

SOUTHEASTERN AEGION

2° 06800
RE: Senator Gruening

Shas Keoorable Eeneat Gruening

touk lageOr, 25. Q, C,
Attention: Mr. Geerge Sundhorg

Hear Seuater Grugaing:

Reference: S~O512(1), O'Malley: Road
3 have your letter of February 8 on the complaint of Mee.

Lete M. Neleon relative to right of way widths on Alaska Project 8-0512{1),
U'Malley Road, Thia lady La quite mistaken and uninformed on this entire
imtter and Tam heppy to have the

‘opportunity
to

Present
the facts ofthis

The O'Malley Road project is one that was “conceived aad pro-
gy acemad by the Ewreau of Public Reade in May, 1959 well in advance of
the exigtence of our Divisionef Righways. Thay also had eybataarially
completed the design of the project. and had erequested our newly forined
Right of Way ection :to acquire thanecessary land. During their period.of organization our Righway Division found the recommended right of way
width appeared domewhat excessive in view of thepropercy damage involved.—
Anowitaeaaed by the attached capy of # letter from Mr. Roser to che Bureau
of Public Roads, # request was made to reduce the right of way width to
PAN, Biset aca at &

few batnte where more wie needed
to

Bccomacdete

Lorre ad thie and

awe have
1

cndetvored to acquire the rtght‘of way on thar bania.

Mes.
Neleon's statement thae,

more
Vand

ie
¢
being taken than ia

won ha ok iy Bm ge os pose a s sme aoe ey it ane ay whom Bhooh ah,otponte bs ot tee rpdee srrocecon, Me tS oapmecra Me sys the

tte. Bulaon poinzed out, this road traverses rolling terrain and I am gure
Son ty the Peceral and

Stace engineers had gome
misgivings

on future ime -
powseste: of Shar catd ghootd peaffis Goluwey ever become large enough co
warrant ‘four Lanes, Such i¢@ a dietinet poss {bility should the ‘Anchoragecontinue to grew and develop.

“
yy

be real teedmanyProperty ownersmay be adversely aftected
wie he remurved: from patente. “the matter ‘of

a
a “pecond taking ander thepro

pislowe of chis law are new in the courte for a legal determination. Until
gach ¢e ecandered our peaple have no choice but to work under ite provisions,

webs
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as

fe Gata. Sayeveo, Lavroyenrnta ariveted by che ora@ject will he

wwhers are mot having their property chopped up is amath
: They ara merely loelug a narrow strip adjgcent to aa

aap ah lag cius tine coad and fn all probability thie does sor consritece
a@ Svucvnd caleinp om the part of the State. We believe the proposedim
prmsrsawat will very whortly aerve no greatly enubance the value of the -

lam tehing the liberty of sending a copy of this Latter to
tvs. Nelson as LT am sure she ta unawereof the efforte which have been
abe Forch to elleviate damage oc to hold our taking to a minimum,

{f@ 1 can be of further aervice In this regard, please advise,
¥ery truly yours,

RICHARD A. DOWNING
Comm igetioner

an ‘ MP io

Burwsa of Fablic Reade

‘

division of Hi¢hways

~ *
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February 21, 1961

Mra, Lave M. Nelson
Ye Ge Box 4067

Spenard , Alagka

Doar tire. Welaont
this refers to your letter of February ‘16th replyingto e logter seut you Pebruary J¢h by my administrative assistant,

GzorgeSundberg, while I wae away fronWashington on official
buginaas of Ghee Lenete.

Im the sane mail which broughe your nan leeeer 1
received one trea Richard Ae Downing, Commissioner of the
Department of Public Worksof the Stage of Alaska. Wile Letter
aleo was dated February. 16th. i netice that a

copy
vas gant to

POaUS

i hope Ghia may explain to your gatisfaction the State '¢

policy on ghe taking of land for a right-of-way along 6’Halley
Roa. 1é i@ doas not and if you feel thet theva might still be
the neoad of federal. legislation in this connection, 1 would be»
plagsed to hear from youagain,

Flease bo aseured that x am very auch interested ina

sening thar citigens of our etate are ‘treated with Justice
by

gover aman |officials on @il levels.

Gardially yours,

EQREST GRUSWING

a “

% re

ko “ _ S
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