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IN REPLY REFER TO:

UNITED STATES 5.0ke:B
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
G-5¥-L033 WiineToN 25, D.C.

INTERIOR DEPT.

JULY - 1958 : 'L g - 1958
Mem dur & . }
orendun  SALIAITOR
To:  'Associate Solicitor, Division of Public Lands
TFrom: Director

Subject: Rights-of-way for Government use appropriated under the
principles of Lk L.D, 513

Attached are copies of the epinions on the above subject
written to our Area Administretor, Area li, by the Field Solicitor
at Anchorage on February 14 and 24, The February 1L opinion deals
generally with conflicts between appropriated rights-cf-wey and
entries, The February 2L opinion deals with conflicts between
appropriated rights-of-way and native settlements.

In view of the importance of these opinicns in relation
to current operations in Alaska, as discussed in the February 1
opinion, your early review of these opinions will be appreciated.

As you will note from the February 1l opinion, the issue
of precedence of a Government appropriation over two homestead
entries has been raised in the case of U.S, v, 180,31 acres of land,
damages were awarded to the homesteaders under a declaration of
taking filed on behalf of the Department of Defense., There is an
indication that the judgment may be appealed.

We think that the crucial element of the case was or
should have been whether the lands were apprepriated by homestead
entry before or after the time that the right-of-way was actually
surveyed and staked out upon the ground, We do not think that the
Field Solicitor's opinion contains sufficient information to allow
analysis of this point. We have asked the Area Administrator to
supply more detailed information, and we shall supply it to you
upon: receipt,

We question the Field Solicitor's conclusion that the
Government may appropriate lands without compensation after they
have been validly entered. We also wonder about the validity of
an appropriation of lands accomplished merely by filing a map or plat

4 Yg ) See, Tadeier.

E.974, ccF 145943
ngw 12 -0—WJ

SaAYDIY jRUOHEN U} Jo SBUIP|OH PaYISSeI0a( / PaLISSeIoUf 8L Woij peanpoiday



without having first made a survey and staked out the site upon
the ground as a means of reasonably verifying that Government
construction is imminent.

Your attention is invited to the possible relationship
to this matter of the provisions of the Act of July 2L, 1947
(61 stat. 418; L8 U.S.C. 321d), in which payments of damage are
authorized upon the utilization of Govermment rights-of-way for
certain purposes which have been reserved in patents issued for
lands in Alaska.

In the opinion of February 2L, at the bottom of page 3,
we believe that the Field Solicitor may have erred in describing
the native allotment procedures as involving two approvals. As
we read L3 CFR Part 67, there is only one approval, namely approval
of the allotment application, which must await the submission of
preoof of five years' use and occupancy. This may be unimportant,
however, and we have no reason to question the Field Solicitorts
general conclusion regarding conflicts between Government rights
of-way and native allotments, However, his conclusion that the
appropriation of a Government right-of-way need not precede the
allowance of a homestead entry does not seem on the surface to be
consistant with his conclusion that such appropriation must '
precede the allowance of a native allotment under the Act of May 17,
1906 (3k stat. 177; L8 U.S.C. 357).

Your views at an early date on these two opinions will
be appreciated. Prompt reply is requested since current operating
procedures of our offices in Alaska are concerned.

For the Director:
Attachments

Copy to: AA-L
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i REPLY REFER TO:

UNITED STATES
DEPARTMENT OF THE INTERIOR 5.0kesB
BUREAU OF LAND MANAGEMENT
WasHINGTON 25, D. C.

oy
e

G -s 8.-2_063,/0

INTERIOR DEPT, Wi 22 1088
JUL22 1958
SOLICITOR
Memorandum
Tos Associate Solicitor, Division of Public Lands
Froms Director

Subjects Rights-of-way for Covernment use appropriated under the
‘ principles of Li L. D. 513

As you know, we wrote you on July 9 requesting your views
on the opinions of the Field Solicitor at Anchorage, Alaska, dated
February 1L and 2L, dealing with conflicts between appropriated
Government rights-of-way, entries, and native settlements.

Since writing to you we have noted the Solicitor's opinion
M~36493, of April 23, 1958, in which it was held that "in practice
the Department has limited its authority to reserve from grants made
by patent, road and other righits-of-way constructed with Federal
funds to those cases where construction preceded the initiation of
the right on which the patent is based.”

As you realize, the opinion of the Field Solicitor dated
February 1l held that the appropriation of a Government right-of-way
need not precede the allowance of a homestead entry.  The opinion
appears to be inconsistent with past practice as described in
Solicitor's opinion M-36L93.

We have advised our Area Administrator at Juneau, Alaska,
to follow the Solicitor's opinion M-36L93 rather than the Field
Solicitor's memorandum of February 1k, pending the completion of your
review of the Field Solicitor's opinion.

Tor. the Director:

G Yg, See ,Fudertt
= gy, CoF; (95943
Lands —R~0-W
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
Juneau Region
Anchorage Field Uffice

“ ' P,0. Box 166
INTERIOR DEPT, Anchorage, &laska
0CT2 =1958 September 30, 1958
Gug.f'—'oﬂ 083 /0
 SOLICTTOR
Memorandum
To: Associate Solicitor, Public Lands

Attention: Robert H. McPhillamey, Assistant Solicitor,
Branch of lands

Pield Solicitor, Anchorage

Il LoD, Rights-of-way (Your reference G.58-2083,10)

e

SRS - In view of your memorandum concerning the above subject, we
. have reviewed the authorities available to this office in an effort to
astertain the reasons for the apparent inconsistencies between the

cases cited in your memorandum and those cited in our memoranda.

In this review we found additional land decisions in which
it was held that where an entry of public lands has been allowed in
accordance with the public land laws: the lands embraced within such
entry are not subject to a subsequent reservation or withdrawal by an
agency of the United States.t/ There are also, however, land decisions
which support the position that lands embraced within an allowed entrg
may be subsequently withdrawn by an agency of the Federal Government._/

An examination of these cases indicates that this apparent
inconsistency is justified on the basis of the nature of; and; the
authority for the withdrawal or reservation effecting such allowed
entries,

In the cases where it was held that public lands within
allowed entries were not subject to a subsequent reservation or withe-
drawal by the United States it appears that such withdrawal or
reservation usually encompassed many acres of land for a general public
purpose and that such withdrawal or reservation was made by the
executive branch of the Govermment pursuant to its implied power to

withdraw or reserve %?nds and not in accordance with any specific
statutory authority,.z:

1/ Attorney Yeneralls Opinion, 1 L.D, 30; Mathias Ebert, 1L L.D. 589,
2/ Wary C. Sands, 3L L.D. 6533 Opinion 3L T.D, L21; Instruction 3k

~ TL,D. 1585 John L. Maney, 35 L.D. 250,

3/ See cases In Footnote l.

€6 Y3 See Intenci
= g7, €CF) GS9-L3
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The cases wherein it was held that lands within an allowed
entry could subsequently be withdrawn or reserved by the United »tates,
reveal that such withdrawals or reservations were made by virtue of
specific statutory authority conbained in dection 3 of the Federal
Reclamation #Act of June 17, 1902 (L3 U.S.C. L16) and that in most
instances the lands withdrawn or reseﬁyed were appropriated for a
specific Govermmental purpose or USe .-

The rationale used as a basis for the foregoing distinction
between the two types of withdrawals or reservations, dis set forth in
the "Instructions!" promulgated in 3L L.D, 158, In these Instructions
it is stated that the withdrawals or reservations made tor a specific
purpose or use under the express authority of Section 3 of the Federal
Reclamation Act "have the force of legislative withdrawals and are
therefore effective to withndraw from other disposition all lands within
the designated limits to which a right has not vested." On the other
hand, such Instructions hold that a withdrawal made by an officer of
the executive branch of the Govermment for a general public purpose
in accordance with the inherent power #o wibhdraw lands would not be
effective to withdraw or reserve lands within an allowed entry because
an officer of the executive branch 'can make no withdrawal that: would
affect or impair entries made in pursuance of the general land laws
except by special authority of Congress, which alone has the power
to take away inchoate rights acquired by entries under the general
land laws unless such power is specially conferred uvpon the executive
branch of the Goverrment as in the act of June 17, 1902."

The cases cited supra, in relation to withdrawals or
reservations made under Section 3 of the Federal Reclamation Act also
set forth the requirements necessary to obtain a vested right in lands
embraced within an allowed entry so as to preclude a subsequent with-
drawal or reservation by the United States. These requirements are
ennunciated in the case of John J. Maney (35 L.,D. 250) as follows:

"k % #Such rights exist in a homestead claimant only after

he has done everything that he is required by law to.do in
order to acquire title = that is to say, made entry, submitted
final proof thereon, showing full compliance with the require=
ments of the homestead law in the matters or residence, culti-
vation and improvement, paid all the necessary fees and charges,
and become entitled to a final certificatgi * #0

In citing the John J. Maney case we are aware of the fact
tbat this case was modifisd by Circular No. 759, L8 L.D, 153, be-
cause of the decisions of the United States Supreme Court in Payne
v. Central Pacific Railroad Company, 255 U.S. 228, and Payne v, New
Mexico, 255 Uso. 307s & review of these two Supreme Court decisions
rTeveals, however, that the principle of law, that an entryman does
not acquire a vested right as against the United States to lands
embraced within an allowed entry until he has fully compliied with all
of the requirements of the law, as stated in the Maney case, was not
overruled but was specifically confirmed. In these cases the Supreme

ig/ See Footnote gf;
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Court merely held that the public land claimants in each case had
fully complied with all of the reguirements of the law under which
they were obtaining the public land and that such land could not,
therefore, be subsequently withdrawn by the United States. The
Supreme Court in each case, however, affirmed the rule that no vested
rights, as against the United States, could be acquired until there
was full compliance with all of the requisites of the law under which
the entry was allowed.

This rule of law, as stated in the Maney case and affirmed by
the Supreme Court in Payne v. Central Pacific Railroad Company and

Payne Ve Ng; Mexicg, has- also been affirmed by the Courts on many
occasions «2s t has also been specifically held that the mere allowance
of an entry under the public land laws does 7pt constitute or create

a contractual right against the Government.é

, ¥rom the foregoing, it appears that the apparent inconsistencies
between the cases cited in our memoranda are based on the distinction

drawn between a withdrawal of public lands for a specific use or purpose

in accordance with specific statutory auwthority and one made for a

general public purpose without specific statutory authority. It also

appears that when a withdrawal or reservation of public lands is made

for a specific use or purpose, pursuant: to a specific statute, that

such a withdrawal or reservation will affect a valid appropriation of

the lands embraced within an allowed public land entry unless the

rights of the entryman are vested by reason of full compliance with

the law under which the entry was allowed.

In Alaska most of the applications for Ul L,D. rights=of=
way have been filed by the Bureau of Reclamation and the Corps of
Engineers, The rights-of=-way are to be used for a specific use or
purpose and would seem to be appropriated pursuvant to specific statutory
authority provided by the Federal Reclamation Act of 1902, supra, or
special acts of Congress providing for military installations in Alaska.
It would therefore appear that such appropriations could be encompassed
within the latter rule set forth above and that such appropriation

5/ Wagstaff v. Collins, 97 Feds 33 Petition of SeReAs Inco, 18 N,W,
(2d) TLZ; FMartie v. Martie, 271 Paco{2d) B5; Norton v. Lvans, 82 Fed..
80L4; Cupples v. Harris, LL So.{2d) 6093 City of Miami v. Siroco,

188 So, 3LL3 Brewer v, Hill, 152 So. 75, Cert. denied 292 U.S. 6263
Gibbons v, Pickins et al., 175 So. 600; Bishop v. Jordon, 285 Pac. 10963
Cambell v, Wade, 132 U.S. 343 Shipley et al. ve. Cowan et al., 91

Ue.S. 3303 Bergstrom v. Alaska Cent. Ry, Co., 3 Alaska L28,

6/ Petition of S.R.A. Inc., 18 N.W, (2d) Lh2.
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would be valid as to lands embraced within allowed entries if the
entryman has not obtained a vested right by fully complying with
all of the requisites of the law.

Al though the application of the foregoing principle would
seem. to impose an undue hardship on an entryman, it is to be
remembered that under the homestead law, after an entry has been
allowed, the entryman ha§/six months or even a year in which to
establish his residence,l’ In many instances the request for the
right=of-way appropriation is made priocr to actual entry and es—
tablishment of residence by the entryman and in such instances it
appears that an appropriation by the Govermment would be fully
Justified.

We would also like to call your attention to the fact that
some of the right~of-way applications are for unsurveyed lands that
are embraced within a homestead setbtlement claim, notice of which has
been filed in the land Office on Standard Form No. L=115L (Notice
of Location or dettlement or Occupancy Claim in Alaska). In such
cases, the rule seems to be well established, that a mere settler
on unsurveyed lands has no right as against the Government, and that
lands embraced‘g}thin such settlement claims may be appropriated by
the Government../ It is to be further noted that, in Alaska, settle=-
ment claims may be made on surveyed lands and that the foregoing rule
has also been applied to settlement claims on surveyed lands, where
only a notice of settlement has been filed in the Land Office, and
no allowance of entry has been granted by the Land Office.2

As suggested in your memorandum, in order to be fully
consistent with the instructions in Ll L.D, and the regulations (43
CFR 205.13), it may be necessary for a Federal agency to stake the
areato effectuate a valid appropriation of the land desired. If
this is to be the interpretation given to the instructions in LL L.D.
513, it would be our suggestion that L3 CFR 2Ll be amended to permit
Federal agencies to obtain an easement for rights-~of-way by having
- a map or plat depicting the right-of-way noted on the appropriate ILand
Office records as is provided by the regulations for private partiess
If this change were made, we feel that it would eliminate many of the
problems created by entries made immediately before the desired land
can be staked as discussed in our previous memorandum, You indicated
in your memorandum that this purpose may be accomplished by a temporary
withdrawal in accordance with L3 CFR 295; however, we feel that a
withdrawal of land for rights=-of-way in Alaska is impractical because
of the affect of such withdrawal. = Such withdrawals create swrvey and

7/ L3 CFR 65.15.

8/ United States v. Hanson, 167 Fed. 881; Sibley v. Jeffreys, 26l
Pac. (2d) 831; Leslie A, Heinovsky, L1 LB. 627,

2/ Fmilio Torres, 17 L.D. 3Ll (See also; Sjﬁ;g_ 212).

L
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priority problems as evidenced by the need for Public Leaw 892, 8Lth
Congress, 2d Session (70 Stat. 898), and such withdrawals may also
separate a legal subdivision of land thus preventing an entry for the
entire legal subdivision because the lands within such legal sub=-
division would be incontiguous by reason of the withdrawal,

, In your memorandum in commenting on the possessory rights
of natives in relation to the holding in the Tee~Hit-Ton case you
made ‘the following statement:

% 3 3% There is nothing in the Tee~Hit-Ton case which indicates
that the Supreme Court would also disavow the court's position
in the second Miller case, United States v. 10.95 acres of
Land in Juneau, 75 FeSupp. SLL (1948) that Indians may recover
compensation based on actual occupancy recognized by the

Act of May 17, 188l (23 Stat. 26), as distinct from tribal
claims of aboriginal title,"

After reviewing the Tee-Hit-Ton case once again, it is our understanding
that in such case the Supreme Court specifically considered the occupancy
rights of the natives in Alaska protected by the act of May 17, 188l

(23 Stat. 2L ), and Section 27 of the act of June 6, 1900 (31 Stat,

321) and that the Court specifieally held that such rights were not
compensable, This conclusion appears to be substantiated by the
following quotation from the opinion:

mi 4 % The Petitioner contends that Congress has sufficiently
'recognized! its possessory rights in the land in guestion
so as to make its interest compensable. Petitioner points
specifically to two statutes to sustain this contention.

The first is sec. 8 of the Organic &ct for Alaska of May 17,
188lL, 23 State 24, The second is sec. 27 of the act of

June 6, 1900, which was to provide for a civil government
for Alaska, 31 Stat. 321, 330, The Court of Appeals in

the Miller case, supra, felt that these acts constituted
recognition of Indian ownership. 159 F.(2d) 997, 1002~1003,.
11 Alaska 285, 294~296,

"We have carefully examined these statutes and the
pertinent legislative history and find nothing to indicate
any intention by Congress to grant to the Indians any permanent
éﬁbmpensablé? rights in the lands of Alaska occupied by them
v permission of Congress, # i "

If our understanding of the Tee-~Hit~Ton case is correct,
it can be seen that the conclusion in The second Miller case, that

Indians may recover comgensation based on actual occupancy recognized
by the act of May 17, 188L, has been overruled and that such rights

may be extinguished by the United States without the payment of
compensatione
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In your memorandum you also indicate that the occupancy
rights of natives recognized by the acts of May 17, 188L, March 3,
1891, and June 6, 1900 cannot be extinguished without specific
Congressional authority. With this position we agree; however, it
appears that such specific statutory authority is provided by the
acts authorizing the Federal agencies to acquire the right-of-waye
These acts authorize the acquisition of land by condemnation, as does
the Second War Powers Act of March 27, 1942, and if a condemnation
proceeding were initiated pursuant to one of these acts to acquire a
right~of-way over lands in which native occupancy rights were
recognized by the foregoing mentioned acts of 188k, 1891, and 1900,
it appears, from our understanding of the Tee-~Hit=-Ton case, that the
interest could be acquired without liability on The part of the United
States. It would therefore seem that a Ul L.D. appropriation made
in accordance with such authority and embracing such lands would
also be valid and appropriate.

We wish to express our appreciation for the opportunity
1o comment on the issues raised in your memoranduna

For the Regional Solicitor

ée%e F. W19es s Fleﬁesyfgm itor

June & A Region

i
1
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IN REPLY REFER TO:

UNITED STATES 5.05d-2
DEPARTMENT OF THE INTERIOR  Juneau 010024
BUREAU OF LAND MANAGEMENT
WASHINGTON 25, D. C.

U-35G-R07%.10 APR § - 1959

INTERIOR DEP.
APR1 G 1959 :
To: Assistent Solieitor, Division of Publie Lands

SQL!CH.OR Frem: Director

Subject: Right-of-way reservation 18 in patent for trade and
menufacturing site, certificate Juneau OLOC2YL

Reservation 18 is for an easement extending 150 feet from
the center line of the Haines Highway in accordance with the act of
August 1, 1956 (70 Stat. 898; 48 U.S.C. 420-420c). The first section
of the act mekes the lands subject to disposal, subject to easements.

Rights-of-way are reserved to the United Stetes in Alaska
patents for railroads, telegraph and telephone lines under the act of
March 12, 191k (38 stat. 305; 48 U.S.C. sees. 301L-302, 303-308), and
for roads, roadways, highweys, tramways, trails, bridges and appurte-
nant struetures constructed or to be constructed by the United States
or the State of Alasks umder the act of July 2k, 1947 (61 Stat. 418;

48 U.S.C. 321d). Except for pipelines men'bioned in the aset of

August 1, 1956, highways,and telephone lines are reserved in the
patents by prior lews and the additional easement appears to be super-
fluous.

In view of the above, your opinion 1s requested as to
whether or not the patent should contain the' easement for highway
purposes under the 1956 act. Should you decide the right-of-way is
necessary in the patent, there is attached an Alaska patent Form 4-1212
with the additional reservation sutmitted for your approvel.

ol P Prasd
Acting Director

Attachments 2

R & q%’ e %&}}”WM«L
E.Q74, CCF,) 1959 - ’:43

* onyaty [eUOTEN SU) 0 SOUPIOH POYISSEIoaC / PAISSEIOUN B} WOl Peonpoiday



FILE COPY

UNITED STATES Surname :
DEPARTMENT OF THE INTERIOR - - SPIsDPL...
"PEK" OFFICE OF THE SOLICITOR  In reply refer tor
: WASHINGTON 25, D. C. I-59-2242 P10 S
v{alow /7
@67 ~ 9 1359 R
Memorandum @ g e
To: Director, Bureau of land Mapagement ' . SO |

From: Assistant Solicitor, Branch of Iands
Subject: Reservations in sg%&l tract patents for/;aads n A%ggl

Your inquiries pertaining to the sbove subject ssk whether
subject patents should carry the provision for street and road purposes
and for publig utilities, as required by esuthority of 43 CFR 257.17(b),
as well es a'right-of-way reservation imposed by mandatory provisions
of the act of July 24, 1947 (61 Stat. 418; U8 U. 8. C., sec. 321(d),
and in addition 1nclude a fifty foot easement on either side of the
center line of the South Sitka Highway, in the case of Juneau 010549,

The act of July 2k, 1947, supra, is & general authorization
for a right-of-way for certain specified purposes, which reads, in part
as follows:

' % % % for roads, roadways, highways, tramways, trails,
bridges, and appurtenant structures constructed or to be
constructed by or under authority of the United States * * *'";

The provisions of the act make mandatory a general reservation for a
right-of-way but do not provide for a definite width or determination,
as for & certain distance measured from a highway center line, in estab-
1lishing the boundaries of the right-of-way.

The regulation under 43 CFR 257.17(b), states as follows:

"The classification order may provide for rights-of-way
over each tract for street and road purposes and for public
utilities. If the classification order does not Bo provide,
the right-of-way will be 50 feet along the boundaries of the
tract,

A{”MW

+ Tpn sy
-~ Taf W% w’f
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: ﬁm ﬁw W af the &W&ﬁi&t iz Jiwited %o righla-ofeusy
A She bomndardas of » troet, the regulation clearly &m m refer
wisting “”'t,:mfm&@'mmmrmﬁaa@a“ mpisted for the
nyenience mf small tract owners. As & righteofevey sontatned in o
‘ b i= governed by the mmmmm Order, the order should conbain
a mmmmm g perdionimr righteofvuny vhere ope of 2 spesific
width wmwfwamanma&wmx, in sddition to the penevsl
reporvabion wder the neb of July 24, 1947.

X% o opporent thet there pould be on :ammppmgat r&ma»
@fwmwaﬁmmfm:mm aﬂg&wfmw pnerel
for wder the sob of 1947, pupra, and spee y referrad Lo in &
reservation deaioneting o cerlain width, o fm:ts& tereset o orogs an
soness bowndary road vessrved under suthority of 43 OFR 257.17(b).

Bash awthority hon e separste and distinet spplicstion and
should be included to authorize separate veservabions in the Finsl
Cortifiopte mod patent, s well as the Glessification Order.

 Sinee the ylnt of survey No. 3302 showe the conter-line
of the South Siths highwey s orossing Lot 34, the nemll Treet Involved,
ne sepavate yesesvabion of this highwy need be mede mﬁw plat of
survey im o8 meh a part of the pabent es though Incorporated thevelin.

The atteched documentetion, inclwdiing the Certifteste in
£ile Sumesu DI0G4Y 1s Mmmﬁ for your f4les.
: M"J

b A Tedr
e

hesietont Sotfettor
Branoh of Lends

Sttachrents

Copy to: SBecretary's Office o
Docket Seetion
Mr. Xaten
Division of Public Lands Reading File

PEKaten:prigh
10/5/59
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UNITED STATES S
DEPARTMENT OF THE INTERIOR pendomes 1
OFFICE OF THE SOLICITOR
WASH!ANGTON 25, D. C.

0T1¢6 1955
Yemorandum
Tot Drector, Burean of Land Mensgement
Froms :?@M‘E Solieitor, Branch of Lands

Subject: “Highteof-way veservation: 18 in patent for irade
mmmfmtwing site, Certificate Junesn 010027

Reference is made to your memorandum of April 9, 1959,
requesting an opinion on the question of whathar au‘hjwﬁ 'pumt
should econtain reservation of an sasement for
under the sot of Augusb 1, 1956 (70 Stat. 898; 43 V5.0, 429-%2%)
in view of the {act that the patent contbains a reserveation for
highwey purposes wnder the M‘b of July 24, 1947 (61 Stat. 418;

48 U.5.C. 3214}, The Certificste sttached, which sccompanies the
petent form, contains o reservation No. 14 for highways under the
Aot of July 24, 1947, supra, end in No, 18 sn easement to be
ingerted as followas

"Patont to contain an casement extending 150!
from the center line of the Haines Righway in scoordance
ﬁ%ﬁ)ﬁat of hugust 1, 1956 (70 Stat. 8983 48 U.8.C.

The act of ifuly 24, 1947, muprs, is & general authority
whiech provides for z veservation of a mghwfw for highvays snd
appurtensnt struetures, on certein lands in Alaske, which reads, in
part, ag followss

Lall ents for lende hereafter taken up,
antema, or xmm in the Territory of Alagks, and
in a1l deeds by the United States hereafter conveying
any lands to which it mey hove reacquired title in * % ¥
not included wz!.thin m limiw of sny organized mumi-
oipality, then £ e sxrrassed that there is reserved,
from the imaa éamriba& izx aa:m patent, or deed, a
pighiwofwimy thereon foy roads, roadways, highways,
tramways, traile, bridges, and appurtensut structures
constructed or to be comatructed by or under the authorw
ity of the United States or of ar::y Btate cresated out of
the Territory of Alaske # # ® (Bophagia added, )
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The 1947 sob, mums. is sandatory
the reseyvation of the »dghteofouny shell be
In p1l patents therpafber Insue

The et af‘guguxﬁ 1, 1956, guny
w&&&%@a %a:@a;n«N; fok ) '1\t¢¢:

%im mﬁm'w m mﬂr w@, m m«m im mwmar wmmx m
the patont,
It in thot a.ﬂaﬂ&*ﬁW3uﬂ'§ﬁ p&#@ﬁ& aﬁ%am*ﬁ&a

shtution of the 1914 lot as printe
ing be aideds

ehuoteents o
Copy to: Secretary'!s files - Docket Section o
»> DPL Reading file —- Branch of Lands Yr. Katen

PEKaten: JHTudor: jtd 10/16/59
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UNITED STATES |
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR
Rt Juneau Region

T K-S 2101-1D P 0. Box 1751
HWEMOR DEEL Juneau, Alaska

NOV 1 61959 November 12, 1959
G Air Mail

SOLICITOR T

Memorandum

To: Associate Solicitor--Public Lands

From: Regional Solicitor, Juneau Region

Subject: Insertion of reservation of rights—of-way for roads, etc.,
in patents and deeds

Title 48 U.5.0. section 321d provides for a reservation
of a right-of-way for roads, roadways, etc., to be inserted in
patents issued for lands in Alaska. Question has arisen as to the
necessity for this insertion after the passage of the "Alaska Omni-
bus Act" (P. L. 86-70, 86th Congress, H. R, 7120, June 25, 1959).
Section 21(d) of this Act reads as follows:

NEffective July 1, 1959, the following provisions of
law are repealed: :

Et e L KR TR L R L S B R L N O O DR R T O

"(7) The Aot of June 30, 1932 (47 Stat. 446), as
amended . (48 U.S.C. 321(a) and the‘fol%owing).“

It is our interpretation that this provision of the Act
repeals all of section 321 of Title 48. We would appreciate
having your advice as to whether you concur in this interpretation.

2.5 Mg

C. E. Rogers, "Jr.
Regional Solicitor

RG 4%, See nterton
& 4974, CLF 145943
mﬂ&&.} i pm& "”‘“‘W
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FILE COPY

UNITED STATES Surname:
DEPARTMENT OF THE INTERIOR W msg__zr’%zm ___________
In vep er to:
OFFICE OF THE SOLICITOR g

WASHINGTON 25, D. C. ﬂ /

- DEC 28 1959 ___I:?_::_-__-_:
Memorandus o
oyt Reglonal Solicitor, Juneau Region R

Tram:  Associste Solicitor, Division of Public Ismpds |

Subject: Insertion of reservy ons of “rightes-of-way for 0?1:&’ - W %/
roadweys, ete.; in'patente or §eeds of land in'Aluske », ,

In a memorsndum of FNovember 12, you m&:kzam that & question { |
bes arisen as to the present avtbority for inserting in patents or ﬁeeé.a
of land in Aluska the reservations of rights-of-way for roads, roadways,
ete., that have in the past been inserted as provided by section 321(a)
of Title 48 of the United States Code. You ask whether we concur with
your interpretation that 21l of section 321 of Title 48 bhas been re«
pealed by section 21(4)(7) of the Alaske Omnibus dct (73 Stat. 1h1).

Section 21{a)(7) of the Alsska Onmibus Act provides as follows:

YEffective July 1, 1959, the following provisions of
law m wpeala&z ‘
* % % % * ® %
”’(?) m act of June 30, 1932 (W7 Stat. ML&), as
amended (U8 U. 8. €. 321{a; m& the followingl.”

Apparently, the question 1s whether section 321{d) of Title 48
is considered to be au amendment of the set of June 30, 1932, sinece it
was merely added thereto as & new section by an act of July 2k, 15hT
{61 Stat. L1B). However, Uongrese in adding this new section expressly
designwted 1t as an swendment of the act of June 30, 1932. See 61 Stat.
k18. Also, the House Copmittee on Interior and Insulsr Affairs, in com-
pliance with clause 3 of rule XIIT of the rules of the House uf Fepresenta-
tives, indicated in its veport on the Alaske Ommibus bill that its pessege
would repeal section 321(4) of ‘3:1%:3.& !t& ag vell s sections 21{a), &),
and {c)s See Houmse Beport No. 369, 86th Conge, 1st Sess., pages 37, 51-52.

Therefore, we agree with your Interpretastion thet all of sec-
*aim: 321 of Title 48 has been repealed by section 21(a)(7) of the Alaska
ibus Acte

Copy to: Secretary's Office / M : ';/}‘ RE e Ty
Docket Section O T e sl
Div. of Public Iands i

Ce R WBMV
I
olpniavw Bivigion of Public Iands
ﬁm@” L{"gt %MQ@ WA
E.47, cer 19 ¢

gw,x,g%ﬁ;s m»@%Mw»< f@ =l W
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‘ FILE COPY
UNITED STATES In reply refERAi8:
DEPARTMENT OF THE INTERIOR K~59=210[%,10 |
OFFICE OF THE SOLICITOR
WASHINGTON 25, D. C.

NAR - 9 1960

Moot % " d—
| [ ——
Tos Pirector, Bureau of Land Management M*”f ................

Froms Associate Solicitoy, Division of Puliic Ianch“f></ ----------------------

Subjects Insertion of reservatlions of pighbs-of<wny £
ete., in patents or desds of land in Alaakm

httached 18 8 copy of our memorandum of December 23, 3.959, to the
Hegional Solicitory Junean Reglon, in which we conourved with the
Regional Selicitor's interpretation that a1l of section 321 of Title 4B
of the United States Cods has been repealed by section 21{d)(7) of the
Alaske Omuibus Act (73 Stak. 1)

The land amwa in flaske should be advised of thig m&ing as well as
the patents mection of the Buresu. Also the reservation #1h of righta-
_of-way for rosds, rondways, ebte. formerly euthorized by section 321(d)
of Title 48 ahmm be deleted from the final coriificate Forms.

PR

Assotiate Solicitor
Division of Publio Lands

Litachment

WRWolph/pr
gx 3/8/60

I‘)/v N
Copy to: Secretary's file
Solicitorts Docket
Reading file, Div. Public Lands
Mr. Wolph
Branch of Lands

R4 §Q) See , Touderdar
E.9Y, ccr, 145943
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UNITED STATES
DEPARTMENT OF THE INTERIOR

. NOTIED
OFFICE OF THE SOLICITOR T McH.
Junean Region :
. : Anchorage Field Office OTED
C.bo. 2133. (0 P.0. Box 166 ﬂc‘g.CI
BWERE@R DEPL | Anchorage, Alaska NOo.

MAR1 7 1960 Mereh 12,1960 eAr’
SOLICITOR

Memorandum
: Ay 7 Ié
To: Assoclate Solicitor, Division of Public Lands \;j};‘ﬁ{;;& (’7{»« ey
el ¥ !\ :
- . . L3 : » vl
From: Acting Regional Solicitor, Juneau Region

Subject: Opinions of Digtrict Court, Third Division, Alaska
concerning rights~of-way

Attached hereto for your information are copies of two opinions

which were recently issued by the Judge of the U.S5. Court for the

LJ%

les

District of Alaska, Third Division.

Attachments

xﬂ'

gf" &{g’ ﬁgﬁ&; IBaken gfﬁ?ﬁ o
£.9 /Lfﬁ Cefy {Ww b3
wm‘{«& /& @‘W
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sk TnE LIETALCT COUAT FUh THE MATRICY OF ALABHA

THIaAD DIVISION

DARIEL WIEBETEA DEN ".i’}}e,
Ny
FK@&H%X??,
W@'ﬁ"'{/l
WILdL1A L., FAMERLY,
r;mf%ﬂf&&ﬁg ®

MESGHANIATY QPINION
Civil Bo, A-16 304

Bt s S AT Vs s W g W o T et g i

Joahn Savage, of Asbkison and sSclashkaey, Attorngy for Plaintiff.

baeid H. Thoveoess, of rdughes snd Thorsnese, Attorney for Defendant,
Tois rabber was {ried before the Couwrt uithouwl 2 Jury snd 18

an astion to heve & oordaln rosdusy nerces dsfendanis property do-

clared 8 publice highway withis the meening of Title &3 U. 8, 0, &,

G382, which provides ss follows:

g Lor

"Right of was Y. The right of way for

uﬁ”@@ﬁ%@%maétﬁﬁ'ﬁ3 W wiys ovsr publio 1&%@36 not
raperved o public m@mﬁa ig havredy granted.”

Alse, for sotunl domagoe in the sus of HH00,00, dawages for “. .

sonkal sngulish roegulting frow ths wrongful asaseit with a dangerous
wesyen in the ar»ownt of Plve Hundred {2500.00) Dollars,” end for punie

sive desages in the sum of $800,.00,

flthough the federel etatutes fpponrs L0 hve ordated an exisis
thy right-ofeony for highuay purposds over all publie lsnds in enist.
pheg 85 the time 1% wan peseed {(1H00), the courts have held thei this
8ot L8 mersly an sffer W the United States to dedicats any wreserved
pudblic lunds for the sonstruetion of highweays, and thet the offey must

be ncoepted to bosome sffective. Lovelase ve, Righiower, ivd ¥, 2d.

B4 (He M. 1695}, The eowrts kave aloes held thet the acoeptance of
sht effer of dodisution Lwoomes effective gpon eonstructlion of & Mighe
wy or ﬁh@ astablishedrt thewrest by peblic users, Rishop ve, lawlay,
238 ree. 960 (Wyo., 1U28), er by some posiiive action of the sroper
subhoritios manifesting an intent 3o accept ths offer, Costain ve,
Spunty, B, D., 36 #, ¥, 24 382 (3. B, GBS},
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“he sourts have sioe held et the perled in whieh thw offer
of whe Unived Stabes to dedicate the land for Righway purpones in &g
sordense with thig 2ot suded whwn g patent govering the lend ia gues-
tion was lssued, DBell vs, Btephens, 158 », 34 207 (Cal. 1945), and

shat the effective porlod Cor scssptanse of the dodizetlion nlpo ended

when tha lands wers entered for homeatend pusposes. Lsssh vs, Rauhert,
7T P B4 652 (Celo, 1938)s Kool ve, Itten, 160 Pas, 148 (Tolo. 1937):
aral P, M, fQy, Go, ¥8, Gorden, & M, ¥. GAB (Mieh, 1379); Agehison Ay.
Gt ¥B, Rishtar, 188 ras, 78 {H, 2., 191%),

Although under the provisions of this set 8 publie highway

adnnot be eveated over lind upon whilch ontry hop besn made during the
parlicd of suob entry, 1t would soss thmt L0 tho public had boen wveing
& partloviar routs during the paricd of the sunbry, 25 60on 48 entyy
van cloned outl by the Puresu of Lend Managemeny 8 public highwey would
bs arested., This follows from the intsutien of Congress in peesing
thie aob, aosopdance by uee beling the spplicosble sriterion. Thus, if
the publlic hed obialiosd 2o eamasent 2 pgoinst go enbtryyen, when his

sutey wae closed out the right of the publilc would continue,

The testimony disclieses thmt murercus spplloants had filed
for hameetesds on portions of the land in question, end while w2 dp
Dot beve pny documentary evidence, the testimony in mwmeiion, but for
the rejoct of the appllioation for e sscond homesteosd entry of the do-
foodant, meyked Plaintiff's Exhibit No. &, ip deteroined from the 3¢atl
many as Follows:

Thas one Muephy proporly Ciled and entaered the lsasd iv guestion
drv L0928, awd thet after his denth in 1639, that entry was aslosed out
by the Buresw of Lend Monageaent in June 1948; thet the land lay voe
sgnt from that $im0 untll Augess of 1942 when one John Ring proparly
£iled and entered; thet the persiss have stipulated that, although
Eing oporated & piz farm upon the yrapawty~unuil Ia4b, no titie o
the lend was sver soguired by himg “

e
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Thet on Mpred 33, 1548, the defendant, ¥illias L. Homerly,
Viled snd entered am o bocestesd sotryoan, Az indlested Ly Plalntiffte
Fahibit 4, § decisior of the local Aroborsgs Lapd Offiee, dated fpril
2, 1956, she Buresy of land Marsgoment donied snd slozed cub this
fieat baoerly eatry lr hovimber 159% Uor fsllure to weadt the ELetue
oy reguirement for oculilivation, A% peralitted Ly the sot of Sepbem-
bett 5, A514, hamerly medoe applisstlion for & oecond howestend entry
oo Jenunry 13, MSD.  This second eotery sae dended snd clessd out by
the decision of fveil 20, 1986, The serisd for eppesal froo that de-
shalon suplrod on May 234 of Chat year with no action bEving bous
Shaen Ly Homerly o appeal the Lasd O0fise deslsicn, In June of Ghe
paosd yenr, Hexerly filsd o Doswslits entyy 0 protect Lthe nouese whioh
e hed Hullt on the properiy, o6d pome e yesrs ister, ob apeil i
1958, ho wae isgued & homesite potent for he five (5] acres surround-
frg bBis bouse. ¥ 48 Shiv peitent wunder whieh he prasently holde.

Thus, From 1928 uutil Hererly's hooesite pebtert wes lesued 4n
1968, where wore four (4) gonps in the posgession of the property in
guastion, - They worae:

1. From June to dugest 1948

. From gometine in 1680 until derah 3, oA

3. From Hovember 19%5 uostil Jenusry 1950

Boe Frar April 1995 ustil June of ths oane yeve,

With the eonmant of the pargies, thw laod and premises here
in guaetion wore viewed Ly ithe Court.

The evidense sod sxhipnits disclose that Nagh Rond turans ofF
to the rizht of Lhe main Seward Highwey procsecding sovward Anahorsgsd,

Almeks fros Sewsrd, Alsska, crosses the raillroad trask, sesnders o

anown 58 Saluom Jreek, snd then veers to the right gelng oo
to the othar aide of Resurrsction Bay, and ig, 2t the preasvt vise,
z widely traveled and veed road bullt cut of gravel 2rd naterisls
thoet have how

» howded in, The homesite of EhRe deferdany Hamerly, &z

=

SOOI [euoneN au) Jo SBUIPIOH PeyiSSEIDaC / PayisseioU By} wouj peonpoiday



ovideneed by Flsiadiff's Exhibit 3%, covnlsls of sbowts five {(5) acres,
noee o lass, 2ed g ysschad by the road in controversy which fturnsg
pff Hash Rosd o the lefy alter Rash Acad aropsds folmon Creek, ap-
pronimately 060 Ised bayond tha voad bare 1o controversy, there is o
gmall meuntninouws ridge with rosks, vogetation, sod gpruvce teaes inter-
warned by prolewding ﬁ@%&&, The ridge end naturzl topography of the
gren pracluds uopge of shas perbion of the lsed as 8 rosd., Therelore,
the rond heretolore used by the applisants ond others ie 8 natureal
routs of sgroaey snd Lnpreks to the ares which osmtends beosk up ioto
the mountaling Ior gsome Tlve o eix miles.

Hany witnosges vers callod on the part of the plalntilf and e
revilew of soma of thase witnesses dlisslooes Lhmé the rosd here in
guastion wan used by sony people over the yeswrs [for sundry reasens and

WOGeR.  Tho rood 5% $he Lime Che Cowrt inspecied Sthe proenises P

vanled consldersblio use by hetvy egulpment o thet the (racks arg ine
delibly determined uvpon the ground, sa ovidenced hy Defendantis Exe
nibits B%, 38, BY and BOL, The witpese Leohnar, who wes born in
Saumesd An IUED, beetiftsd that be bileyeled up that read in ths yesrs
1933 wo 1930, leter pleked blveberries snd drove & Fodel-T wp iv, He
8ise sow Otners use the resd and Sestified that 1t bod boen uped 6 &

"ant® rosd., Jook werner, who hod bedn in Sgwerd sinee 1544, used Sthe
wemd in 1041 and went over % portion of the praperty in thet ares with
intont te hemostoad the pame, Ho further teotified that he freguontliy
bed soon pecple upon Bhe properiy. ¥Fred Kislehsanl, w0 wis s Former
five ohiel in thw CL4y of Bevwsrd 2od hed lived theras for 3% ponvs,
amdd ho flret woet uwp the rosd o visit Murphy fo 1929 and tesvifled
timt the rood wes well used, and thebt In BB opinisn, 1t wee @ “wmegee”
typm of road, He slpo bestified that he sow truoie use 1t dally durs-
img Werldd Mer II 4 1343, et whish time a plggery had hoen established
on peraperty beyond that cuped by the ﬁ%fﬁ?émﬂta One wWesley Martlo,
who 1ived in Sewsrd Srom 1540 to 1984, %&@%}fi&é tht e oncs went

te the plzgery o buy & horss and 0% that Cinme sow no Cfeance or gate

at the mouth of the rosd where 1t turng off frow hesh Hoad, and thed

SaMyaly [euanen auy Jo sBuipop paljissejoaq  palisseptin sy wol} psonpoiday
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the vopd up to the plgpery wes well uwsed snd dofived, Oue Kormoth
Mow, Wi illved In Sowsed in 1953, seld ¢het bo woent out in the fall
ef 1983 end 1954 and want up the "ead” road wpBil ke ceme upon the
plg pém, One Soobt mwﬁmwwwy waid he wesd ¢he rond to plok borwrics

and 0w no gate or fonce 2t the mouth of the reed, David Flesing,
who Lived do Bewsrd in 1338, eslid be nunted wp in thet aves bofore
0 plogery vho e establiabed snd shut Shore were many roods lowd-
ing off feon Naagh Road, ssong vhish wep this resd v gwostioun, snd he
s othord used 4% oo howl down to ths bemoh palag wpoen which thaly
Lbowbs ware plsooed during
sad sald st Sho teedl rond wee eboud in the sowe spvdiSion then es
Beeh Moxd, Anothar, HMovriis Govosen, whoe lived in Sewsed fren 1543

so Ap6h end theo reburped in 1547, sestiried that the rood hed besn
pued by his during Ciwee geses avd fo 1984 he Bunted io his plek-up
byrond e plogery ef whish tixme e got stuck.

I £ind et we opplicont objected o the wee 8f the road in
waeshlion by the publils omsept the defendant after he Filed for & homo-
ghte in 1306, I Surther flod theg thore never w08 & geie preciuvding
Shws publie feom enterlng or letving fhe peomipes hare in guantion Wi
¢4l alter the defondunt filed for his homsalte, which was afteyr Juns
1966, eweopt fur a gﬁ%@ that wes usod by King &0 the time he =93 in
popsdraion of the land afber he b construeded his plgpery,
Pord, i public hee boon $reg B0 vse the rosd withouwt berrler pinge
prier o 192D when Wwrphy made his Tirst entry end applionticn,

I find that Ghore is substantial evidosce that this road wos
wsed By o public of puch & gensral type end osture 23 Lo entablish

ipieay within ohwe mesning of Title 42 U. 8, ¢. 4. 238,
wrafore, 1 find thst the efendent, ot the tims he filed upon thls
proparty in question for his honosibe, took Lt sublset o the publis
shed prior to shot sime, 1 further find, s speeificelly
igersed by Defendsnt’s Exhibite BS, BT, 1O and B9, thet tnls highe
uny e established 6t leant 7Y feut toward Sthe strean Irom the clossey
ner of the defe “

e winbker Sime, He liwwise sow no goie

‘s.srtéz«"s?' ¢ bid %‘&mwm [
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The plaintil? ceptifisd thet 4% ned cosd nkim somp §1,000.00
fo congvrust & clrowitous rosd o gedt into bie homestsed froe the
roRr. I Tind, howover, that he e oot been Ganaged to thet extent
far the reagen that shis clrouiteous rond is of bonefit $o hlz in the
gyegnt of high woter, whileh ingmsiates the ropd in front of the doe
fosdant s homg povioflcally, oo evidensed by Defendants Exkdbite
Blé, BI% and 816, 1 thovelore £ind tkhal the pilainiiff hos besn Gt
a8 in the sun of £250,00 an the reeult of the wnlowlful acticons of
Yo defondant. I further find shet the pleintiff 43 entitled Seo the
pum 68 B100.00 for the wropglul sszauit sede by the defendsnt wpon
he plaindiff witn & dongerous woapen, T Dwihar find that the
plededlft Lo enbitled o punitive denapes Lo the sum of £1.00 and
thint Shw plaintiil is entitled to atborner's fovs in e sue of
FEEGLO0 and coubs whieh are W be Jetwrwined by the Cleri of the
Courd 4o sounformansd with bthe practice of the Jourt,

Begsuss of the lvmisescy of She tranaiticn of this Court's
Jerdadiotian e the pDaw piete and Podersl covebs, this oplinion shalld
sonakitute Plodinge of Fast ang Consliuslions of Low, srnd soungsl fov
whe platneil? i waroby directed to mubmit Judgment aoccrdingly.

IMTED ot Avehovege, Alssia, this dey of Yelwruary 1850,

G los VHCBPIGYe JEFe
Yo §, Diotriat Judpe

m{%w
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CHOTHE Dot toh SAURT W i Tk DLSTRICT OF ALASKA

THIRD DIVISION

EARL T HILTSTRAND snd
MARY .IA§§§ﬁZLIAY?RAND,

Plaintiff,
v CIVIL NO. A-1A20%

STATE OF ALASKA: DEPARTMENT OF
PUBLIC WORKEZ, STATE OF -ALASKA:
RICHARD DOWNING, COMMISSICNER

OF THE DEPARTMENT OF PUBLIC WORKS,
STATE OF ATLASKA; LEE HUBBAFRD,
PIFECTOR OF HIGHWAYS, DEPARTMENT
OF PUBLIC WORKS, STATE OF ALASKAS
M. B. CONTRACTING CO, ‘

Defendants.
i CONSOLIDATED
JOHN . ZAK,

Natsszuna

Plaintiff,
v CIVIL NO. A-16247

UNITED STATES OF AMERICA: THE
BUREAU OF PUBLIC ROADS OF THE

J. S. DEPARTMENT OF COMMERCE OF
THE UNITED STATES OF AMERICA:

E. H. SWICK, Reglonal 2irector
ofthe Bureau ¢f Public¢ Rogds of
the United States Departmernt of
Commerce; STATE: OF ALASKA;
DEPARTMENT OF WORKS OF. THE 3TATE
OF ALASKA; RICHARD DOWNING,
Commissioner ¢ft Public Works ¢cf
the State of Alaska,

Defendants.

Plummer and Delaney, Anchcrage, Alaska, for plaintiff Earl D,
Hillgtrand and Mary Janeée Hillstrand.
Irvine and Clark Anchcrage, Alaska, for plalntiff Jchn C.. Zak
Warren C. Colver, Assistant Afttcrney General, Anchorage, Alaskz.
for defendant State ¢ Alaska. ‘
Merrell L Anderson,; Asslstant United States Attorvey. Anchorage,
Alaska, for defendant United States of America..
These two cases have beern ccnsolldated for the purpose of
a Jjurlsdlctional determination on a questicn of law commur Lo both
The State of Alaska has filed a motlon for summary .judgmeat, whore
they request the Court tc dismlss the claims faor
plaintiffs for the reason that 48 U.S.C. 321 {d) gives Yhe Trate
right to enter upon the property in question fov the purpcse of
changing present existing roadways and making improvements there .,
withcout the necessity of paylng compensation Lo the landowners,

The facts i this case are trat Plairo i HU I tsrrard oo

G LAl P O
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st 1y 1s the ocwner c¢f record of a certaln plece of roperty more
particuiarly described as:

Northwest One-gquarter of the Southwest One-quarter

of Section Fourteen, Township Six South, Range

Fourteen West., Seward Meridian,
ir the Homer Recording Precinct. Plaintiff Zak is presently the
cwner of the following described property:

From the one-quarter (%) section corner common to

Section One (1) and Section Twelve /12), Township

Seventeen North (T17N), Range Two West (R2W),

Seward Merldian, thence South 305 feet to the point

of beglnning; thence South 182.7 feet to Wasilla-

Big ILake Road right-cf-way; thence South 78931

West 673.2 feet along Wasilla-Big Lake Road right-

of -way; thence North a distance of 316.7 feet to

South edge of Zak Lake; thence Easterly along shore

of Lake Zak 660 feet to point of beglnning. Sa1id

tract contains 3.8 acres.
Defendant State of Alaska, purporting to act under the authority of
Act of Congress of July 24, 1947, 61 Stat. 418; 48 U.s.C. 321(4);
41-1 4 ACLA 1949, proposes to enter upon plaintiff Hillstrand's
land and thereon relocate a certain highway, known as the Sterling
Highway, and 1n 80 doihg contends that it needs only to compensate
the owner of the property for "the value of crops and for adjustment
of improvements located on the right-of way area." See letter dated
June 1, 1958 from E H. Swick, Reglonal Englneer, to Earl A. Hill-
strand. Purporting to act under the same authority, the State cf
Alaska, in improving the "Big Lake-Wasilla Road", has entered upon
plaintiff Zak's land and "widened and lmproved the roadway, includ-
ing necessary cutting and filling for the roadbed," see Memorandum
of Facts submitted by the Attcrney General Dec. 3, 1959, and in 50
doing has allegedly dug and removed earth from Zak's property to his
damage. In both suits the plaintiffs pray for damages for the injury
already done, and in No. A 16 205, as the relocation is not yet com-
pleted, the plaintiff asks for an order restralning the State from
proceeding further with the work already commenced until such tlme
as approprlate condemnation proceedings, as provided for In Sections
57-7-1 et. seq., ACLA 1849, are instituted.

The followlng excerpts from a 1e€ter.to the Speaker of tue
House of Representatlives from Oscar Chapman, Acting Secretaryv of Lue
Taterior, dated January 13, 1947, and included in the "Explanation
_ of the B111," printed in U.S. Code Cong, Serv., lst Session (1947)
1352, 1353, set cut clearly what the intent of Congress in enacting

48 U.S.C. 321(d) was:




"The purpose o the enclosed draft 1s to provide for
the regervaticn vy thz (nited States in patents or deeds
to land in Alaska of rights-cf-way for tralls, roads,
highwayc, tramways, bridges and appurtenant structures
~onstructed or to ve constructed by the authority of the
United States or of any future State created in Alaska.
Such legislation ig desirable to facilitate the work of
the Alanxka »vunlic Rnad Commigsion.

"The prester toarc of the area on which the operations
of the Al=z.lta Foad Cownission are conducted is public do-
main land cutzide <f rational forests, and the locatlion of
righto-ol-way ¢n such land presents no serious problem.
ﬂovc,,k, fcn %he rrorer locatton of roade and 1in the in-
terest of publ i service, 1t 18 necessary 1in some 1instances
toicreoas ‘londy Lo saicn title has paszed from the United
States.  Thaizo conces are becoming more numerous as the
Dooulab*Cﬂ of 30 chni“ory Increases, and obtaining rights-

of -~ 3 o cunh haa in a number of cases presented
aiL»f SRS .3 court action and the expenditure of
Feder
"Ian rroncnad lesiclation is similar to the provision
of the -3 oC Lo 50, 1890 (26 Stat. 391, 43 U.S.C. sec.
Sl waier e sovishts-of-way for ditches and canals
t VRS “Luﬂ@fitv of the United States, west of

~~ridian, A similar provision is also

"zrch 12, 1914 (38 Stat. 305, 48 U.S.C.

rlghtg-of-way for rallroads were reserved
in all patents for lands thereafter
Ltory of Alaska, The proposed bill

"o both public domain and acquired

lendo el ¢ Ctates. The proposed pill, moreover,

would ~utrcuise tno nead of the agency utilizing such re-

served ngnu~of—way to make payment for the full value of

the crops anil imrroomants thereon.

taken oo
woulag o

re 1o clear Lnot Jongress, in 1947, was concerned that the
same persove vy oaciie ooauiving land under the lilberal provisions of
the Homesterd Zivs woosd 2 in a position to demand compensation from
the Goverrmert 17, ~% ¢ later date, the Government should deem 1t
necegcary to viz ¢ noicicon »f the same land for highway purposes. As
the future mcziticy ol ainnxays over the public lands could not be
predlicte | witn avy Lo o022y, dongress rather loglcally concluded that
it would incers an envnroeariate reservation in every patent thereafter
1ssued to Alaaska voiizniceders.  The magnitude of the cloud which
this bit of legirl:ition placed upon titles to land iIn Alaska was
appreciated, loancvcy Ly the ' th Congress and, therefore, 48 U.3.C
Sec. 321(d) was repralcd In the Alaska Omnibus Act, 73 Stat. 141
(Sec. 21(a)(71j.

As noteq in the Chapman letter, parts‘of;which have been
gset out supra, the recervotion in 48 U.S.C. 321Taﬂ‘was gimilar to two
prior Acts of Congress. the Act of August 30, 1?9@, reserving rights-
of-way for dltcaez and canals and the Act of March 12, 1914, re-
gserving rights-of-way for railroads.

There appear? to ke very llittile éase law interpreting any

of these three gstateles, the only case dirently in point being




Ide v. United States, 203 7.5, U97. That case involved the right of

the Unlted States to straighten, widen, and deepen a ravine fo be
used as a ditch for collecting seepage from an irrigation project.
The owner of the land challenged the right of the United States to
make the changes in the ravine, contending that the‘changes would
Involve trespass on his land. In applying the reservation in the Acti
of August 3C, 1890 to the ravine in guestion, the Supreme Court of
the United States had occasion - to discusgs the hisgtory and the intent
of the act. At pages 502-503 of the opinion it is said that:

"At an early stage of the investigations, Congress be-
came solicitous lert continued disposal of lands in that
reglion under the land laws might render 1t difficult and
costly to obtain necegsary rights-of-way for canals and
ditches when the work was undertaken. To avoid such em-
barrassment, Congress at first withdrew great bodies of
land from disposal under the land laws . .. That action
proved unsatisfactory and, by the Act of August 30, 1890,
Congress repealed tne withdrawal, restored the lands to
disporcal under the land laws and gave the direction that
in all patent: there should be a reservation of rights-of-
way, etc. ~f course the direction must be interpreted in
the 1light of circumstances which prompted 1t, and when this
is dore., the conclusion is unavoidable that the direction
is intended to include canals and ditches constructed after
patent issues, qulte a3 much as thoge constructed before.

All courts 1in which this question has arisen have taken
this view. (Green v. Willhite, 160 Fed. 755; United States v,
Van Horn, 197 Fed. HI1; Green v. Willhite, 14 Tdaho 238,
93 Pac. G71.

"A contention is made that the statute and the reser-
vation in the patents are confined to ditches constructed
while the State owned the land, but it 1s not claimed that
the Suprerve Court of the State has so declded, and as we
read the statute and reservation, they refute the conten-
tion . . . . We conclude that the plaintiff has a lawfully
reserved right-of-way over the tracts of the defendants for
such dltches as may be needed to effect the irrigation of
the lands which the project is intended to reclaim, and
that the defendants were appraised of this right by the
patents which passed the tracts to them. In shcrt, they
recelved and hold the tiltle subject to the cxistence of
that right,

"Assumirg that there is the ravine crossing these
tracts, no natural stream or flow of water 1s susceptible
of effective appropriation. The plaintiff undcoubtediy has
the right ‘to make any needed changes in the ravine and usc
it as a ditch in irrigating project iands."

Defendant State of Alaska, 1In the instant case. argues that

de v, uvnited States, svpra, 18 clear autherity for its acts upon the

Zak and Hlllstrand propertiles. Thus, at page-% of the 3tate's

"Further Memorandum of Points and Authorities-—in Support of Motinn

'in the Hillstrand case file, the State argues,

EN

after quoting from the Ide opinion, "1t appears evident that if

for Summary Judgment,'

property can be utilized for a change of a ravine after the 1ssuance

cf patent, under a similar reservation of a right-of-way, the Stat.




could make any need u changes 1in the width or f#ite of a right-
of -way crossing land subject to such a reservation.” I am unable
to agree with the State that the Ide case 1s authority for making
more than one election under the statutory reservations. Indeed,
I find no case, nor has the State cited any, in which the Sovreign,
after once exercising its rignht under any of the reservations found
in the three Acts of Congress, has been permitted to avail 1itself a
second time of such reservations.

Finding no other helpful cases construing the Federal re-
servations, we must turn to the law of private casements. "Blanket”
or "floating' easements are relatively ccmmon phenomena; however,
their interpretation appears to have been contrclled by that policy

of the law which favors makling all encunhrances affecting real

property as specific and definite am pogsible £~ that the interests

of the various owners or claimants of the land can be accurately

ascertained. Thus, in In Re Oakleaf Coal Ccmpany, 225 Fed. 126, 129

‘D. C. Ala. 1915), involving a deed reservirg to the grantor the
right “to build railroads through said land in order to reach other
lands beyond and abcve,' the Court s=2id:

"The right-of-way is not cefined 1 the grant but has
been actually located on the ground, with the acqulescence
of the respondent, and thils 25 eflfectually serves to define
the grant as would a descripticn in the deed. The grant,
so defined, ceases to be uncertain, and no use of the right-
of-way, other than one that is reasoiiatle and necessary to
develop the lands covered by the regevvatlion, would be per-
mitted."

This rule 1is fully supported by the law., See particularly

Youngstown Steel Products Company v. Los inmeles, 240 P.2nd 977

(Calif. 1952) ("Once the location of an easement has been firmly
established. whether by express terms c¢f the grant or by use and
acquiescence, 1t cannot be substantially changed without the consent
of both partieg, and the grantor has no »rishf cither to hinder the
grantee in his use of the way or to compel him to accept another
location, even though a new location wmay be just as convenient.'

p. 979); Caplital Electric Power Associaticn v. Hinson, 84 So. 2nd

-

409, (Miss. 1956) ("The general rule s that where the grant 1s in

—

géeneral terms, the exercise of the right, with the acquiescence of

h

both parties, in a particul=r course or manner, fdxes the right and
limits it to the particular course or manner In which it has been
enjoyed S Thig rule .00 applies to the courde, manner,; ex-

i

tent, and length.” p. h13); Woods Irrigaticn Company v. Klein,
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""" cvels tle or no author-

g1t its request for summary Jjudg-

gt yooiroits
1 stntements of law Lo the effect that

we construed most strongly against the

Shively v. Bowlby, 152 T.5.

argued that 1t was the legils-

Federal Goverrment £Lo wmeve

rouzds ani tc do sc without incurring
cquires in ordinavy sondemnation pro-
Gonlatotce soometes Lhe greatest good

wrile considering the welfare of all

heless provide there are certain

tobe prutected

taction small individual rights which has distingulshed
“riig nableon cver all ofher rations.

While T agfoe that the criginal resevvation and electlon
reowld-d T in U8 mos.c. 322(4) is without limitation as to initia:

‘nsice on Che part cf clther

oind o that, orce

S

defined,; lata

the right-cf

the Federal Goverrment or the State of

~-way has been selected and
lizat

ion of land

tfoia

ut

upon whi:h the road is not already lwcated, can unly be ac vompl ished
Duruum:t too the congfmnatlgh arAd compenmsEi vt esov lgdonn o e
g1 s 57-7.1 i = ACLA 19K

AsIde v United States, supr at 502, makeg clear tho

the wording of the 1%90 stat

Fute covered Iinnf\_l P e

tablished at the Cime of its - passage, T ‘b\find“as LARNINE o SURT S BT S
statute, and, therefore, in the light of ‘xﬁEQéiready‘has heer oo
cub supra, I rereby deny the State's motionlfgr summafy Judpgment in
No. A-15,205 fur che rezscn that the Statg's predecessor, the Urnitoa
States, hed alveady established a road acress what 1s now She HiTl-
strand property at tne Yime the 1647 F;S*?Vﬁtian s autrorioen




I’Phi‘mir‘ig to the “ak case, the Iile disclos ~ that the
 Big—LaHé:waSi11a Road was constructed in 1949, at which time  the
land over which 1t ran was still ﬁart of the public domain. BSee
"Memorandum of Fact”, filed by the Attorney General in case file
No. A-16,247, December 3, 195G, Interpreting the construction at
that time as constituting the single election to which the State. is
entitled, I find that, once Zak had filed his Homestead application
any changes by the State to the right-of-way already selected and
defined would likewise have to be condemned and compensated for
under the provisions of 57-7-1, et. seq. ACLA 1949. Therefore, I
hereby deny the motion for summary judgment on the part of the State
of Alaska in case No., A-16,247,

The decision of other questions of law, including that of
whether In fact plaintiff Hillstrand's predecessor in title,
Meredith J. Steele, had "taken up, entered or located" upon the
property in question before the date of the 1947 Act, not being

esgsential to this opinion, is left for later determinatlon.

DATED at Anchorage, Alaska this 19th day of February, 1960.
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