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off DD "aOFFICE OF THE SOLICITOR
WASHINGTON 25, D.C.

MAR

Menorantduna

Tor Director, Bureau of Land Management

Prom: Agsociate Solicitor, Division of Public Lands

Subject: Awthority to
.

4 easements over public lands to the-
Torvitory of Alaska nuidex act of November 9, 1921, as
amended. (23 INBic., sec. 17 gh
Your memorandum of January 6 concerns effect on Sec~

tion 17 of the 1921 Act, » of the eral Highway Act of 1956
(70 Stat. 374) wlth respectoeo the grant of highway easements over
public lands to the Territory of Alaska.

Section LT of the 1921 Ach has been alted as authority for
appvopriations of public lands in Alasia. by the Puveau of Public
Roads. United States v. Schaub, 103 F.8. 873, aff. 207 F. (24) 325
(1952); letter dated Oetcher 15, 1930 of the General Land Office,
approved by the bepartment on deteber 15, 1990, fiie 1305230 "PF".
As & mather of policy, in any case, the Deprytment apparently would
not object to the use of public lands by Tederal agencies, even
without the authority of the Logl Act. This was held to be the
general policy even as to appropriations of materials for road con-
abruetion pusposes by State oy County officers. See opinion of
Septeuber 21, 1933 (54 1.0, 29h, 297). The withdraw) authority
has been exercised to provide for use of public lands by Federal
ageneles under 43 CFR, Part 295. See for example withdrawala for
the Bureau of Public Roads in Alaska, by Public Land Orders 1380
of January Ly

63).
LOS7 (22 F.R. 400) and 1516 of September 27, 1957

(#2 P.R. 78 The Department alao bas recognized appropriations Ayeof public lands by Federal agenties without formal. withdrawals.
Tnetruchions of January 13, 1916 (44 L.D. 513). ‘The Department now
has specific etatutory authority for the appropriation of materiale
on public lands in Alaska by governmental, bodies under the act of
duly 3L\987, ae amended (43 U.8.C., see. 1185).

So far as we have been able to ascertain, however, it has
newer been determined that the 1921 Act authorizes transfers of
rights-of-way to a territorial agency. As you point out in your
memorandum, the regulations (43 GFR 2h4.5h) heve construed the 1921
Act ae not awthoriziug transfers of easoments to territoriea under
that act. The Departwent, in effect, adopted a specific exception
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to the general wile of the regulations (45 ¢C¥R 244.13) which pro-
vides that the general right-of-way lawa are Applisable to Alaska.
See Circular 1825 of dune By, 1952. We would oonsider the adminia~
trative interpretation of the 1921 Act, contained in Bection 2h, sh
of the Department's Regulations, to be decisive, unless, of course,
there is alear evidence in the 1956 Act of 6 Congressional intent to
ghange the 1921 Act in & manney inconsistent with this Department's

_ past interpretation of the 1921 Act. “(Bee Crawford "Statutory Con»
etruction"”, 1940 ed., Sees. 219, 303-318).

nS

The 1956 Act containe no express language which purportste amend the 19@L Act so ea to extend the provision for transfers
midex the letter act to the ferritory. The 1956 Act does not extend
to Alaska all the provisions of the Federal-said highway laws. Thus
Seebions 108 and 109 of the 1956 Act, dealing with the interstste
highway system, would esppear to ‘be inapplicable to Alaska. Seablon
O07 of the 1956 Act provides that the

"% % #lorritory of Alaska shell be entitled ‘to
shere in funds herein or hereafter authorized for ex~
pendtiuve for projects on the Federal«eid primary and
secondary highway systems, and extensions thereof with-
in urben areas, wider the Federal-Ald Road Act approved
duly 11, 1916 (39 Stet. 355}, end acts amendatory
thereof or supplementary thereto, upon the same terms
and conditions as the several States and Hawaii and
Pucrto Rico® * *," (Underlining supplied)

ib may be argued that the “terme and conditions" involved
in shearing "funds" may be concerned with public lend grants under
Section 17 of the 192L Act, supra, as well, as mathers bearing move
direetiy on the fund provisions of the Pederal aid highway laws.
Grants of rights-of-way certainly may eontribute substantially to
the highway aid program. The transfer by Congress of the Alaska road
construction and maintenance funetions of this Department to the
Department of Commerce under the 1956 Act did provide an orgunize-
tional basis for extending to Alaska the benefits enjoyedby the
States, It way be that if Congress had considered the matter speal~
fidslly, the 1956 Act would have indicated dlearly an intent to
extend to Alaska 411 the provisions of the Federal aid highway laws,
including the right-of-way transfer provisions of Seebion LT.

fo find such an intent in the 1956 Act, however, geqms
greatly to etyain the language of that act, Congress wee conterned
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with extending to Alaska the fund previelons of the Federal Aid HighwayAct rether than with the aubher-ty to transfer easements in publica landto the Gerritory under Section L7, This seats clear from the absened of
any mention of Section LY in the 1996 Aet and beesuse of the spectitic
referenes to Sewodi and Puerta Rico to wiieh the land transfex provisions
of Section 17 de not appaar to apply. Hee Policy and Procedure Meno«
vantum 21-4.3, March 27, LOST, Subjseets Right-Of-Way Procedures (Public
Landa and Reservations), 0.8. Department of Commerce, Buregu of Public
Roade,

tte legislative histery does nob indisate thet Seetion 107
oY the 1956 Act waa intended to have any effect on Section 17 of the
498k Adt. Section LOT waa introduced inte the legislation on May 7;
1956, 68 & propaded amendment to H.R. 10660, Sutin Congress, offered
by Renator Neuberger of Oregon. The following language, used by him,
indicates Gie reasons for proposing the snendment:

"kh, Whe Berrkbory of Alaska te still ex
eluded fron this Federal-aid highway legislation,
in spite of the feet that this is our nesreat land
to the Soviet Union, and an expanded Federal high
wey progvam ie cited by the administration as beiug

Pacrla Rico be included and Alaska eliminated? Such.
ervucial te national defense. Why showld Hawaii and

discuwiminatlon
makes neither rhyme mor reason.

"Surthexmore, realdenbs of Alaska will pay the
vou aud vehidle texes Inciuded im title TE of
M8, 10660, without sharing in the benefits wade
avedieble by title I. This is the epitome of
taxvtion not only without representation, bub alac
without reciprocity, i plan to sponsor an amend~

:

ment to bring Alaska within the provisions of the
Federai-Aid Highway Act, bab with some moddiiieation
aa to formula, ao that Alaska's vast ares will not
take disproportionate the benefita thua conferred.”

G Rep. Ne. 1955, May 10, 1956, page 22. His statement does not
indicate concern with the non-iinancial benefits in any highwey lew
other than the Federal. Ald Mighway bill then under conelderation.

ven if Congress would have desired to extend the right-of»
way transfer provisions of Section if to Alaska, there ie no assurance
that the sew etetvtory provielon would have taken the same form ae that now
applicable to tha States. The provisions in the 1456 Act which extended.

3
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fund benefits to Alaska actually differ in some significant respects
from those applicable bo the States.

There ig now pending in Uongresa, S$. 3151, S5th Congress,
@ bill “Po revise the Federal-aid highway lews of the United States.”
Beetion 3148 of this bill, as iwvbrodueed by Senator Case, would iociude
the provisions of Geetion 17 af the 1921 Act. Even though the tranefer
is oné to be made to the "State" highway department, or ite nominee,
the applicability of the provision to Alaska is wade clear by Section
325 of the DLL, parsgraph "{q)" of which defines “State” as including
Alecks, We understand that this bill is not intended to mke any major
substantive changes; and it may be that the drafters of the bill are
of the opinion that Section 17 of the 1921 Act now authorizes righbs«
of-way transfers to the Territory of Alaska. This would be to us,
however, @ doubtful. construction of the effeeb of the 19596 Act on the
19a Aet. Until Congress has adopted legislation such as 8. 3151,
thevefore, we believe that the vreguletions (25 CFR 244,54) should
nob be revised in the proposed manner since there ig no clear evidence
that rights-of-way may be transferred to the Territory under the 1921
Act aa supplemented by the 1056 Act.

Nowy Waste
Associate Solietthox

For Public Lands

HLieberman:hbl
3/7/58

ec: Secretary's File
Docket Room
Divl of Public Lands Reading File
Mr. Lieberman
Mrs. LaFell
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IN REPLY REFER TO:

UNITED STATES
KENT

! DEPARTMENT OF THE INTERIOR 2+04erP
BUREAU OF LAND MANAGEMENT

WASHINGTON 25, D.C,

AIAN & ~
1958

Ae SF 2 O4eS0
Memorandum

To: Associate Solicitor, Division of Public Lands

From: Director, Bureau of Land Management

Subject: Applicability of Federal Aid Highway Act to Alaska

In view of the implications of Section 107, Act of June 29,
1956 (Public Law 627, 84th Congress, 70 Stat. 374, 377) we are seek-
ing to determine the extent to which the present Federal Aid HighwayAct may apply to Alaska.

Specifically, our question is this: May the Secretary of
Commerce, acting through the Bureauof Public Roads, appropriate
public lands in Alaska, and transfer them to the Territory for highway
purposes, as he is authorized to do within the several States (42 Stat.
216; 23 USC 18)?

|

Present regulations (43 GFR Part 244.54) state that transfer
of public lands to Territories are not authorized. However, we have
been advised informally that the Bureau of Public Roads feels that
Public Law 627 extended certain provisions of the Federal Aid Highway
Act to Alaska, including those found in 23 USC 18.

If you find that the Federal Aid Highway Act now applies to
Alaska, we will prepare suitable amendments to the regulations under
43 CFR Part 244.

As a matter of information which may be of value to you, we
understand that the Bureau of Public Roads prepared a proposed bill,
titled: "To revise the Federal Aid Highway Laws of the United States."
This was commented upon last July by Assistant Secretary Ernst, at the

|

request of the Bureau of the Budget. The file is available from
5 Mrs. Virnston, in the Solicitor!s Office, where it is listed as

"Commerce #3."

Director

QR .
fee

ete anee
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FILE COPY

UNITED STATES Surname:

DEPARTMENT OF THE INTERIOR
,

OFFICE OF THE SOLICITOR
WASHINGTON 25, D. C.

Auguat 28, 1956
evi cnc ENS HABER RUM on

Memorendum N
Tot Mire Hy Ky Gootey Techniesl Review Starr

Froms de- He ‘Tudor, ‘Offiee of tha Solicitor

Subjects Federal Highway Act of 1956.

In connection with your August 29 necting with the IGWK
counties, I an attaching copy of ourmeme of April 25, 1955 {-3627h)
on Access to Through-Highways, and amemo of. even dete on the 1956
Highway Act.

it is our understanding that notwithstanding the provisionsof Sea. LOT of the 1996 Act, the piblic land provipions of Sedition 17
of tha 1921 Federal lighway Act (23 US0 18) do not apply to Alaska.
Likewise the provielons of Section 109{d) of the 1956

Act relating to
the interstate Systems do not apply to Alaska.

IndLeated in @ur newest mano, and after your discussions,Lt may be necessary to expand our regulations, 43 CFR 2li5Sh and
2hleSS, to refer to the 1956 Act and to the surrender by this Bureau
of the right of access to the Interstate highway. We will consider
later whether in ‘any fwbure disposalaf such public land, it will be
necessary to nobe on the patent that the lant is subjectto the
highway and to the control of access thereto.

In ear 1955 mama (bottom, page 5) we called attention to 4
problem in land administration arising from the fact that a legal
subdivision orossed by « throughwayy, is cut fox all practical. Paxpose®inte two peparaba-parcels. This, however,ls something for theBureau
te.connider whet the problem is presented in an actual siinatlons.a

Tf T oan be of any help te you, please leb me

beyHo fetev
Js He Tudor
Office. of tha SolieitorJHTudor/pr

8/28/56

Attachments
Copy to:,/Secretary's file

Solicitor's Docket
Reading file, Dive Public Lands
Mr. Tudor
Mr, Lieberman
Branch of Lands
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AUG 28jong. . ae Cihiernenn
#7

e ~ Seeman
M+36366 / oy

_Sionn-op-ikt
PROVISIONS OF TI FEDERAL 67)

GHWAY ACT OF NOVEMBER 9, 1954
MP SD THE FEDERAL AID HIGHWAY

ACT OF 1956

2N

Rights-ofWay: Ach of Novenber 9, 1981

The Federal Aid Mighway Act of 1936 did not repeal section 17 of
the Federal. Aid Highway Act of Novenber 9, 1921. The Secretary
of Commerce mey flle applisations for vights-of-way under elther
Act.

Stabutory Constructions Implied repeals

A general provision in a statute for the repeal of inconsistent
statutes doos not repeal e provision of on earlier statute if
the two provisions have no "positive repumhancy".

LT
eye

©
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AUG 28 to5g

Ta: Director, Bureau of Land Meregement

From: Acting Associate Soliettor, Division of Public Landa _

Gubjects Right-of-way provisions of the Federal Ald Bighwey Act of
November 9, 1921. and the Federal Ald Highway Act of 1956

Your memorandum of August 6 agke whether the regulations
gontained in 43 cra 24b,95 end 2hb.35 need revieton in view of the
enaciwent of the Pederal~Ald Highway Act of 1956 (70 Stat. 37h,
Public Law 6287, Sith Congress), which became lew on June 29, 1956.

the regulations your memorandum refers to implemen’ section
LT of the Federal-Aid Mighway Act of November 0, 1021 (23 0.8.0.5
sec, 18) which provides for the appropriation and transfer to State
highwey departments of lends or wetertala for righta-of-way ox for
toad constyuction and maintenance purposes.

Nothing in the 2056 Ack or tte legislative history sugmerta
any intent by Congress to vepeal the 1601 Act in whole or in part or
‘te bax the Secretary of Commeree from filing an application for a right.
of-way under the 1981 Ach. Berlier proposed legialetion nob enacted
in contyest, contained an exprees provision for the repent, of the 192)
Act. See seetbon 321 of 8. 1072, Qith Congresa. Repeale by hoplica-
tion, of course, are nob favored. Solicktor's opinion M-36231 of
Qutober 4, ight,

There is other evidence for the belief thet ai least part of
aeotion 17 of the 192), Act wae nob intended te be affected by the 1056
Aek, Neither the 1056 Act nor ite Legieletive history voter te the
transfer to the States of public lend metierial, edtes. Tf there wag any
intent to repeal the moterial site provision of section LT of the 1921

TeAch, presumably this would. heave been expreaged in the 1996 Act,
does not appear that Congrese considered this provieton or geve any
thought of ite pertinenie to the mew legielation which it wae enacting.

The 1056 At. containg « poriowlar secbion providing for the
vepead, of other Lows, The "Hlanket" vepealey clause in section 122 of
the 1955 Ach repeala any statute which ie “in any way lncensietent” with
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the 1056 Act. A general repeal clause in an Act, however, repenle
nothing that would not have been equally repualed without the repeal

583, 565 of | me, mist alao
be interpretedin the light of the reluctance of the Courta to find

implied repeal in the absence of “hostility” or "posttdve repugnency™
between the two atetubes in question. State ex rel Lum v. Archibald,
45 NW, 606 (1800); Henderson's Tobaceo, FOUS, S62 (1870); Bnd Bee
Indrite, Post Ciwil VarOrdinances etc., 42 Geo. L.d. 179, 185 (199k).

I find no way in which the twe Acts may be said to be iheon~
sistent or repugnant to each other. Both dection 109(a) of the 1956
Act and the 1921 Act authorize the transfer to the States of righbe-
ef-way over public lands or reservations of the United Gtetes. The
procedures provided by the 1921 Ach ave more formalined and Lesa
flexible, but both provisions have the same dbjective. The fact that
there is a partial overlap between two statutes, however, does not
necesdarliy work @ “pro tenho" repeal of the earlier Act. Rosenberg v.
United States, 346 U.S. 279, 29% (1953).

|

Sewtion 109(d), however, velates only to tights-of-vey on
the Interstate System. It appears intended to make it clear that not
only may righte-ofway be transferred for such highways but control
of access to these highways may also be clvtained.

The problem of accesa control for through-highways was ¢on-
sidered by the Office of the Solicitor in the opinion M-36274, of
April 15, 1955. Tn that opinion, the then Acting Assistant Solicitor,
Branch of Land Management, found thet "ne spectel. legislation is
Hvecedsaxy to euthorige the surrender to the States of the Government's
yight of access, if any."

Section 109(4), however, specifically provides a mechanienfor arranging the transfer by the Government to gtated of rights-of-
woy and accesa control with respech to public lend portions of the
Interstate System of roads. The paragraph reada as follows:

"Whenever rights-of-way, including contrel of
access, on the Interstate Syatem are required over
public lands or reservations of the United States,
the Secretary of Commerce may make such arrangenente
with the agency having jurisdiction over auch lands as
may be necessary to give the Stabe or other person con~-
structing the projects om such lands adequate rights-
of-way and contwol of access thereto from adjoining
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lands, and any such agency ie hereby directed to
aooperate with the Gecretarcy of Commerce in this
comection.”

Certainly this provieion for accesa oaxbrel is consistent with and indeed
implements the stetubory authordiy wader the 192) Act to transfer high
way xights-of way,

Since the 192) Act does nok appear to have been
napeales

by
the 1956 Ack, there ia no legal ber to retention of 43 CFR 244.5) and
2hh.55. It may be desirable, however, to add some regulatory provisions
waferring to the new statutory authority under the 1956 Act te grantvighbs-ofway together with control by the State of accesses to throughunys.

The 1956 Act clearly makes 14 a discretionary matter whether
the gecretary of Commerce Piles applications for rights-of-way under
etther Act. Mie choice, of course, would be @ gather of policy. Ef
he decided te file all right-of-way applications for rights-of-way on
the Inherstate System only under the 1956 Act, sections 244,54 and
aih.55 wuld become partly inoperative. Applications formateriel sites
or for vighta-of-way which ere not on the Inberstate System would stii1
heve bo be filed under the 1921 Act and in accordamee with those or
adoller reguistions.

Chet Tuc
Acting Associate Solicitor On

for Public Lands
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| UNITED STATES .

|

,

| DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR

WASHINGTON 25, D.C.

AUG 28 1966

Memovandunt

.

Bas Directer, Buresu of Land Management
=

Abtention: Iaede Steff
From Acting Associate Solicitor, Division of Public Lands

Subjectr Right-of-way provisions of the Federal Aid Highway Act. of
Novenber 9, 1921 and the Federal Aid HighwayAct of 1956

Enclosed is my opinion on the above question in answer to
youx memoraridua of Auguat 6. .

i sw informed that the Departmentof Commerce will be inter-
eebed some time inthe near future im conferring with this Department's
representatives on the action which should be taken to dmplement the
L956 Act. They may desixre thet patents isaued for lends crossing or
adjoining throughwueys contein a reservation putting the patentes on -

nobice thet his grant does not Include any right of accesa te the
throughwey. At the anme tise 2b may be convenient to discuss the .

proposal, if we desixe 1b as a meatier of policy, that the Secretary
of Commerce file a11 applications for rights-of~wy on the Toterutate
Bystem under thewore flexible 1996 Act and any applicable regulations
which way be taaved wider thet det. Our office would be glad to be
represented at such a conference to give you any legal aseletance you.

Acting Associate Solieltor
. for Public

Lands
.

Attachment

HlLieberman:hbl
8/28/56 a,

ee?

ect Secretary'seel
Docket Section
Div. of Public Lands Reading File '

Mr. Coote
Mr. Lieberman
‘Mrs. LaFell
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oO WASHINGTON 25, D.C.9"

Ao? oP Aus 1958 /

Memorandum

Tos Associate Solicitor, Public Land Management

From: Director

IN REPLY REFER TO:

UNITED STATES 5.04e2D

DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

Subject: Federal Aid Highway Act.

Section 17 of the Federal-Aid Highway Act, as amended
(23 U.S.C. 13), prescribes specific procedures for the acquisition of
rights-of-way and material sites on Federal lands for Federal-aid f a l-4
highways. Subsection 109(a) of the Federal~Aia Highway Act of 1956 PEP

Ws) 7makes reference to rights-of-way (including control of access) for the
Interstate System. Section 122 of the latter Act deals with the fof? abbg
relationship of the 1956 Act to previous Federal-Aid Highway acts. fe “

deta
@We would appreciate your early opinion as to the effect of

Seine
the Federal-aid Hi way Act of 1956 on the matter of issuance of
rights-of-way over the public lands. The immediate need is a
determination whether the regulations contained in 43 CFR 244.54 and
244055 need revision in view of the new legislation.

For the Director

ZN téPook
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Me3627h |
| APR is 4

LIMVTATION OF ACCESS TO turoucHdrttiways
. CROSSING PUBLIC Lams,

~ |

Righte-of~wiys Revised Statutes soe. ehe7.

A throughway or limi tedeaccass type. of hivhway may be established
across the public lands, under Revy State. 277 and the regulations,
(h3 CFR sees. 244.57 ~ 2.59), The United States as

grantor &
does

not have any apecial right of atcess to suchhighways,' of: ?

different from that accorded other abubking ownera unders stee Leite
Persons: subsequentlyacquiring thé abutting lands from the lndted
States Tikewise do nothave anyepecial right of accese which the
gtate. need. consider Par ‘the purpose ofaidaLontd ng by purchase on

“
otherwhse,

©

Righte~ofsways Set of Noveuker 9, 192k (Federal,aa ttigheray Att.)
o ~ Pm

A theoughway or lintited«access.highway ny be established onpublic
Janda under sea. I7 of the Federal Ald Highway Ach, and the|
regulations (13 GFRser. 2hij.5 « 2.56). The Secretary of the
InterLor probablycould reservea special right of access to such
highway if necessary to his sdninietretion of the public lands as
a conditionof hia certification of the land for.disposition to
the state for hichweypupposea. In the abgence of a special, reser~
vation, the United States ag owner of the abubting lands, is subject
to the sam Limitationson access tO. the highwaysagotheradjoiningomers under stateLaw} and personssubsequently deriving title
from the Untied Statesare subject to.the sane limitations, The
Seoretary of the Interlor inaysurventierto the state a reserved
right of access prior to disposing|of the abuthing lands. —

aga oe-vpepo loptgoy

yr

hie, fon & aeLpwt
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FILE COPY
UNITED STATES

|

DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR

WASHINGTON 25, D. C.

Memoandum

Tor ‘Director, Bureau of Land Managewent

Proms Acting Assistant Solicitor
Branch of Land Management:

Subjects Limitation of access to through-highwaye crossing public
Landss« |

You have informally referred to we the attached corres
pendence fromMr. E,-Hs Brunner, Right-of-Way Engineer of the Idaho
Highway Department, together with your proposed reply therete and a
proposed memorandum. far the information of Bureau officials on the —

above: gubject.
,

Brunner writes that the State. ef Idaho in acquiring
rightawofsway for the Interstate Highvay Syatem, so far ag it crosses
Federal. lands in Idaho,would algo Like to acquire rights from the
abutting government} land in order to provide for a safer highway,

_ "Yor this
purpose Mr, Brunner asked the Manager of the Land and Survey““Ofiice atBoise to add the following clause to certification of

right-of-way withdrawal of government lands

ane

- “in the event Federal. statubes are amended, giving the
right te grant access rights slongwith rights-of-way, thig

; withdrawal shall be considered as also granting all sccass
rights, present and future, across the above listed subdivisions."

4 The manager properly indicated his Jack of authority to
sign the certification as requested and the mattex has been referred
to yous By"withdrawal" Mr. Brunner obviously means an appropriation
and transfer of Federal Jand under section 17 of the Federal Aid
Highway Act (see 13 CPR 2))).5h(a)(2).

. Phe questions and problems posed by Mr. Brunmer'a letter
and enclosures are. common to the highway departments of other western
states where highways waist cress large stretches of public lands
The problem is that in construshing a limited access highway whether-
as part of the interstate highway system or othervwise, the highway .

departments desire to acquire from the Government the"righteof-wayfor snch highway ‘ever and across the
+ public

landssand to acquire
ty
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also the vight of access to such highway from the ebutting Government
land while ie in Government ownership so as. to preclude tha
mredtricted exercise of suth righte when Lible torahe abutting Lands
has passed into private ownership thus avoiding the necessitynse the
estates purchasing such righba from the Government's auccessors in
interest. Mr. Brunner's suggested acoose clause is intended ag a
stop-gap measure pending the enactwant of Jegislation suthorieing
theprank of access righbe. The quegtiong involved may be slimphy
stated as followat

Le May & freeway ox Unk tea-nocess type of
highway

be
tonstructed over the public Innds?

2. Idea the UnttedStates tena ite euccaseors in interes)
aevene thereto?
as owner of Jands abutting euch

ink
ghey have special rights of

Be af 4% oss, is Ingielation necessary te awbhorive the
Goverment to

surrendex
to the shehed ite aocaen

a sights
% such

highway?

Thia memorandum,wll tough, only briefly
w

apon the Government’s
right of access to the ordinary, conventional or "land service’ highe
way xvooning across public lends, I will, not discuss the situation,
where a conventional highway ia converted under state authorlty inte
& united.acess highway, bub my answer will be restricted to new
freeways constructad.on public lands adsinistered by the Bureau of
Land Management where no highway weviously extebed. iy anawers.
Poliows-

he A ‘Unitbed~accens highway may ke constructed over public
ands althex under BS. 2h77 ox under

meatdon
47 of the

Federal.Aid Yiehway Act of 1921 infra.
2. Except ag hereinafter indicated with respect to Federal.

Aid Highways, the United Statea doa not have any special right
of access to such freewayhcOther or differant from thab accordedLyobher abutting owmere under awtabe awe

3, As to euch linkted access highways no special ‘Legielationle necessary to authorise the surrender to the states of the
Government'a sight of access, LE any. Nor Le the special accessclese surgested byMr. Brunner

nenanaany pacing
enactment of

such legislations
An easemont ef access ‘te defined as the“gieht which an

abutiing omer has of ingress and egress to and from his premised etherthan the public oasement in ‘the street or roadway @

Chics:
o Qe Vas

Mla Ble Rad
dway

Cow. 70 No 678,
‘Thus

OWners| pon A

i
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nigharey nave theHighttoaie‘ana njoy ‘hw. iebghweey in common with
other membersofthe publiey Bhd In‘additionthey have an easement
of access to thelr lands sbubting upen.the highway arising from
ownership of such lard(Sontigious fo the highway which "easement of
access" dose not belong to thepublie-:qenerally. State Wighway Board vs.
Baxter Lil) SE 796... ThesewlgntaVeHALy arias aa Ganmieetl on op the
Ordinary’ conventieuat or "lend wervies® hignwey as doting shed

from
the "traffic servina® of Limibed sonene bighway's

The. Lintthed ‘aousae ighwasaw been developed in recent years
by highway authori thes tepovide venidtransit for through traffic, |

uninterrupted and unendavigersd by V7 ideeox pedestrians from private
roada and intersecting atrvehs andbhghwaya, thereby providing & maximum
of avonomy, effielency and sagehye Llinited access highways, also
dusigneted as freeways, tsroughwaja, @tpranmmys, controlled access
highways, ete., are ao cota beunted txParileted that an abutting oyna
cannot directiy entexthe naganey feinhig

property or enter his
property from the highway. Users highways gain accees thereteve
at specified contrdilad avosuy polnty whieh they may reach by a civeui~

paral ie the main highway.tous rowte or by & se
Lae

| pape Le

te
"

Pine axe tie
stata of:pone to ug in the

0S eetof the public ands undex an heer -way may acquired
. Thay. ave Refi BATT theUbeae,eyoncm weed. abo? = 21). 59) »

eae and sethion 17 ‘ofthe: Federal, Aidigimy Act off 4920.(25 U.8.Ge sete 183
43 GFR 2ldie5h Bb SB)s

. Seebion aur? daan wag

&woe.grant. of the right-of-way for
highwaye over the yubiie lands whihowl anyMidtetion as to the sanner
of their setablishwatit.SahVeeWitghen, (1899) 58 P. 6673 the grant
hagomes fixed when a publie rae Oe tely established in one
of ‘the ways authorized by ‘the.Jawh of the state where the and is
located. State v. Nota (2996) 391.2. 250; Noulton v. Irish (1923)
218 P, 1055,” “the act ai et Bpeuliy nor define the extentof the
great contanpilated ovar the public Randa, the width of tha righteof-way
nor the nature and extent of the rb ik thos conferred, both ag against
the Governnent and subsequent paberbetwy21 LD, 35h. Whatever may be
construed aa & highway sides stateJew té a bighiay under 2.8, ah7Ts

__and the rights thergundexy ara ia ‘Sted by the courts In accordame
“""whth the state law. the lands ever ‘whiek the vight-ofway ig located

| may be paebented t¢.cthere gubjesttothe easements and to whatever
rights may flow te theState and seBaulpubli

therefrom. iugene
MoCarthy A Lede.105s

Clearly, & ‘Limtbed accape:2: Tiginay aeQatablished weler state
law, is withinthe porvlew of Bad. Bh77s Th te probable also that
upon the asteblishwen’of such:“Etited access highway, the Untied
States as an abuttingdandSunewou have no eight of aecens to the
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nighia different or greeber than would any other Land owner; and any
suodesser in interest of the Unitied States would Ikewlse have neo

spéolal right of access which it would ba necessary for the state to
acquire by purchase ox othorwiee.s

Siac Larky the Federal, Aid. Bighway Act does not defing norlint the natuve or the extent. ef the right-of-way of public lands whieh.
tay be appropriated under section 17 (except as to the provision in
section 9 of that act (23 0.5.0. sec. 10) relating to the width of the
right-of-way and adequacy of thewaring aurface). A limited acters
Highway 1s therefore within the purview of section 17. ‘The Be rh
has held that the right-ofway granted under this aot is merely an
aasamenty and taal

atiaaadl
#
subaaquent

patent would be subject to tha
highway ensenont.

Biriew nreawiyn or Limited acesas highwaye are of fairly
recent origin, there has been little courtemede Jaw on the subject.
It Le generally recogniged, however, that statutes providing for
Lunited accasy to highways arise as an exeroles of the atatets polioe
wer Lor the bLon of tie safety and of the general welfare.

{3 Stanford Law Review, 195] + De 303)—. Buoh siebutes are in
existence in several of the xuatern states lnoluding Colovade,.
California, Oregon and Utah, It had been atated that where an
ordinary or conventional road ie built there may be an intent to
serve abubtingowners, but when afreeway is established. the intent
is just the opposite, and a resolution creating a freamy gives
adequate netics thet no new rights of access wlll arise unless they
are specifically granted, (3 Stanford Law Review, 2951, pps 298, 300,*

A fiveoway hag baen defined

¢

ae a highway in respect of whieh
the owners of abutting Janie bave no Michb or easement of access to
ov from thelr abutting lands or in respech of whieh auch owners have
only reairioted ox Lanlted right or easement of asesse, Thue a highway
commlselonts condemation resolution for « Minlted access freewaydid
nob oreate in the abubting owners properly a mew right of access to a
freamy to be constructed where no highway, conventional ox otherwise,had exteted bafords Peop. . Ve. Thome et (Cale 1952) 239 Py 242d 915.
The easement of acessa applies te @ 20 exigtence prio to the
esteblighinen’ of the freeway and to claimed rights which had no previous

oe, but which come inte being, ab all, only by virtue of the
new consbruckion. Tha California courte heva held that where a statute
authoriaing freennya provides for creation of a freeway on lends where
a public way had not previously exieted, it dose nob create rights of
direct access in favor of abutting property which prior to the new

Schnidor et ux v. Stateconstruction had noe such right ofaccede.(Cale 1952) 2hl. P. 2d 1.
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The preceles question of the nefure and extent of the
Gevernmentts right of accesa to a new Jimited-aceess highway on publie Do
jands has not previously been raised before this Department, noy har
it been congidered by the Courte so far as I unt, Ag already stated,

|

noither BS. 2077 ner the Federal ald Hiehwey Act contain any quelii-
cation ag to bhe nature of the grant and of the rights thereunder, dn
tha absence of axpreas reservation in the right-of<way grant (or in
the conditional certification of a sea. 17 highway), 16 would appear

. 7c. . “Shet the United States would retain no right of access unless such
oy “yight waa granted by State “law since ite position would be that of a

tend owner only. Such vight after conveyances by the United States
would be governedby the rule in Packer v, Bird (1890) 137 U.S. 661, |

(669, thab whatever incidents or rightsattachte property conveyed by
‘the government wild ba determined by the laws of the states Im whieh
situated, subject to the condition that their rules de not impale the.

_

ebflcacy
of the granta dr the use and-enjoyment of the property by the

e¢,. It wap held in the olted case that where a State law denied.
an rights to private land

oe he
@ grantes of the United Gtetewee anquicd none with the grant. The right of, aceeas: heira Asteehved

eens, sean
6be ‘axAke ahi. ye

, Tit. theoi veunibanden thanetéire:the. ntate dourbewould: cnsbtedtyyo,
‘enstdne

the tna Seaton aa & Tang meee: dy the gone postition. ag any.
edjebuing lend sinew,and the:dane bolasefeonsbradtionwouldbe‘applied8 oie sone eoulow thatdewhder stabs Law 8 private.“Aaah, Senethes newightofaeudis ‘to.aLinttedsiodess, highway‘exdeptad.

|

-Apeobtivsiy probidad;: the Uibted‘Beatie Dikewine has no euch sapaient —a Say If isha United Stateshat noe eight of access, clearly
-rubaequently@orivingoFolaiming from or through. the.atti| Eiabes veute hive no subhproperty xighte in the highwey witokthe- ghete needconsideruxpay Compensationferdte-elimination, Tha:atheqenkLen,hommver, te one fow-thewtete dourte wienwnt 42 presented:iw ‘proper Caie.. Subties tt to saythet, inmy view, We Goveranant.

bee toepeodedvignte ofnoose to Linked aoceas Mighwiye only eatab> :

- Shithedundex atthasof the two aitedwtatutes on gublde Lande
banal ‘hie

a

__ ee se of. the Papen an LandManagement,
. ee

wil tomphtontsen souldaxihee.however in the sitnintsion sieve the re
Seon of Comurnd deberdiss thatpubite lands are neodeekeyfer 6

Vurbted moesds highway eid theSeeretiny of the Interlewaso condbtton .

‘®his certification of such lends wishes te reserve the right off sacten9 pr across the highway, If the Beorgtary of the Interder aga ~

nbdessery incident to the management of the adjacent publie lends found| Se necessety to retain the Government!s right of access to or aarogs:
thes proposed highway Lt muy be thet he could make it @ condition fohie certifieatlon of tha land for appropriation and tramafer. The dome.
plication sould ayiee when the abutting land is disposed of, Lf the’.

Beeretary did nob voluntary eeamenciey
such

thas
of access to the.tabs
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peat sitdaw os the endawsetablbsninont of yeild rightsJand,. 2a the-wbjerngof suchponditdene, the Government and
ibe gnetesscre:Weuidhave neeight.of.aateae$a‘the highway except eb‘the

contol pointe ar
ae. oF ae:‘Wovided by atate Laws

; robei. pole:dent.aininistration will undoubtedly
aviae from the praobloal, stteet.Whe. #, ited aceess highway hag of
qubbing 4 legalsubdivision upon whieh 2% ts lecated inte two separate
parcels because of theewtetAtonrorthe setblerts or applicant's
right to enter ane arene.‘the b

ak
vaypanaittoulty

t weach and

Ide ade Beiii atS neomseit “ig

1

6.sironianth on the proposed
legislation prepared by a Comind.en of state highayofficiels
partlowariy seation6.

feasting
‘tegyanting of acuesa rights which

Me. Bromer subditted marely
Sor. yout information, Further in view of

the gonclughon I haveYenohed on the Dashes questiona, I do not beldeve
it ie nevessary to diecues. the dtgorsti onary authority of the Secretary
undex' section 7 of the.Sayer

Ov
GvaeingAct and other laws to inswirt docess

’ (miting stipuletionsbepebetite ifoether dieposele whose allowance ie
Gigsore tionary».sa‘dudinated. iyo proposed reply. Your

reply showld
e avon,“withi iemii ere |

emprancieds
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f UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON 25, D. C.

SEP 9 1954

— | geThN
‘t

‘fae Gupervisar, Eastern States
Office

Bureau of Land Hanegen
-

4

From: Actiny Aspistant Solicitor ’
.

SL Z
Subject: Wkith of Federal Aid Wighways

Your mesoyendue af Auguet 30, 22 by He. Hancock, guggecta
thet a puragruph be edded to 43 C98 2Bhi shear}(2) to contain explanatory
heberial about the width or igbweys vendor 23 UWebsles 8OCs 46.

The proposed paragraph would not eetabliah widths or Lindt
them. It io werely @ diasertatios of the eubjects

The memoreniun dees net explain why the regulation fe seeded
or even duciowble, I hove not doubt thet i¢ wold serve any purpose
other than encouraging 400 fh. widths. I% should be noted, of course,
that the gimeral sections on rigntw-of-way require thet the with of
the requested right-orewey be shows (25 CPR 2l.6(4)).

if you believe that a regulation suck as that should be
adopted, the regaletion showkd be prepared in the Bureau of Landonl eaporoved in this office, We will, of course, be happy
to ausiet pou in the legal phaes of the Grating.

(Sgd.) dames A. Lanigan

Agting Aewietant Solicitor

JAtaniganyhbl
9/9/5

COPY FOR SECRETARY'S READING FILE
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