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Fiﬁ%&’ 63’%{
UNITED STATES Surname:
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR
WASHINGTON 25, D. C.

Memorandun

Tor  Director, Buvesu of Land Manmgement
From: Agsociate Solleitor, Division of Public lands |

Subject: Authority to gfant essements over public lands to ¥ /\/
Yexritory of Alasks undsr act of November 9, 1981, as <7
amended (23 NEL., sec. 17) g1

Your memorandun of January & mmmm/mn effoct on Seo-
tlon 17 of the 1921 Ach, supmm, of the Vgdevel 'Hishway 8ot of 1956
{70 Stat. 374} with wm@g To the grant of highuay casements over
public lands bto the Tervitory of Alasks. ’

gectlon 17 of the 1921 Act has been ¢iled as suthority for
appropriations of public lsnds In Alaskes by the Bureaw of Public
Roads, United States v. Schaub, 103 F.8. 873, aff. 207 F. (24) 325
{1952); Ietler daled Outober 1N, 1930 of the Geheral Land 0ffice,
approved by the Deparitment om Oekober 15, 1930, f£ile 1385230 "§".
As & matier of policy, in any case, the Department sppeyently wounld
not object to the use of public lands by Fedeysl agenciss, esven
without the authoyity of the 1021 Act. This was beld to be the
~ geneyal policy even ms to appropriations of materisls for rcad conw
gtruetion purposes by Htate or County officers. See opinicn of
Septenber 21, 1933 {54 1.1, 29k, 297). The withdrswsl suthority
has been exerciged to provide for uge of public lands by Fedeval
sgencles undsr 43 CFR, Parbk £295. See for example withdrawals for
the Bureau of Publie Roade in Alasks, by Fublic Land Orders 1360
of January 1h, 1957 (22 F.R. 40O} mnd 1516 of September 27, 1957
{22 ¥.R. 78635 The Department alsc has recognized sppropriations
of public lands by Federpl sgencies without fowmmal withdrawls.
Instructions of January 13, 1916 (bh L.D. 513). The Departwent now
has specific etelutory authority for the appropriation of meterials
on public lands in Alasls by governmentel bodies under the 4ot of
July 3UYONT, ae amended (43 U.8.C., sec. 1185).

So far as we bave been sble to astertain, bowever, it has
never been determined that the 1921 Act suthorives transfers of
rights-of-wny %o a territorisl agency. As you point oub in your
momorendum, the regulations (43 CFR 2hl.5h) bave construed the 1921
Act ms not authoriziog transfers of esspmwents to territoriea undey
that sot. The Department, in effect, adopted a specific exception

R&HE, Seq. Tnteriop
E.942, Ccry 145Y4-5%

Rex Sal, §- BLM, Transp,

SaAIJY [BUOREN BU} JO SBUIDIO} palisseloa / PayIsSeioun auy) wioy paonpoideyy



%o the general yile of the regulations (43 CFR 244.13) whieh pro~
vides that the general right-ofsway laws sve applicable to Alssks.
See Cirveular 1825 of June 2%, 1952, Ve would consider the sdminis-

‘ sherpretabion of the 1921 Act, conteined in Bection 2hh, 5k
; parbment's Reguwlations, %o be ﬁfwimwa, wless, of course,
there 18 clear evidence in the 1956 Act of 8 Congressional intent to
thange the 1981 Aebt in & manmer inconsistent with this Depariment's
_ past interpretablon of the 1921 Act, (See c‘mwmr& "atatutory Mm»

struction®, 1940 ed., Sees. 219, 303-312).

[N

The 1956 Act containg no express Wg& vhich purporis
t¢ amend the 1921 Aet mo se to extend the proviasion for travsfers
under the latter met to the Territory. The 1956 Aot dose not extend
to Alasks all the provisions of the Fédersl-nid highway lsws., Thus
Sections 108 end 109 of the 1956 Act, dealing with the interstgbe
highway system, would sppesr %o be lnepplicable to Alaska, Seebion
107 of the 1956 Act provides that the :

"% % #lerritory of Alaska shell be entitled %o
shere 1y funds herein or hereafier authorized for ex-
penditure £or projects on the Federal.aid primary and
secondary highway sygtems, nnd extensions thereof withe
iy urben areas, under the FederaloAld Road Act approved
July 11, 1916 (39 Stat. 355), snd acts smendatory
thereof or supplementery thereto, upon the same terms
and amﬁiﬁi&w a8 the severnl States and Howalil and
Paerto Rico® ¥ %7  (Underlining supplied)

It may be Mgmd thet the "terms snd conditions™ imvolved
in sharing “funds” mey be econeerned with public land grante under
8ection 17 of the 1921 Act, supra, 65 well es matbers bearing more
directly on the fund provisionsg of the Federal ald highway laws.
Grants of rights-of-way mvmw may contbyibute substanbislly to
the highwny aid progran. The transfer by Congress of the Alaska road
construction and maintenance m«mmm of this Depariment to the
Depariment of Cowmerce wder the 19956 Act did provide an organiza~
tional basis for extending bo Alsska the benefits enjoyed by the
Btetes, It may be thet LT Congress hsd considered the matier spesl-
fically, the 1956 Aot would have indicated elearly sn iotent to
-extend to Alasks 8ll the provisions of the Federal aid highway laws,

, incmﬁ:mg: the m@mwaﬁwy tmmamr ,pmviﬁ:wm of ﬁeexmm ;L?.

o o ﬁ‘m& mzh em Antent in the waﬁ ,am, hmwr, Heums
greatly to styain the Jangusge of thai act, (ﬁmﬁmw e eoncerned

RGUE, See. Tnteriop
E.quz, Cor, 145Y4-58
Box Sl §— BiM, Transp,
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with extending bo Alesks the fund provisions of the Federa) Ald Highway
Ack vather than with the euthority to transfer sasements in publie lang
T the Territory under Section 17, This sesms clear from the absence of
any mention of Seation 17 in the 1§56 Act and bessuse of the specific
reference o Hawsil and Puerto Rleo to whick the land transfer provisiong
of Qﬁ:ﬁ%’*&ﬁ-@n 47 do not sppasr to apply. Bee Poliey snd Procedurs Memo
vandum 243, March 87, 1957, Subject: Right-0f-lay Procedures {(Public
m&a m& Reservations), U.8. Depmriument of Scomerce, Burvesy of Publie

Tts legisiabive history does nob indioute that ﬁm%m 107
of the 19%6 Act was intended to have any effect on Section 17 of the
1921 Act. Bection 107 was introduged into the legislation on May 7,
1956, a3 & propuped amendment to H.R. 10660, Bith Congress, offered
‘w Senntor Neuberger of Oregos. The folicwing lsngusge, used by him,

dfoates his ressons Yor proposing the smendment;

"4, The Territory of Maesks iz still exe
eluded from this Federslesid highway legislation,
in spite of the fact that this 1s our nesreet land
o the Soviel Union, snd an expanded Federal highe
wey progran is uma by the adminigtration ag being
erueisl o pationsl defense. Why should Bewaii snd
Purbo Bieo be inciuded snd Alsshs eliminatedy Such
disgrimination mekes nedther rhyme nor resson.

"Purthermore, venldenbs of Alaska will pay the

road mnd vehiale taxes included in title IT of
&f&, 10660, withoub sharing in the bensfits made

ilable by title I. This is the epitome of
m&m not ondy without representation, bub also
without reciprosity. I plan %o sponsor an amends~
ment Yo bring Alasks within the provisions of the
%ﬁm&%m Rigbway Act, bub with sowe modification
as to Tormule, g0 That Alaska's vast ares will mot
make mymmmmw the penefits thus confeorrved.”

. Rep. Ne. 1955, My 10, 1956, page 22, lils stabement does nob
indicate concorn with the non-fiom m h@mﬁw in any highwey lay
other than the Vedsral Aid High 1il then unde mmmﬁrmtmx,

a‘mn if Congress would | 5l y exbend the righb-of-
vy transfey provisions of Seetion 17 oy mm, ’f:ham is no assuranes
that the new sbelutory provision would have taken the sawe form as that now
applieable to the Stabdes. The provisions in the 1956 Act which extended

REGUE See. Tnteriopn
E.942, ccF, 1454-5%
@@x 52,: g E.,é“’}l’l}‘*anﬁfl "
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fund benefits to Alsske sctuslly differ in some significant respests
from those appllesble to the Stetes, ‘

 There is now pending in Congress, 8. 31451, 85th Congress,
8 bill "To revise the Federal-aid higlwmy laws of the United States.”
Beetion 318 of this bill, 8s introduced by Benator Case, would inelude
the provisions of Sectlen 17 of the 1921 Act. FEven though the transfer
ie one to be made to the "Btate” highwey depariment, or its nominee,
the applicability of the provigion Lo Alaske is wade elesr by Sestion
385 of the bill, paragraph "(a)}' of which defines "State” se incluiing
Alsska, Ve undergbend that this bill is not jntended to meke suy major
subsbantive changes; and it may be that the drafters of the bill arve
 of the opinion that Secbion 17 of the 1921 Act now authorizes rights-
of-wpy transfers to the Territory of Alaska. This would be bto us,
however, & dowbiful construetion of the effeet of the 1956 Act on the
192 Act., Until Congress has adopbed legislation such as 8. 3151,
 thevefore, we believe that the regulations {43 CFR 2hk,.5h) ghould
not be vevised in the proposed memner since there ls no clesr evidence
that vights~of-way may be transferved to the Territory under the 1921
Act as supplemented by the 1956 Aok,

Bt Whgto,

Mammm fSolieitoy
For Public Lends

Hlieberman:hbl
3/1/58

ce: Secretary's File

Docket Room

Divl of Public Lands Reading File
Mr. Lieberman :
i Mrs. LaFell

R&UE, See, Tnteriop
E.942, ccF, 145458
Pox Sal, 3= BLM, Transp, ’
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IN REPLY REFER TO:

UNITED STATES
DEPARTMENT OF THE INTERIOR 5.04e:F
BUREAU OF LAND MANAGEMENT
WASHINGTON 25, D. C.

KAN 6 - 1958
A,_g—[/«,?aeh%/o
Memorandum
To: Associate Solicitor, Division of Public Lands
From: Director, Bureau of Land Management

Subject: Applicability of Federal Aid Highway Act to Alaska

In view of the implications of Section 107, Act of June 29, !
1956 (Public Law 627, 84th Congress, 70 Stat. 374, 377) we are seek-
ing to determine the extent to which the present Federal Aid nghway
Act may apply to Alaska.

Specifically, our question is this: May the Secretary of
Commerce, acting through the Bureau of Public Roads, appropriate
public lands in Alaska, and transfer them to the Territory for highway
purposes, as he is authorized to do within the several States (42 Stat.
2163 23 USC 18)¢

Present regulations (43 CFR Part 244.54) state that transfer
of public lands to Territories are not authorized. However, we have
| been advised informally that the Bureau of Public Roads feels that
‘ Public Law 627 extended certain provisions of the Federal Aid Highway
‘ Act to Alaska, including those found in 23 USC 18.

If you find that the Federal Aid Highway Act now applies to
Alaska, we will prepare suitable amendments to the regulations under
43 CFR Part 244.

As a matter of information which may be of value to you, we
understand that the Bureau of Public Roads prepared a proposed bill,
titled: "To revise the Federal Aid Highway laws of the United States.”
This was commented upon last July by Assistant Secretary Ernst, at the

E request of the Bureau of the Budget. The file is available from
4 @6' Mrs., Virnston, in the Solicitor!s Office, where it is 1lsted as
"Commerce #3."

Director

RGUHE, See. Enteriom
E.942, CccF, 1454-58
Box 521, §— BLM, Transp, e
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Toz
Froms
Subjects Fﬁ&&;m% ;E&gmy Lot of 1956,
our ‘&uguaﬁ %? mwmng %ﬁh the ICWR

' ltf:tmnmwwha}gwm,y}mwha&mmw

JHTudox/pr
8/28/ 56

“7 ﬁ‘}}ﬁ':‘-

M W% 5;& g FILE COPY

| UNITED STATES Surname:
DEPARTMENT OF THE INTERIOR ] I——

OFFICE OF THE SOLICITOR = feeeieiees e
WASHINGTON 25, D.C. e

August 8&;

e mmwmwmmmm e

staze J gt

Re K+ Coote, Teohnicsl Review St:
ettor

de Be Max, rmma of the Sol:

19 ‘5 {1%36&’?&3

‘ e gaammwmam; |

aa»\m&m.aa in wx* newegt memoy and after your diamﬁm,

nd our regulations, W3 CFR 2LL.5L and
& ._é ,imiz and %o the & anm by this Bureau

;4/

Office of the Solieitor

i :
Copy tot /Secretaryts file B
Solicitor!s Docket :
Reading file, Dive Public Lands

Mr. Tudor

Mrs Iieberman

Branch of

RGUSE, See., Tnterior

Lands

E.942, CcF, 1454-5%

Box 521, §- B LM, Transp, - e
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136366 / , “\wp

_BIGHT-OB<UAY PROVISIONS o T FEDERAL &)
ATD MIGHWAY ACT OF NOVEMBER 9, 195%
AND THE FEDERAL AID HIGHWAY
ACT OF 1956

Rights-pf-Way: Act of Novewber O, l@:“?ﬁ;

Mm*ﬁ&m 17 et
'.m %amw

Statubory Construction: Imglied

A genernl ;gmwimm '
statubes de 'xwmi L @n »ai‘ m; s
the tio @W%ﬁ@m have 56 ’*@mmﬁw PEP

/ | -S ﬁﬁm&@-«,

RGHE, See, ,a«nwm@(*
L%?);( 521, §- mM,Tmnsf, e
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9-36366 | AllG 38 195

Tos Director, Buresu of Land Menagement

From: Aeting Assuciste ﬁﬁimﬁmr, Division of Public Lands
fubjech: Right-of-vay provisions of the Pederel Ald Highway Act of
Novenber 9, 1921 and the Federal ALd Eigbwey Aot of 1996

Tour memorendun of August {5 ‘auks vhetber the regulations
wxxwmad m *&3 m w };‘%3;« m ﬁ&h 35 seed vevision in view of the
ant of ¥ ral-Ald Aot of 1956 {70 Stat. 37h,
wiamh ‘became lav on June 29, 1956,

m ““r?amm #eabion
ﬁfﬁ‘ g?‘ ;Lm (ﬁﬁ W#ﬁiﬁﬁ*
mm m& &m&:@«r % E‘E&%

~‘,.;‘5‘~»‘,:‘»*§3ﬁiamm fmf & yight.
4, Jeginle \‘%‘im ‘nw &maﬁa& ‘

wm; W@m ge, &
Oubober 4, 1okh,

ﬁea%m 233' ﬁﬁ*ﬁh»” 92 Vb ¥

. The :w&ﬁs Aot conbaing g ya“i!tm 1ley ﬁm%mx :gsms; ing for the
sepenl. of other laws, The "tlanket" repealer clause in seation 182 of
*a% 1956 Ach repeals sny stetubte which %s "in sny way inconsistent” with

RG 4%, Sea, Tnteriop
E.942, CcF, 1454-5%
Box 51: g— BLM, Transp, ... s
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@m 1956 Aot A geueral repeal slause in an Awt;«, however, repemls
xxgﬁhiug 't;haﬁa wwm "lz hmr@ ‘imm muany z*éymlea wmw bhe mpmn.
clause. : , ip. v, TXORR C r 0. In '

b mﬁammte& :m the Mgma er m mmﬂaﬁw of %m %w‘»m o ma
- #n dmplied repeal in the absence of "hestility" or "positive vepugnenoy"
ﬁa'bwam the two atstutes in guesblon. &M’ﬁa m ml W Vs Awhi’b&lﬁ,
45 N0, 606 {1890); Wenderson's &‘ﬂ’&mw, T 62 (1870); BAd see
“e%c. 1?9, mﬁ {wﬁk«}

Tndrite, Post Clvil War Ordinen w

I find no wey in which the twe Acts mey be seid o be S.ﬂwa«
sistent or vepugnent %o each other. Both Bectdon 109(R) of the 1956
Act and the 1921 Ach m%‘.‘ orize ma %xm:ﬁ‘ar **m tfh&s &i’wﬁw m‘: zwm-'-
of-way over public land: The
procedures pro fded B e 1921 Aok ave 3 Lok M&& aﬁa msa
Flexible, but hoth provisions have the pams w’bgw‘aé.w, The fact thet
there iﬁ 8 partisl Wlag between two statutes, however, ﬂmﬁ m&
necessarily work & "pro tante” vepeal of the eaviisy Aet, Rosenber
United Btates, 36 U.8. 273, 39.;9%&953)

 Sewtion 109(a), however, mam enly te mights~of-wny on :
+he mn‘immﬁaw System. Tt sppears intended to meke ib clear that nob
ouly may m@mmwwfnmy be trensferred for such highweys but centrol
of access to theas highways way als@ be ohtained,

The problem of asccess condrol For through-highways wes con
sidered by the Offine of the Solicifor in the opinion M-3627h, of
April 15 5 1955, In that opinion, the then M%m Assistent Selicitor,
Brench of Land Monagement, found thab "no specisl legisiation is
necessary to euthorize the surrender o the Btates of the Government's
right of scceas, if any."

Seobton 109(d}, howsver, gpecifically provides s mechanism
for arranzing the transfer by the Covernment to ghates of righbg-of-
way and sccess conbral with yespech to public lund portions of the
Interstate System of roads. The paragreph resds as follows:

"Whenever rights-of-way, mzmmg conbrel of
aceess, on the Inteystate &yﬁ%m ape veguired over
publis lende or reser *& of ﬁm mm& iﬁmtm o
the Seorelayy of Cromme
with the agency baving ;;maammn mw amh Lands
ney be pecessary to glve the State or other yarwn S
styucting the wrojests on puch lands adequate rights-
of wway and control of access thevebo from Wﬁm

RGHE, Seq. Tnterior
E.9q4z, ccrF, 1954-58 |
Box 521, §- BLM, Transp, _ g
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lends, and sny such agency iz hereby dlrected to
sooperate with the ﬁmmﬁa‘w of Commerce in this
comection,”

Cortainly this provision for access oonbrel is consistent with and indeed
tmplements the statubtory authority under the 1921 Aot o traunsfer highe
way rights~-of~vay.

Since the 1921 Act does mob sppesy Lo bave been Mfmw& by
the 1956 Act, there is no lemal bar to vetenbion of U3 OFR 2hk.5h end
2ik,55. Tt moy be deslveble, however, to add some vegulatory provisions
rafeyring to the new sbatubory subhority under the 1956 Act o grant
vights«of«wey topether with conbrol by the 3%&% of Booeny to *hmugiawym

The 1956 Act cleavly makes 1% o disereticnery mebber &ma%w
the Secretary of Commerce files W&&mﬁim for righte-of-wmy under
either dct. His cholce, of course, would be a matbor of policy. If
he decided to file all right~of-way anplicetions foy rights«of-way on
the Interstete System only wnder the 1956 Act, seotions 244,54 and
244,55 would become parkly: inoperetive. Appllestions for meterisl sites
or f xwmwmmy whaieh are net on the Interstote Systen would Rt
heve to be £iled under the 1921 Act #nd in sccoréence with those or

@ﬁ’ A %WWM?

Acting Asgosiete Soldcitor
- for Public Lands

R& 48, See. Tnteriop
E.942, CcF, 1454-5%
Box 521, §- BLM, Transp, .
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FR mﬂy : xmamx g

. UNITED STATES .
. DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLIGITOR
WASHINGTON 25, D. C.

AUG 28 15 @ |

M i m ag aﬁ a 36 ﬁ : ﬁ‘ e n
| Attention: Lands Staff OPel

Prom: Acting Associste Solicitor, mm‘ma of Public Lands

w&a‘imm mgmwtaf»w wwmim of the Federal Aid Mghmy Aot of
Novenber 9, 1921 and the mmm ﬁiﬁ Hig y m& of 1956

-

ﬁnﬁaam it my opinion on the above Wﬁﬁﬁim in ansver o
your memovantum of August 6.

mkm o m:&m& ’ﬁ&w
& for lande crossing ox
) wwmg the patentes on .
net Include eny vight of scceps %o the
jme ik . convendent Bo dlsouss the
y 1t an mmw maar,, émm'ﬁ *lma ﬁeamm
fﬁmmma: for @ hy

/ﬁ&yy%ﬁﬁzz C

Actiing Mmi&m ammw
for Fublic Land ‘

Attachment

HLiebermanihbl

8/28/56 L /
ce: Secretary's File: ‘

Docket Sectlon

Div. of Public Lands Reading File .
Mr. Coote .

Mr. Lieberman

- Mrs. LaFell -

RGUHE, Sea, Taterior \
E.quz, ccF 1454-5% s
ﬁﬁx 5'2" 8“ 33«»@% Transp, : se/\lqu;euoueNauuosﬁutp;oH pelyssepaq/ pel}lSS:\ Jfy suptlolp




IN REPLY REFER TO:

UNITED STATES 5404e:D

DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
WASHINGTON 25, D. C.

AUG6 1958 : s

Tos Associate Solicitor, Public Land Management
From: Director

Subject: Federal Aid Highway Act.

Section 17 of the Federal-Aid Highway Act, as amended
(23 U.8.C. 18) s brescribes specific procedures for the acquisition of
rights-of-way and material sites on Federal lands for Federal-ald Ly 7 v
highways. Subsection 109(d) of the Federal-Aid Highway Act of 1956 [ &© ¥/ A
makes reference to rights-of-way (including control of access) for the
Interstate System. Section 122 of the latter Act deals with the ¥ g bh éj/

7

relationship of the 1956 Aet to previous Federal-Aid Highway acts. G
i
We would appreciate your early opinion as to the effect of
the Federal-Aid Highway Act of 1956 on the matter of issuance of
rights-of-way over the public lands., The immediate need is a
determination whether the regulations contained in 43 CFR 244.54 and
244.+55 need revigion in view of the new leglslation,

For the Director

RGHE, See. Enteriop
E.942, CcF 1954-5%
PoX 521, §- BLM, Transp, -
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M3627h S e APR 5

m‘ﬁ’i‘ATIGK oF m&m&; TCJ Tfi{%ﬁi}f}ﬁwiﬁ@%w

o | mﬁsma ?mc ANDS. T | 5

mgma«ﬁf»my: }gw:s.m& swmm ﬁém %’h’?’?; -

4 thyoughway or 1 ’ 7%&-»&::@@&&3 ﬁyp@ aﬁ" Mgphmy nay be amwm&
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