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Form CD-14 DEPARTMENT OF COMMERCE [DATE (f(10.27.53) °

“TRANSMITTAL.SLIP?
| 727-56

° : . ’ fHenryJ. Kaltenbach REF. NO. (IF any)

Solicitor, Washington D. C.
FROM: REF, NO. (If any)

Division 8, Portland, Ore.
ACTION

CI note AND FILE ([] PREPARE, REPLY FOR MY SIGNATURE

[2] nore anp RETURN To ME CL] TAKE APPROPRIATE ACTION

([] RETURN WITHMORE DETAILS ((] PER YOUR REQUEST

[Cl] note AND SEE ME ABOUT THIS [L] SiGNATURE

([] PLEASE ANSWER
| (2) For Your tNFORMATION

4] ror YouR APPROVAL [[] INVESTIGATE AND REPORT

[=] PER OUR CONVERSATION

COMMENTS=

Agreement for assistance. in ‘the approve-
* ment of projects in Tongass National
Fores t-Alaska.e

Funds available pending receipt of
funds es per Standard Form 1151.
dated 7-18-56 ~ No. 57 —-17.

nem 2299
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hy Thacker a ty“i Ue H, Subeky, Regionel Sngineer December 26, 1957
dyngeu, Jlaska

Yau F, Royster, Assistant Coumlestoner
Vaphington 25, 0. ¢, Paul F Royster* weliet

Forest Eighvay Cooperative sgreements « Alagke

feferente Le made te your aemorandun of December 13, 1957 in whieh
you raguest clarification of the Gooperativa Jereesent procedure forYorcat highway prodeete,

vavagraph lin of PPH 8505 states ‘under whab conditions a Forest
highway project may be advanced te gonsteuctions One of the prerequi»Blies is that the project be soverndby a fully exesubed agreenark betweenPublig Reads and the cheperater,

|

The reghonal engingera have not been delegated authority te execute
cooperative gereamenia, as dietineuleshed from projech agreements, Heedecally a project arreement, Fora PReBy ie to cover the arrangenont betweenthe Rureau and a State fer the sengtruction of 2 partloular project under& program gpproved by Public Reade Cleference AN 1-10, and AM 11003).A teoperative agreanent Le. cromter in acose than a project arracnent,i% can cover a Toresh highway aystem in a State, & Forest highway rowte,

—ax Forest highwy project.~ Sar past praetics dn the Verh vas to prepare =.cooperative agreements on a rowkle Welt, Lets, woitten to cover the a“ialtdal project, jut flexible enough te cover all future projects that,from time te tind, might be prograned for daprovenent under direch Tureau
mupervisions ‘Ve hava new replaced this procedure elth a Statewide couperad| Give sgreenont polley for Forest highwaye in the western Shates whereby

~—"

the Drrenu and State enter inte general terms of agreonank covering finan .cigs righteafeay acquisition, conpiruction and mainbonance, Varietiona:frog thie baele ayreenent for partlewier projects wilh be handled by& now Form Fister which, ae yet, hae not been fully developed, We havethis lather type of procedure im wind. for Forest highway work in Alaska,amd willl advies you in the near futere, Tn the interval, ve sre atteupteing te asslet you in prosceutine the work there with a aintaun of Prneeetured maquivecents, Voiving of tele and m@lntensuee previsiona in theAleeke work has been done in certain cases such as Praject 260, Howevartyaf the Yorcbiory esa te secure eleht of wey and madmbain the projectof Completion, then these provisiens wauld alao have to be seb forth inthe cocpermtivs arrcenent. in the present Projeck Be case Lb wae.onkyRecansery to seb Yorth the naonor tu which the already deposited coapernetive funds were te be expanded,

fa previously stated, prior to avard setion 1 Ls necensary that
the projech be coversd hy a fully exceuted agreenent betwean the Bureau
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STANDARD FORM NO. 63 hO~90

,

BUREAU OF PUBLIC ROADS.

Office Memorandum ° UNITED STATES GOVERNMENT

TO iMr. F, E. Andrews, Division Engineer DATE: July 9, 1956Portland 8, Oegon
FROM : A. C. Clark, Deput;

Washington 25, D.

SUBJECT:

i
alt.

etter dated.June 22 in
assistance in the con=
in the Tongass National

Reference is
which the Alaska Roa
struction of approxi.
Forest at an estimate

We presume thal
your willingness to
agreement will be pre
for execution before
graph la of Administ:
A single agreement covering a

tter is to indicate
uested and that a formal
he Washington office
accordance with para-
Delegation of Authority.
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Form cn-l4 DEPARTMENT: OF COMMERCE| DATE
(10-15-46) .

TRANSMITTAL SLIP om5m 56
To: a -

REF, HO, (If any)* Mr, D, Barich
.

. ‘ Rm. 6039
FRom: Ss K,. Booth . REF, NO. (Jf any)

ACTION‘

(1) Nore anp FILE
- [1] NOTE AND RETURN TO ME

([] RETURN WITH MORE DETAILS

[] Note AND SEE ME ABOUT-THIS

[}] PLEASE ANSWER

(1 For Your APPROVAL

[7] PREPARE REPLY FOR MY SIGNATURE

rE] TAKE APPROPRIATE ACTION

([] Per Your REQUEST
C1 stenature

(J For Your INFORMATION

[7] INVESTIGATE AND REPORT

COMMENTS:

Aa An
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30-02 BUREAU OF PUBLIC BOADS (Baewg) Ne ho
joe et ra, fel

Me. F. B, Andrews, Division Engineer vey 29, 1956
Portland &, Oregon
Henry J. Kaltenbach, Solicitor KALTENBACE

Construction Gontrects (Standard Form 234)

He
Thies will acknowledge your memorandum 9: 4, the attached,

copy of a Letter from Mr. Eben H. Lewis, sttomey-AGviner, to. Mee AeBGhiglione, Director of the Alaska Road Commission. g*4 <%.,” wye [5s

Washington, B. Je

Note is taken of Mr. Lewis! comments regarding Article 4.2(a)of FP-Hl. We have previously recognized that a strict interpretation
of this clause would indicate some variance from the provision in old
Standard. Form 23 and new Stendard Form 23A relating to subsurface or
Jatent conditions, However, it has caused no particular problem, and
on the several occasions when any question arose the matter was handled
within the gevieral framework of the provielons of Standard Forme 23 and 234,

In the redrafting of the Public Roads’ standard specifivations,
the language in previous Article 4.2 has been eliminated and certain
other changes were made in thie section to accomplish the desired
weaults. Answering the last sentence of your memorandum, no change is
considered necesaary in the current contract assemblies and Special
Provisions relating to this point.

A

ae
‘ ia HEC :mb ‘asl?

ec: Division.of Engineering
Legal .

Filesa a |
3 }) MW

S@AIYOIY |BUONER a4) Jo SBulpjOH payissejaq / payissejauy) oy) wo. paonposday



$

SAAIYOIY [2UONEN aif JO S6UIPIOL Paylssejoaq / paylssejaur) ay} wos paonpordayy

Form CD-18 DEPARTMENT OF COMMERCE [DATE

(10.27.53) SF, PRANSMITTAL SLIP .

To" Lo ; REF. NO. (If any)

FROM: /)
REF, NO. (If any)

UE 9329 Lh |
he ACTION

(7] Note AND FILE (1) PREPARE REPLY FOR MY S!GNATURE

[“] NoTE AND RETURN TO ME (1 TAKE APPROPRIATE ACTION

[7] RETURN WITHMORE DETAILS PER Your REQUEST

[7] noTe AND SEE ME ABouT THIS [_] SIGNATURE

(Tl PLease ANSWER
_

OR YOUR INFORMATION

[2] For Your -APPROVAL ([] INVESTIGATE AND REPORT

[0 per our CONVERSATION

COMMENTS :.

ho WEA,

Prep

comm. DC. 3822



08-00 BUREAU OF PURLIC ROADS

ot NDARO FORM NO. 64

:
Office Memorandum ° UNITED STATES GOVERNMENT

Mate, Mr. Henry J. Kaltenbach, Solicitor DATE: May 4, 1956. whyWE . .

Washington, D Ce ee Pteee |

NiseMzoe 4 . FROM: - Andrews, Division Engineer
wf ee titlea land, Oregon HEC7 f

c .
( SUBJECT: nstruction Contracts (Standard Form 23A)

i
wer

Enclosed herewith is a copy of District Engineer Wyller's
memorandum of May2together. with enclosure for your information
and comments.”

The Mr. DeLaHunt referred to is assistant to the chief engineerof the Alaska Road Commission and Mr. Baxter is also an engineer in the
employ of the Alaska Road Commission.

.

.

neyUnless advised to the contrary, no change will be made in our“{ web_current practice regarding contract assemblies and special provisions. me
ester

Hen arih!

Encl.

{

! eee
|

Ben, “gfe pst

Pp ye
Mey

at

i
SOAIUDIY [ELOHEN ay] 0 ShuIp|OL paylssejoaq / paylssejoun ay} tow peonpoidey



08-49 BUREAU OF PUBLIC ROADS

OPy

Mr. F. E. Andrews, Division Engineer May 2, 1956
Portland, Oregon

Chr. F. Wyller, District Engineer
Juneau, Alaska /s/ BK

There is attached copy of April 2, 1956 letter from Eben H. Lewis ?
attorney advisor, Departinent of the Interior to Mr. A. F. Ghiglione,
Director, Alaska Road Commission, in regard to Interpretative provisions
in Specifications FP-41 of Articles 3 and 4, Standard Form 23A, General
Provisions (Construction Contracts).

Please note that on the basis of Mr. Lewis' interpretation that
the Alaska Road Commission is deleting all of Article 4.2 in the Speetal,
Provisons, as it now appears on page WO-2.

The attached letter is being sent you as infommational and for anyfurther condideration which you might believe is warranted.

AGT.

i
SOAIYDIY [EUOREN au} Jo sBulpfoy paylssejoaq / paysssefour) ey) Wd peonporday



C Alaska Road Commission - Juneau, Alaska

P A. F. Ghiglione, Director April 2, 1956

Eben H. Lewis, Attorney-Adviser

Interpretative provisions in specifications FP-ll of Articles
3 and 4, Standard Form 23a, General Provisions (Construction
Contracts)

The request has been made by the contracts branch of your
agency that I furnish information concerning the applicability of
interpretative provisions in specifications FP-1 to Articles 3 and
4, "Changes" and "Changed Conditions", respectively, in Standard Form
23a, the uniform general provisions for federal construction contracts.
A development of the historical basis for the use of standard forms is
pertinent to this inquiry. Underscoring, where it appears, has been added.

The employment of the old Standard Form 23 (Revised April 3;
1942) was pursuant to rules and regulations of the Treasury Department,
promulgated under Executive Order No. 6166 of June 10, 1933, (5 U.S.C.
Sec. 132 note). By Section 102 of the Federal Property and Administrative
ServicesAct of 1949 (63 Stat. 380; 5 U.S.C.A. 630a) the functions, per-sonnel and pertinent records of the Bureau of Federal Supply of the
Treasury Department were transferred to the General Services Administration
which was established by Section 101 of that Act (5 U.S.C.A. 630). The
employment of the 1942 Form 23 was required by Title 44 C.F.R. Section
54.1(¢)(1) and continued until revisedby General Regulation No. 13, dated
March 19, 1953, issued pursuant to the Federal Property and Administrative
Services Act of 1949 (Public Law 152, 81st Congress) under authority of
Executive Order 6166, Sf Jiine 10, 1933 to which reference was made above.

As stated in Section 4 of General Regulation 13 the use of the
Standard Forms (including the new 23a) is mandatory except in certain in-
stances not applicable to this discussion. The new Article 3 of 23aeliminated the requirement that changes in excess of $500 must be approvedin writing by the head of the department or his duly authorized representa-tive, and increased from 10 to 30 days the time in which the claim for
adjustments under the clause must be asserted. The new Article }} "Changed.Conditions" imposes upon the contractor the burden of notifying the con-
tracting office in writing of (1) "subsurface or latent physical conditionsat the site differing materially from those indicated in (the) contract, or
(2) unknown physical conditions at the site of an unusual nature differingmaterially from those ordinarily encountered and generally recognized as
inhering in work of the character provided for in (the) contract." In theold Article 4 the difference in subsurface and/or latent conditions is re-
garded as being from those "shown on the drawings or indicated in the speci-fications" and the unusual or unknown conditions as those "differing materiallyfrom those ordinarily encountered and generally recognized as inherent in
work of the character provided for in the fans and specifications."

s
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-2-
The contracting officer could modify the contract with the

approval of the head of the department, et cetera, “to provide for anyincrease or decrease of cost and/or difference in time resulting from
such donditions." The new Article 4 permits the contrasting officer to
make an "equitable adjustment" if "he finds that such conditions do so
materially differ and cause an increase or decrease in the cost of, or the
time required for, performance of the contract with a modification in
writing of the contract.

Alaska Road Commission contracts contain in the Special Pro-vision section, Part 1, a provision that "specifications FP-41 are adopted
as general specifications to govern this contract", subject to the modifi-
cations set forth in Part II of the special provisions. ‘The construction
contract (Standard Form 23) as executed between the parties in the Alaska
Road Commission contracts, under "Statement of Work" provides "the contractor
shall furnish all labor, equipment and materials and perform the work above
described for the amount stated above in strict accordance with the general
provisions (Standard Form 23a), specifications, schedules, drawings, and
conditions all of which are made a part hereof and designated as follows:

Special Provisions for the above-named project
Specifications FP-41, Public Roads Administration, Revised
July 15, 1941.
Drawings for the Project consisting of 61 sheets."

Smart
The question with which we are confronted is: to what extent

may the contracting office incorporate in the contract specifications which §

are, or may be, in conflict with the provisions of Standard Form 23a, oyGeneral Provisions? Sad

As hitherto outlined, General Regulations No. 13 of March 19, 1953,
was issued by the General Services Administration pursuant to subsistingauthority, conferred by Congress and as such prima facie has the force of
statutory law. Section 5 of the regulation states, under Terms, Conditions .

and Provisions: "Additional terms, conditions and provisions considered by
any agency to be essential to its contractual relationships and not incon-
sistent with those contained in the forms may be incorporated in Invitations
in which these forms are used by so providing an Addendum to the forms, in the
"alterations" paragraph of Standard Form 23, or in the specifications, as may
be appropriate...". Item b of Section 5 "Inconsistent Terms, Condiiions and
Provisions: Terms, conditions and provisions which are inconsistent with those
of the foregoing forms may not be used unless authorized by the head of the
federal agency". Section 6 of the regulation provides that the old Standard
Form 23 Construction Contract, is superseded.

Mr. Baxter's memorandum of March 28 to Mr. DelaHunt contains a
number of references to Articles in FP-1 which are interpretative of the
old Form 23 Construction Contract. Mr. Baxter's concluding paragraph states
in relation to his citations from FP-41 "it is my contention that all of the
above constitutes a completely legal interpret&ation of the provisions of
Articles 3 and 4 of Standard Form 23 (now 23a), and we are bound to follow
these instructions in FP-41 when considering claims presented by contractors on rozg

£
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road construction." I will concur with Mr. Baxter to the extent that,where such specifications are merely explanatory of identical provisions in
the old and new forms, they furnish a guide in construing the intent of the
contracting parties. However, if the new Form 23a is in any manner in con-flict with any provision in FP-1 either as to procedure relating to paymentto the contractor, or in delineating the work to be performed, the new
Form 23a must be held to superséde the FP- provision. To quote from the
syllabus in Moorman vs United States, 1949, 62 F. Supp. 1010, "the Standard
Government contract, duly wepared and approved by proper authority of the
Government, is binding upon the writer of specifications covering a specificproject, and such contract provisions control unless they are modified or
changed by the proper provision, approved by proper authority, inserted inthe Article of the contract provided for that purpose. The fact that the
specifications, which are intended to delineate the work to be done and the
procedures to be followed, are made a part of the Standard Government con-tract (by reference in "statement of work",) does not warrant the conclusionthat they override an express provision of the contract."

As it was held in the case of Pfotzer vs United States, 1948,
77 F. Supp. 390, "the provisions of the standard form of construction contract
and the policies stated therein are paramount to the specifications and governin case of inconsistency or conflict."

These cases are grounded upon two principles of law: (1) that theinterests of the Government are best. served by adoption of a uniform contract
procedure which denies to contracting officers, without specific authority,the prerogative of inserting conflicting specifications to those adopted bythe supervising authoritywer Government contracts, in this case the GeneralServices Administration. And (2), that every contract must be read as a
whole, and the limiting provisions of the specifications must be read in the
light of the "changes" and “changed conditions" articles of the standard forn
Government construction contract so that effect will be given to all the pro-visions of the contract. Appeal of Carson Construction Co., TBCA-12, 1955.The Board of Contract Appeals, in its decision in that case cited loftis vs
United States, 110 Ct. Cl. 551 (1948), as follows: "The purpose of speci-fications and drawings is to supplement the formal contract by delineatingthe details of the work to be performed thereunder and not to void an expressedprovision written into the contract...". Even if there should be a conflict bes
tween the language of (the specifications) and the provisions of Article hof the contract, the latter would prevail.

The General Services Administration, therefore, having seen fit torevise the wording of Articles 3 and 4, and require the use of such revisedarticles by promulgation of a regulation pursuant to proper authority, hasin effect made inapplicable any provisions in FP-1 which are inconsistent.Since Article 4.2(a) is restrictive of the interpretation to be given the inew Article4 in Standard Form 23a, it is unenforceable, and shoiild be de- :leted by reference, in the special provisions in future contracts. Articles }
4.3, 9.3 and 9.4 contain both substantive and procedural provisions which do
not appear to be inconsistent with the new prescribed forms and may be re-tained unless it later develops that factual inconsistencies do exist.

es
at
e

/s/
Eben H. Lewis
Attorney~Adviser
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CROSS REFERENCE

File No, (ALASKA) FOREST HWYS 6
;

; Date 8/13/56
FROY ; CLARK (40-00)

TO : R, E, McARDIE, Chf, Forest Service, Agriculture,

SUBJECT;

4 special committee of this office has made.a review of the
existing policies & practies with respect to the acquisition of
right-of-way for Forest hwy. projects & the maintenance of com
pleted projects,. The findings & recommendations of the committee
are stated below:

'
'

MARESEEN ESE

3, ALASKA - All maintenance has been performed by Public Roads’
&paid for from Forest hwy, funds,

c, Recommednation—Although maintenance costs are eligible:for payment from Forest hwy.. funds, it is recommended that in all
States & Puerto Rice the maintenance obligation be assumed by the
cooperator immediately upon tompletionof construction of any inm-
provement & that all costs therecf be Borne by the cooperator,This would be accomplished in the Western States as soon as sat-
isfactory dispositioncan be made of present maintenance forces,
equipment & facilities, In Alaska the maintenance of Forest hwy.projects would be continued by Public Roads & paid for from Forest
hwy. funds until such time as the Territory is ready to take over.part or all of the maintenance obligation",
ete

See File No, FOREST HWYS, 7

BUREAU OF PUBLIC ROADS

-
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BURKAU OF PUGRIC ROADShE fir,, Parsca Nossiy 9
duly 2, L959

OE a

this is to serre

/ Eeovhf ye“ Pan

I
Lal get

af wee“ Mr. W. J. Niemi, Regional Engineer

Poul FF, Royster, Assistant Commissioner
23010 Washington 25, D. C.

:

payt F. RoysterAanual Report, Bureau of Public Roads - Fiscal Year 1959

Heference ls made to our memorandum of June 30,1956 to Mr. Swick requesting Information for use in the
1958 report "Bureau of Publie Roads.!
as a penindor that corresponding statistical data sre
required for our use in a similar report for fiscal
year 1959,

A brief narrative deseription of one or two
projects completed (or under construction) which maybe considered as highlights of construction duringthe year, Will also be appreciated,

it is desired that ths above requested infor-mation be recolved here not later than July 15,

YY . f
fd 7

f. weLf CALewis/tb
ce: Files (2)

Federal Hwy. Projs. Div.Mr. Roystér - Room 81),
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bawthieg foPenk iy
emi, et ees

Peal F. Royster, Assistant Comuissioner
23 LO Vasbington 25, BR. o. Pau re ikuySisl

Federai-sid Prograns for Alaska

Folloving an exchange of corresponfence with My. Swick in
January 1056, we made an arrengement with the Office of Bugineering
whereby that office would furnish us coples of appraved programs
Yor Alaskan Federal-ald projects. The data wa receive are quick
copies which are frequently four to be Ullegible.

¥ help this situetion in the case of Puture program
submissione please forverd en extra copy of each PR 1. This
extra copy should be prorerly marked for routing directly to this
office. Extra copies of mans which you prepare to support Form PR-1
are not required. Froprem revision iavormation reported by Porm PR-37
WiLL be secured by us from the Program Anuaiyeis Division.

Your cooperation in furnishing the above inforuation will be
Greatly apoveciated.

EEEvhart :nk
ce - Files (2)Gin, Federal Hwy.Projs.Div.

Mr. Royster - Room 814

a
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