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Reference is made to your request through the Division office
for information concerning previous commitments made by the Territory
of Alaska in the matter of right-of-way acquisition on Forest Highways.
In searching the old files, we have found six cooperative agreements
which have a paragraph that refers directly to the right-cf-way acqui-
sition. Photostatic copies of these agreements are attached,

We also found several other cooperative agreements which make
no mention ef right-of-way, but which stipulates Territorial contribu-
tion to surveys, construction and maintenance. Among these cooperative
agreements are the three mentioned in Mr, Andrew's memorandum of February
lith about the same subject and we understand that his office will forw
ward copies of these three agreements.

In looking over these agreements, program letters and Forest
Highway expenditure records, it is apparent that the Territorial
cooperation was considerably larger, percentagewise, in the earlier
years than it has been in the later years. As the Forest Highway author-
izations increased, the Territorial Board of Road Commissioners felt
that what Territorial money was available for road construction should
be spent in the sections of the Territory which did not benefit from
the Forest Highway appropriations. Cooperation on construction projects
therefore just about ceased in about 1930 except that the Territory did
cooperate later in the construction of a few isolated projects in which
the Territorial Board was particularly interested, The cooperation in
maintenance did, however, continue in accordance with the original agree-
ments up to about fiscal year 1935, We have been unable to find any
written cancellation of previous agreements, but we know that since that
year we have had no Territorial funds for maintenance,

It is noteworthy that while cooperation of construction projects
became more infrequent and. the cooperation in maintenance ceased alto-
gether, the Territorial Highway Engineer continued with full cooperation
in the matter of acquiring rights-of-way. The two cooperative agree-
ments atbached dated August 9, 1939 and August 27, 1940 respectively,
make no reference to cooperation in maintenance, but do specify the
Territorial obligation to obtain the right~of-way and pay for it. Both
agreements state that Bureau of Public Roads will cooperate with actual
plats, surveys, etc,
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Mr. A. C. Clark - 2 - February 29, 1956

The general procedure which was established in the early years
prior to 1926, which is as far back as I have any personal knowledge
in the matter was for Bureau of Public Roads to do the actual survey
work, prepare the plats and easement forms and actually negotiate with
the property owners for the right-of-way. In practically all cases,
right-of-way could be obtained for a nominal sum, usual}y $1,00, and
this, together with any recording fees required, was paid personally '
by the Bureau of Public Roads engineer handling the matter. The Terri-
torial Highway Engineerfs office reimbursed the Public Roads employee
on a Territorial Voucher, Only if it became impossible to obtain the
right-of-way for a nominal sum did the Territorial Highway Engineer
enter into personal negotiations with the property owners., This hap-
pened, for instance, on Project 2-A9, Salmon Creek Bridge, which involved
relocation of a section of Glacier Highway. The property owners made
an exorbitant demand of $5,000 for the right-of-way involved and refused
to negotiate any further. Mr, William Hesse, at that time Territorial
Highway Engineer, then took over the case ard by threatening condemnation,
obtained the right-of-way for $500.00.

This general procedure continued up through the years and there
was complete agreement and harmony between the Territorial Highway
Engineers and the Bureau of Public Roads in this matter until about
1948, when Mr. Frank Metcalf took over as Territorial Highway Engineer.
He objected to paying for right-of-way, but after being informed of
the long standing of the agreement and the established procedure, he
agreed to continue providing the right-of-way. In order to avoid any
future misunderstanding, an agreement was drawn, which was signed by
Mr. Metcalf for the Board of Territorial Road Commissioners and Mr. H. A.
Stoddart for the Bureau of Public Roads, One of the original copies
of this agreement which was dated December 2, 1949 is attached.

It soon became apparent that the special program financed by the
special appropriation for Tongass National Forest would involve exten-
sive right-of-way acquisitions and that considergble sums of money would
be invelved., An agreement relating to acquisition of rights-of-way on’
Alaska Forest Highways was entered into by the Territorial Board of Road
Commissioners, the U, S. Forest Service and the Bureau of Public Roads
on May ;6, 1950. #An original copy of this agreement is attached. Sub-
sequently, specific agreements were executed covering the acquisition
of specif@c right-of-way parcels, which it appeared would have to go to
condgmnatlon. Copy of an agreement dated February 1, 1951 for right-of-
way for Project 2-Dl, F6 and a copy of an agreement dated Septamber 22
1952 for right-of-way on Tongass Highway are attached, ’

. . 1t will be noted that in these latter agreements, the U, S. Forest
Service entered as a third party, agreeing to handle condemnation suits
that may be necessary. This was because the Burean of Public Roads did
net have the right-of condemnation and at that time the Territorial laws
of condemnation were inadequate. The Forest Service, on the other hand
» could,gondemn and also had the right of immediate taking of land under ’
authority granted the Secretary of Agriculture, The Forest Service later
ruled that due to the 1948 act transferring appropriations for Forest
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Mr. A, C. Clark -3 - Februvary 29, 1956

i ' the Department of Commerce, the Secretary of Agriculture nc
%;igZiyiagotﬁgeautgority'to condemn lands for Forest Higﬁway purposes.
In 1953 the Territorial Legislature passed a.modern‘c?ndenngtlog lawTh
including a law providing for taking possession ?y‘ﬁmlnent Domglg. i €
Territory therefore has the legal machinery required for expeditious
handling of right-of-way acquisitions.

he funds used by the Territory to pay for the rights-of-way were
the porzion of the Fbréit receipts which have been turned back ?o the
Territory for highway use. For some years pgst, thege.funds hgve bfen
held in escrow pending settlement of the Indian Aborlglna} Clglm. Wher: .
funds accumulated previously had been exhausted, the Territorial Attorney
General ruled that the receipts under the Alaska Gas Tax-Law oould.not
be used for right-of-way acquisition. The Territorial nghway.Englneer
therefore pleaded that he did not have any funds to use fo? th}s purpose.
This w8 changed, howeveér, in the last session of the Territorial Legis-
lature, which in 1955 changed the Gas Tax Law so that these moneys now
can be used for purchase of right-of-way, as well as other highway
purposes., The income from the Territorial Gas Tax to the highway fund
is now approximately $2,600,000 per annum, Incidentally, Mr, Reed, the
present Highway Engineer did not push either the condemnation laws or
the change in the Gas Tax Law and it was largely through the efforts of

the U. 8. Forest Service and the Bureau of Public Roads that these laws
were enacted.

The difficulties inherent in the Burean of Public Roads obtaining
rights-of-way are well described in Mr. Andrew's memorandum of February
2lith. We had an experience in how difficult it is in the Territory of
Alaska to obtain a title search and generally conduect right-of-way acqui-
sition to meet Federal standards back in 1942 when we obtained some rights-
ofsway on Project DA-WR3 which were paid for by access funds. In acquir-
ing the right-of-way from a Mr, and Mrs, Damner, we started negotiations
in March and April of 19)2. Mr. Boykin required an abstract of title and
we were instructed to obtain bids from lawyers for this work. A1l lawyers
rgfused to bid and the abstract was finally obtained from the U. S. Com-
missioner, We obtained the abstract on Sept ember 30, 1942 and al
were forwarded to Washington a short time thereafter,
in our files to this case is a copy of a wire dated
the Washington office from ¥Mr, M. D. William
the right-of-way obtained be accelerated,

on July 31, 1943, It was only because the own i
_was or €r'sS Were ¢ ooperativ
giissthig_reasopable in their attitude that we did not get in serioigd
o leulties, .fhe fact that it was wartime probably had some bears :
€ owners attitnde, ‘ ’ e on

1 papers
The last reference
September 13, 1943 to
8 asking that the payment for
The project had been completed

] ~ We have discussed thig matter of rights-of-
Mr, Wm..B. Adams, Chief of the Real ¥Estate Branch
Commission, He states that the Alaska Road Commis
to purchase right-of-way with F
ments in the name of Alaska Roa
ment. Tor this latter reason,

way acquisition with
of the Alaska Rpad

sion has the authority
ederal funds and that, they obtain ease-

d Commission, that is, the Federal Govern-
Territorial funds are not being used for
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My, A. C. Clark -l - February 29, 1956

right-of-way purchasges. Their policy is to negotiate the eagement
with the owner for free or for.a nominal $1.,00 paymgnt. It is
usually successful, becanse the Alaska Road Commisglon generally
operates in sparsely settled areas, but occasionally they do have

to pay a more substantial purchase fee. They so far have had only
one case come to condemnation. It took one year and a half to com-
plete this case, which was handled through the Justice Depar?@ent‘
and the local District Attorney's office. We know that the District
Attorney's offices in Alaska are so swamped that any case handled
through their offices will be subject to long delays.

Mr, Admms further commented on the general problems connected
with acquiring real estate in Alaska, He has found, as have we,.that
it is necessary to conduct title searches of our own to get any idea
of the validity of the deed granted by the present occupant of the
property. Mr. Adams is an experienced real estate officer from the
states and said that he was amazed when he came to Alaska some five
or six years ago in this work, to find the chaos that exists in the
majority of the real estate titles. He estimates that at least 90%
of all real estate titles in dlaska are cloudy and will not permit
the owner to give a clear warranty deed without going through the cours
with a suit to quiet title. We are convinced that if we are to obtain
the right~of-way for the U. S. Government and pay for it with govern-
ment funds, we wonld have to employ an real estate officer, who is ex-
perienced in abstracting titles and who could devote his entire time to
righ@~of—way acquisition. We would probably also need the part time
services of a lawyer to process the cases in court. Assuming that we
had these services, it would still take at least a year to clear the
titles for the right-of-way on one project. Just what procedure we
would follow in case it became impossible to come to an agreement
‘with a property owner, we do not know, since it is our und erstanding
that the Department of Commerce and the Bureau of Public Roads do
not have the right of condemnation and Eminent Domain.

We have Project 16-4l,Cl,D3,E2, which is scheduled for construc-
tion this coming season, and which will require the acquisition of
approximately 50 different parcels of right-of-way. We do not expect
any particular difficulty on this acquisition, and believe that if we
can obtain quitclaim deeds in the name of the Territory under the pro-
cedure which has been in force heretofore, we can accomplish the acqui-
sition by approximately July lst. If we have to obtain the deeds in
the name of the U. S. Govermment with Forest Highway PFunds and satisfy
the more stringent requirements of the Federal Government in matters .
of this nature, we are certain that we cannot get the project ready for
construction before 1957,

In considering this matter of right-of-way acquisition in conjunc-
tlon with the general cooperation by the Territory, it appears to us that
the Territory instead of gradually assuping more and more functions and
obligations, which they will have to assume if and when the Territary be-
comes a state, it is trying to do less and less in the matter of coopera-
tion. The original cooperation in surveys, construction, and maintenance
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Mr. A. C. Clark -5 - Febraary 29, 1956

has gradually been dropped so at the present time the only form of
cooperabion 1s in the acquisition of rights-of-way. It appears to

us that this tendency to shove more and more onto the Federal Govern-
ment is inconsistent with the statement generally made that the Terri-
tory is ready for statehood and is in financial position to operate

a state government., It is also inconsistent with the fact that the
Territorial funds available for highway purposes are now much greater,
percentagewise, than they were when there was far greater cooperation
in the Forest Highway Program. We do not believe that there is any
justification for granting any further exceptions to the established
procedures in the states than there are already in existence. We
therefore do not recommend that rights-of-way be obtained by Bareau
of Public Roads with Forest Highway Funds, but that the rights-of-way
acquisition continue as a Territorial obligation as a matter of coopera-
tion, We furthermore do not believe that the Burean of Public Roads
should be involved in the actual acquisition since it does actually
mean the expenditure of Territorial funds by 2 government employee
not directly responsible to the Territory. However, until the Highway
Engineer's office is in a position to handle this work, we would have
no objection to doing the negotiating as heretofore on the request of
the Territorial Highway Engineer.,

Attachments
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Junsen, Alasia
LD 20 mﬁ

\

In ao s with & confarence botwosn officisis of the
Dervitory of Alaska, the United States Forest |
of Public Hosds on ¢ he matter of ssouring rig td |
of $ho South Tongass Highvay, Alasks Forest Wigtway Route 1, thweugh.

SEP GG

the preparties of N and Mreo Bernard H. Moren and Thomes and Grefohen

Gdven near Bugge Bossh, it is mutually sgreod thats '
ke
(1) The Territory of Alasks will pay all noseusary GKpens

insident to the condemwbion proceedings end sush e

. gum 88 may bo awarded by the Uoubt due ae paymend.
for sush rightg-of-way, ,

- (2) The nited States Porest Servise will request tho
‘ mwwatmmmmmmngs&m‘w
ingure condampation procesdingd against My. Hyseo -
mwn.nmnm%mmmmﬁm. -

.

swvey notes, maps, and such obher records as bhy
Gowrd nay reguire. | ‘

f

[N
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2 Cept
COOPERATIVE AGREEMENT L e

 Jumesu, Alaska
Pebrusry 1, 1961

Canferences have been held between officials of the Territory of Alaska,
~ the U, S, Forest Servisce and the U, S. Bureau of Publie Roads, regard. |

© ing mecuring required righte-ofway for relocation of s portion of
Alaslh Forest Highway, Route 2, Glacier Highway, project 2.D4,P6, on =
properties owned by James P, DeHart (Lot Noe 2 of U.S. Survey No.2664),
Helen M, Burnett (U.S. Survey No. 2291), and Thomes MeCaul (Lot H1 of |
U.Se Survey 2391). It is therefore mutually agreed that; T

(1) The Territory of Alasks will deposit sufficient funds in the
e Cooperative Work Fund of the U. . Forest Service to cover
all necessary expense incident to obtaining the rights-ofe

way as defined below. The first deposit will be $1,500.,00,
Subsequent deposits will be paid upon request of the U, S.

Forest Service in such amounts as the Porest Service deems
neocessary, Doposits in excess of the actual amount needed

will be refunded to the Territory of Alaska. B

. {(a) Appraised value of Mpriiwmnts, as determined by the
: ‘Us 8. Porest Service, for that portion needed of the e
James P. DeHart property and, R

{b) Appraised walue, for an out of court settlement, of
the land and improvements as determined by the U. S.
Forest Service, on those portions needed of the Helen
Me Burnett and Thomas MoCaul p'rop&rties, and/m*, e

(o) Such sums as may be awarded by the sourt to James P,

' Delart, Helen M. Burnett, and Thomss MsCaul as pay-
ment for the subject rights-of.way and, i T

i (&) Costs of all abstracts of title that may w@mg.

(2) The U. 8. Forest Serviece will attempt to arrenge settloments
~ out of court. If not successful, the Seoretary of Agriculture
will be requested to take action to start ocondemmation pro.
ceedings and flling of declarations of teking against Holem

M. Burnett and Thomas MeCaul, e Tl o

(3) The Buremu of Public Roads will furnish copies of surwynotas; j
meps, end such other records as the Court my require. =

Pebruary 1, 1951 = : g/ FRANK A, METCA s
- , S or Terr. Board ol Road Commisslons

(Title: Territorial Highway Enginser

AW s LRSS

gﬂr ﬂn gc ﬁ@rda‘% gﬁrﬂ%
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prevent enoroachment of adjécent property owners on new ro&dway

¥

 MERGHANDUM OF AGHKEMEN FELATING 70 THE ACLULSITION :
O tlGd [SeeCObwwhY Cro ALASKA FULEST HIGHWAYS o
' ~ May 16, 1950
Recopnizing that the growth ot population and attendant increuse in
voluma o traltic has caused tne previcusly constructed Forest Highway system

in tho Nationul Foreste ol Alaska to become vbsolete and inadequate for

resent and prospactive teafric, the surean of Fuvlic Roads is beginning &
p IS F 8

program of hlghway reconstiruction with Lhe approval of the Forast Servica‘
and the Territorial Board of hosd Commissioners of Alaska, Reconstruction f*
reésuires addiv onal rightgmofwway or witer roadwy and improved alin@mﬂnt.‘ ~

The Forest H riwnys lie partie.ly tnrough privete lands and rlght&»-oh-w&y

acqulsition nvoeved purcnase U preperty broam privile cunership, With Lhe |
reveral Jouvermumsnt bearing the cost of oo Lruction of wmis ‘Umt aLE o.f.

.

preat Lenelit to Lhe Territ Lory, the *vrritu-xai toard is wi llnng to extend
tre cuoperation in purchase of rgbnt$~c'wway, that has been nominal untll
this time, to assume the grezter cost necessury for ri~htn~of«w&y for

moiern highways, Tﬂls agreement by the Territorial hoard 01 Hoad Commisaionars,i

the Forest Service and the Buresu of Futlis Hoads a@t forth the underatandlngig"

of these orpanizations regarding rightsecol-wuy acquisition subject to the

following conlitionss
1. The Territerial Board of M(uﬁ Commissionsrs agrees to make and

hold avalilasble $505000 in funds that MBY De used for the purpooe of righta~,
ol-way acquisition,

2 The Bureau of Publi: koals Ggrees to make the necessary surveys, k
prepare rightaeofeway plats and docunents, and negotiate for the property Tk
acquisition subject to approval of the Territorial Board of Road Conmiaslonﬂrs,V”'

3. ALl property will te acquired for and all tltl&& will be held 1n
Lthe name of the Tervitery of Alaska,

ke  To permit construction of “ac dities of adequate mtmxd

widihs of rlghtseofeway turough privately owned land of 80 ieo
putlicly owned land of 100 feet rave vesn adoptwd.

i
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by Rl Lsaaxwway Lhirough Po:@ﬁt areas wlll be mada awa¢1abla by
the boremt DErVica,

Ge Ln lhe event thut righus-of-wsy cannot be obtained at & fair
price by negotiation, the Forest Service ayrees Lo initiate condemnation
avtion waer proceesdings arcl auvnority cveilable to the Depar“t.ment. of
hyr.cualare,

7o Tha {@xwitory agreng vo pay such damages as may be awarded bo
property owners as s result of condesnation proceedingse

, 8¢ In.s agrecment is ef 'sctive lumediately and will continue in
alfect Yor wwo years or until avsailable funds are exhausted, Since the
Foresu Hipnway program is expecled Lo continus at its present level, or on
an ncreased scaley, the agresment 1s expscied to be renewsd periodically
with such mo lilcations as Lecune LBcessery or @ppear desirsble at the time
of renewaie : T

/3/ He Se Stoddard
e Ao STODURRT

BV L SL ol Bnplineey

U O FORKET SENVICE

by fa/ Chase, H, Forward
Ahclub kegional Porester

ThaRITORLAL BOAKD OF RCAD C(}Pﬁ“&lSSiONERS‘

by /s/ Lew M, Willisms
Acving Chalrwan

By/s/ Henry ‘Roden
Hember

Ky /s/ Frank A. Metcalf
.ghway Ingineoy
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| bl Poderel Bighomay; %% in w;maa& onsos whare mmm w

eperabive funds ave wmm. ste Somttomiay Biglamy Engliser agress bo
cocperate with the Buresu of Fublic Roads in constewibion of Mlasks ?M
Higlway to b he exbent Shat all tmmmm v comention with b ho a«wﬁ&&k&u

of the nessssary Rightewof-ilay will be peid firem Serriteric) Wghway tm‘ ‘
 ¥he Tervitorisl Higlway mw further agress to relmbuee all wpsadle
‘ ‘@wmﬁmmmam&mﬁ&mwtmmnwmwwm“’&w o

of §1.00 for euch Mighbeofelisy and the ecsh in somnsebion with bhe yee
cwm of Righteofdlay doeds. Any major expwses

mmMmmemrwwmwmﬁ
*_wmmwmwmmwmm.mmwwmmmm"

_m@mmnmsmwmmwm
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Maoreand un Anvossmd ® P o

This Agroeuent shall taie effect immadiately afber it hes been
g and shall remudn 4n effeot

cansslled in wribing by efther ons of bhe two parties. =

Ve
Py
. y

Dates_ Decenber 2, J9h9

@im gmi&m& mM i“oﬁggﬁ ey

pabes  Decamber 2, 19he

BUREAU OF PUBLIC ROADS, LIVISION 10

"

Pitle Division Bnginser
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Agreement Data
(Right-of-Way)

Miscellaneous:

Letter March 31, 1927 - Commissioner to Governor of Alaska
relative to providing Federal-aid to Alaska.
(Maintenance discussed - page 2)

Letter August 22, 1922 - Agsisgtant District Engineer to
Secretary to the Governor of Alaska - see reference
bottom page 2 relative to mutual agreement Alaska Road
Commission, Forest Service, and Bureau on maintenance
of roads in Alaska.

Session Laws of Alaska 1919 -
Provide (1) Cooperation between Territorial Board of
Road Commissioners and FPederal Road Authorities.
(2) Establishes lawful width of right-of-way as
60 feet.

Federal Aid Road Act of 1916 - Sec. 8 -
Funds made available to States and Territories provided:
They enter into cooperative agreement for the survey,
construction, and maintenance, upon a basis EQUITABLE to
both State, Territory, or County and the United States.

Federal Aid Road Act of 1921 -
(1) Included right-of-way as part of construction cost.
(2) Sec. 17 provides for right-of-way through Government
land to be transferred to the State highway departments.
(Apparently not applicable in Alaska as they have no
State highway department as such)

Letter of September 16, 1924k - Commissioner, Public Roads to Aoresfer
MmcPowedd - - - - Right-of-way to be secured by the local
authorities as a standaid practice, however, there may be
exceptions in extraordinary cases.

Teletype of February 3, 1953 - Commissioner to Stoddard and
related correspondence. Bureau does not have suthority to
obtained right-of-way by eminent domain for Forest highways -
Agriculture does - Territorial Board, if not now empowered,
should seek legislation to authorize acquisition this method.
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FROM
SUBJECT :

bgreemerts with Territorial Board of Road Commissioners.

e

CROSS REFERENCE

written by Mr, HASKELL

ATASKA _ : '

Foutes 1, 2, & 31, in the Ticinity of Juneau & Ketchikan,

DL AL SE A AL AL SN N N 82 A7 ML AL S,
RIS 3

Teletype of Feb, 3, 1953~ Commissioner to Stoddard & related correspondence,
Bu. does not have authority to obtained right-of-way by emihent'domain'fdr“‘

Forest hwys.- AMgriculture does- Territorial Board, if not now empdvered,
should. seek legislation to authorize acquisition this method,

See File No, (\ /.

BUREAU OF PUBLIGC ROADS
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e ranoARD Fort N 64 v 08-00 'BUREAU OF PUBLIC ROADS

o Oﬁice Memorandum - vxirep staTss GOVERNME

e

T
‘ o ATR MATL
§ ke Co Clark, Deputy Commissioner ,
wéshington,,D. Ce DATE: February 28, 1?56

Attny Geo. Ms Williams
e Apdrews, Division Engineer
land, Oregon

ghts-of-Way

Reference is to our telephone conversation and memorandum of Febru-
ary 2li, 1956 on the above subjecte

There are enclosed copies of the three co-operative agreements
i mentioned in our memorandum. We do not know whether this is a duplication
§ of one of the agreements referred to in District Engineer’'Wyller's telegram
to you of yesterday or note We presume not since no reference is made
therein to right of way acquisition. Further, we have no knowledge here.in
Division regarding the action taken with respect to the sharing of mainten-
ance costs by the Territory. To our personal knowledge the Territory has
not contributed to such costs for the past 7 years. In such case, these
! agreements cover only short sections of what are now considerably longer
i routes, Hand signed copies of these co-operative agreements are in
‘ Division Files.

To date we have found no other agreements or other pertinent data in
Division Files regarding this subject. Possibly such information would be
in old Western Headquarters Files, in which case Alaska District will have
located it and included it in data sent directly to you,

fn additional thought has also occurred to us regarding direct ac~
quisition of right-of-way by the various states rather than by the Bureau.
We find, particularly in Oregon, that in meny instances the State prefers
to acquire a’standard width right-of-way wider than we may indicate on our
plans as the minimm we require. This, for the reason that it will take
care of any fubture reconstruction to a higher standard, fits State widths
on adjacent state sections of the highway and renders maintenance to the
same standard when the state eventually takes over the maintenance. Un-
doubtedly, were we to directly acquire the r1ght—of~waj'ourselves it would
be to minimum required widths.
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