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SUBJECT:

J.9 Office Memorandum *

UNITED STATES GOVERNMENT

: Chr, ylier, District Engineer, Juneau,aS.

.

% .

" O8—)9 . BUREAU OF PUBLIC ROADS

|

‘a, “FOS. ot Mr. A. Ce Clark, Deputy Commissioner,Wash. D.C. DATE: February 29, 1956ATTN: « George Williams

Jf FROM

Reference is made to your request through the Division office
for information concerning previous commitments made by the Territoryof Alaska in the matter of right-of-way acquisition on Forest Highways.
In searching the old files, we have found six cooperative agreenentswhich have a paragraph that refers directly to the right-of-way acqui-sition. Photostatic copies of these agreements are attached,

We also found several other cooperative agreanents which make
no mention ef right-of-way, but which stipulates Territorial contribu-
tion to surveys, construction and maintenance. Among these cooperative
agreenents are the three mentioned in Mr. Andrew's manorandum of Februarykth about the same subject and we understand that his office will for-
ward copies of these three agreements.

In looking over these agreements, program letters and Forest
Highway expenditure records, it is apparent that the Territorial
cooperation was considerably larger, percentagewise, in the earlier
years than it has been in the later years. As the Forest Highway author-~izations increased, the Territorial Board of Road Commissioners feltthat what Territorial money was available for road construction: shouldbe spent in the sections of the Territory which did not benefit from

—

the Forest Highway appropriations. Cooperation on construction projects |therefore just about ceased in about 1930 except that the Territory did
cooperate later in the construction of a few isolated projects in whichthe Territorial Board was particularly interested. The cooperation inmaintenance did, however, continuein accordance with the original agree-ments up to about fiscal year 1935. We have been unable to find anywritten cancellation of previous agreements, but we know that since thatyear we have had no Territorial fmds for maintenance,

It is noteworthy that while cooperation of construction projectsbecame more infrequent and. the cooperation in maintenance ceased alto-gether, the Territorial Highway Engineer continued with full cooperationin the matter of acquiring rights-of-way, The two cooperative agree-ments attached dated August 9, 1939 and August 27, 19)0 respectively,make no reference to cooperation in maintenance, but do specify theTerritorial obligation to obtain the right-of-way and pay for it. Bothagreements state that Bureau of Public Roads will cooperate with actualplats, surveys, etc.
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Mr. A. C. Clark ~ 2 = February 29, 1956

The general procedure which was established in the early years
prior to 1926, which is as far back as I have any personal knowledge
in the matter was for Bureau of Public Roads to do the actual survey
work, prepare the plats and easenent forms and actually negotiate with
the property owners for the right-of-way. In practically all cases,
right-of-way could be obtained for a nominal sum, usually #1,00, and
this, together with any recording fees required, was paid personally
by the Bureau of Public Roads engineer handling the matter. The Terri-
torial Highway Engineer's office reimbursed the Public Roads employee
on a Territorial Voucher, Only if it became impossible to obtain the
right-of-way for a nominal sum did the Territorial Highway Engineer
enter into personal negotiations with the property owners. This hap-
pened, for instance, on Project 2-A9, Salmon Creek Bridge, which involved
relocation of a section of Glacier Highway. The property owners made
an exorbitant demand of $5,000 for the right-of-way involved and refused
to negotiate any further. Mr. William Hesse, at that time Territorial
Highway Engineer, then took over the case am by threatening condemnation,
obtained the right-of-way for $500.00.

This general procedure coritinuedup through the years and there
was complete agreement and harmony between the Territorial Highway
Engineers and the Bureau of Public Roads in this matter until about
198, when Mr. Frank Metcalf took over as Territorial Highway Engineer.
He objected to paying for right-of-way, but after being informed of
the long standing of the agreement and the established procedure, he
agreed to continue providing the right-of-way. In order to avoid anyfuture misunderstanding, an agreement was drawn, which was signed by
Mr. Metcalf for the Board of Territorial Road Commissioners and Mr. H. A.
Stoddart for the Bureau of Public Roads, One of the original copiesof this agreement which was dated December 2, 199 is attached,

It soon became apparent that the special program financed by the
special appropriation for Tongass National Forest would involve exten-Sive right-of-way acquisitions and that considerable sums of money wouldbe involved. An agreement relating to acquisition of rights-of-way on’Alaska Forest Highways was entered into by the Territorial Board of Road
Commissioners, the U. S. Forest Service and the Bureau of Public Roadson May 16, 1950. An original copy of this agreement is attached. Sub-sequently, specific agreements were executed covering the acquisitionof specific right-of-way parcels, which it appeared would have to go to
condemnation. Copy of an agreement dated February 1, 1951 for right~o f-way for Project 2-Dl,76 and a copy of an agreemamt dated September 221952 for right-of-way on Tongass Highway are attached, °

:
+t will be noted that in these latter agreements, the U. S. ForestService entered as a thitd party, agreeing to handle condemnation suitsthat may be necessary. This was because the Bureau of Public Roads did

not have the right-of condemnation and at that time the Territorial lawsof condemnationwere inadequate. The Forest Service, on the other handcould
condemn and also had the right of immediate taking of land under

,
authority granted the Secretary of Agriculture, The Forest Service laterruled that due to the 1918 act transferring appropriations for Forest
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Mr. A. C. Clark February 29, 1956

i the Department of Commerce, the Secretary of Agriculture ne

toeper bad the authority bo condemn lands for Forest
Highway PUTPOSeS.eIn 1953 the Territorial Legislature passed a modern condennation eMincluding a law providing for taking possession by Hninent Domain. . €

Territory therefore has the legal machinery required for expeditious
handling of right-of-way acquisitions.

he funds used by the Territory to pay for the rights-of-way were
the portion of the Forest receipts which have been turned back

to
the

Territory for highway uses For some years past, these funds have beenheld in escrow pending settlement of the Indian Aboriginal Claim. When
.funds accumulated previously had been exhausted, the Territorial Attorney

General ruled that the receipts under the Alaska Gas Tax Law could notbe used for right-of-way acquisition. The Territorial Highway Engineertherefore pleaded that he did not have any funds to use for this purpose.This was changed, however, in the last session of the Territorial Legis-
lature, which in 1955 changed the Gas Tax Law so that these moneys now
can be used for purchase of right-of-way, as well as other highway
purposes, The income from the Territorial Gas Tax to the highway fundis now approximately $2,600,000 per annum, Incidentally, Mr. Reed, the
present Highway Engineer did not push either the condemnation laws or
the change in the Gas Tax Law and it was largely through the efforts ofthe U. 5. Forest Service and the Bureau of Publie Roads that these lawswere enacted,

The difficulties inherent in the Bureau of Public Roads obtainingrights-of-way are well described in Mr. Andrew's memorandum of February2th. We had an experience in how difficult it is in the Territory ofAlaska to obtain a title search and generally conduct right-of-way acqui-sition to meet Federal standards back in 192 when we obtained some rights-_of-way on Project DA-WR3 which were paid for by access fundse In acquir-ing the right-of-wayfrom a Mr. andMrs, Danner, we started negotiationsin March and April of 19))2. Mr. Boykin required an abstract of title andwe were instructed to obtain bids from lawyers for this work. All Lawyersrefused to bid and the abstract was finally obtained from the U. S. Com-missioner, We obtained the abstract on September 30, 192 and alwere forwarded to Washington a short time thereafter,in our files to this case is a copy of a wire datedthe Washington office fron Mr. M.D. Willianthe right-of-way obtained be accelerated,on July 31, 1913. Tt was only because the own iWas or ers were c ooperativdie Phere, ensonable in their attitude that we did not get in seriouso iculties, the fact that it was wartime probably had some beari© owners attithde, : voneon

Ll papers
The last reference

Septenber 13, 193 to
S asking that the payment forThe project had been completed

M.

re

/ _

We have discussed this matter of rights-of-Mr. Wn. B, Adams, Chief of the Real state BranchCommission. He states that the Alaska Road Commisto purchase right-of-waywith PFments in the name of Alaska Roament. For this latter reason,

way acquisition withof the Alaska Road
sion has the authorityederal funds and that they obtain ease-—a Commission, that is, the Federal Govern-Territorial funds are not being used for
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Mr, A. C. Clark ~ lo February 29, 1956

right-of-way purchases. their policy is to negotiate the easementwith the owner for free or for.a nominal $1.00 payment. it is
usually successful, because the Alaska Road Commission generally
operates in sparsely settled areas, but occasionally they do have
to pay amore substantial purchase fee. They so far have had only
one case come to condemnation. It took one year and a half to com-
plete this case, which was handled through the Justice Department
and the local District Attorney's office. We know that the District
Attorney's offices in Alaska are so swamped that any case handled
through their offices will be subject to long delays.

Mr. Admwns further commented on the general problems connected
with acquiring real estate in Alaska. He has found, as have we, thatit is necessary to conduct title searches of our own to get any idea
of the validity of the deed granted by the present occupant of the
property. Mr. Adams is an experimeced real estate officer from the
states and said that he was amazed when he came to Alaska some five
or six years ago in this work, to find the chaos that exists in the
majority of the real estate titles. He estimates that at least 90%
of all real estate titles in Alaska are cloudy and will not permit
the owner to give a clear warranty deed without going through the court
with a suit to quieb title. We are convinced that if we are to obtain
the right-of-way for the U. 5. Government and pay for it with govern-
ment funds, we would have to enploy an real estate officer, who is ex-
perienced in abstracting titles and who could devote his entire time to
right-of-way acquisition. We would probably also need the part timeservices of a lawyer to process the cases in court. Assuming that wehad these services, it would still take at least a year to clear thetitles for the right-of-way on one project. Just what procedure wewould follow in case it became impossible to come to an agreement‘with a property owner, we do not know, since it is our understandingthat the Departnent of Commerce and the Bureau of Public Roads do
not have the right of condemnation and Eminent Domain.

We have Project 16-Al,Ch,D3,E2, which is scheduled for construc-
tion this coning season, and which will require the acquisition of
approximately 50 different parcels of right-of-way. We do not expect
any particular difficulty on this acquisition, and believe that if we
can obtain quitclain deeds in the name of the Territory under the pro-
cedure which has been in force heretofore, we can accomplish the acqui-sition by approximately July lst. we have to obtain the deeds in
the name of the U. S. Government with Forest Highway Funds and satisfythe more stringent requirements of the Federal Government in matters .of this nature, we are certain that we cannot get the project ready for
construction before 1957.

In considering this matter of right-of-way acquisition in conjunc-tion with the general cooperation by the Territory, it appears to us that
the Territory instead of gradually assuming more and more functions and
obligations, which they will have to assume if and when the Territory be-
comes a state, it is trying to do less and less in the matter of coopera-~tion, The original cooperation in surveys, construction, and maintenance
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Mr. A. C. Clark -5- February 29, 1956

has gradually been dropped so at the present time the only form of

cooperation is in the acquisition of rights-of-way. It appears to

us that this tendency to shove more and more onto the Federal Govern~

ment is inconsistent with the statement generally made that the Terri-
tory is ready for statehood and is in financial position to operate
a state government. It is also inconsistent with the fact that the
Territorial funds available for highway purposes are now much greater,
percentagewise, than they were when there was far greater cooperation
in the Forest Highway Program. We do not believe that there is any

justification for granting any further exceptions to the established
procedures in the states than there are already in existence. We

therefore do not recommend that rights-of-way be obtained by Bureau
of Public Roads with Forest Highway Funds, but that the rights-of-way
acquisition continue as a Territorial obligation as a matter of coopera~
tion. We furthermore do not believe that the Bureau of Public Roads
should be involved in the actual acquisition since it does actually
mean the expenditure of Territorial funds by 2 government enployee
not directly responsible to the Territory. However, until the Highway
Engineer's office is in a position to handle this work, we would have
no objection to doing the negotiating as heretofore on the request of
the Territorial Highway Engineer,

Attachments
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Cope
COOPERATIVE AGRERMENY :

Juneau, Aleska —

Pebruary 1, 1953
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Conferences have been held between officials of the Territory of Alaska,the U. S. Forest Service and the U. §. Bureau of Public Reads, regards* ing securing required rights-ofsway for relocation of a portion ofAlsasica Forest Highway, Route 2, Glacier Highway, project 2=D4,F6, on —

properties owned by James P. DeHart (Lot Noe 2 of UsSe Survey Ho.2664),
|Helen M. Burnett (U.S. Survey No. 2291), and Thomas McCaul (Lot Hl ofUS. Survey 2391). It is therefore mutually agreed thats

(1) The Territory of Alaska will deposit sufficient funds in the
Cooperative Work Fund of the U. S$. Forest Servioe to coverall necessary expense incident to obtaining the rights.of»
way as defined below. The first deposit will be $1,500.00,
Subsequent deposits will be paid upon request ef the U. S.Forest Service in such amounts as the Forest Service deems
necessary. Deposits in excess of the actual amount neededwill be refunded to the Territory of Alasin.

. {a) Appraised value of improvements , as determined by the
‘Us S. Forest Service, for that portion needed of the
James P. DeHart property and,

(b) Appraised value, for an out of court settlement, ofthe lend and improvements as determined by the U.S.
Forest Services, on those portions needed of the HelenMe Burnett end Thomas MeCaul properties, and/or,

—

(o) Suoh sums as my be awarded by the court to James P.
DeHart, Helen M. Burnett, and Thomas MeCaul as pay~mont for the subject rights-of-way and,

| (¢) Costs of all abstracts of title that may be neoded.
(2) The U. 8. Forest Service will attempt te arrange settlements_

out of court. If not successful, the Secretary of Agrioulturewill be requested to take action to start eondemeation pro«ceedings and filing of declarations of taking against HelenM. Burnett and Thomas McCaul. .

(3) The Bureau of Public Roads will furnish copies of survey notes,maps, and such other records as the Court my require.»
Pebruary 1, 1951

Title; Territorial Highway
m. oh . dn

dah
ge

February 1, 1953". AhhnEnRRORR LI
renner Moga mo aren, th we gue

February 1,”1961
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8/ FRANK A. KETCA
or Terr. board of Road Commissilong

Title: Acting Regional F
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ALASKA Zé

Agreement Data
(Right-of-Way)

Miscellaneous:

Letter March 31, 1927 - Commissioner to Governor of Alaska
relative to providing Federal-~-aid to Alaska.
(Maintenance discussed - page 2)

Letter August 22, 1922 - Assistant District Engineer to
Secretary to the Governor of Alaska - see reference
bottom page 2 relative to mutual agreement Alaska Road
Commission, Forest Service, and Bureau on maintenance
of roads in Alaska.

Session Laws of Alaska 1919 -
n between Territorial Board of

Road Commissioners and Federal Road Authorities.
(2) Establishes lawful width of right-of-way as

60 feet.

Federal Aid Road Act of 1916 - Sec. 8 -
Funds made available to States and Territories provided:
They enter into cooperative agreement for the survey,
construction, and maintenance, upon a basis EQUITABLE to
both State, Territory, or County and the United States.

Federal Aid Road Act of 1921 -
ay as part of construction cost.

(2) Sec. 17 provides for right-of-way through Government
land to be transferred to the State highway departments.

(Apparently not applicable in Alaska as they have no
State highway department as such)

Letter of September 16, 1924 ~ Commissioner, Public Roads to Aores/er
“MacDeneie- - - ~- Right-of-way to be secured by the local
authorities as a standard practice, however, there may be
exceptions in extraordinary cases.

Teletype of February 3, 1953 ~ Commissioner to Stoddard and
related correspondence. Bureau does not have authority to
obtained right-of-way by eminent domain for Forest highways -
Agriculture does - Territorial Board, if not now empowered,
should seek legislation to authorize acquisition this method.

SOAYOIY [UOEN Sty JO SHUIPjOH palyissejoag / paylsseaup au) wos peonpoidey

Provide (1) Cooperati

(1) Included right-of-
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CROSS REFERENCE

File No, 7M
Date 2/29/56

FROM : written by Mr, HASKELL

TO :

SUBJECT: ALASKA
1

Agreemerfs with Territoria Board of Road Commissioners..Routes 1, 2, & 31, in the Vicinity of Juneau & Ketchikan,

MIPIM SEAL
IEE NE AC OE

TEE TE ER

Teletype of Feb, 3, 1953— Commissioner to Stoddard & related correspondence,:
”

Bu, does not have authority to obtained right-of-way by eminent domain for
Forest hwys,- A@riculture does- Territorial Board, if not now empawered ,should. seek legislation to authorize acquisition this method,

See File No, ( ve) 7K Ys. 4K ake Ate,|
BUREAU OF PUB LIC ROADS
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STANDARD FORM No. 64
“<. 984.00 BUREAU OF PUBLIC ROADS

Office Memorandum e UNITED STATES
GOVERNME!

a

T
exe!

ATR MATL
al fe Ce Clark, Deputy Commissioner- ;

Washington, De Ce DATE: February 28, 1956{FO

Attn: Geoe Me Williams
yo Andrews, Division Engineer
land, Oregon

ghts—of—WaysuBJECT ‘RL yi nh
Reference is to our telephone conversation and memorandumof Febru~

ary 2h, 1956 on the above subjects

There are enclosed copies of the three co-operative agreements
mentioned in our memorandum. We do not know whether this is a duplication
of one of the agreements referred to in District Engineer’ Wyller's telegram
to you of yesterday or note We presume not since no reference is made
therein to right of way acquisition. Further, we have no knowledge herein
Division regarding the action taken with respect to the sharing of mainten~-
ance costs by the Territory. To our personal knowledge the Territory has
not contributed to such costs for the past 7 years. In such case, these
agreements cover only short sections of what are now considerably longer

| routes. Hand signed copies of these co-operative agreements are in
Division Files.

To date we have found no other agreements or other pertinent data in
Division Files regarding this subject. Possibly such information would be
in old Western Headquarters Files, in which case Alaska District will have
located it and included it in data sent directly to you.

fm additional thought has also occurred to us regarding direct ace
quisition of right-of-way by the various states rather than by the Bureaue
We find, particularly in Oregon, that in many instances the State prefers
to acquire astandard width right-of-way wider than we may indicate on our
plans as the minimumwe require. This, for the reason that it will take
care of any future reconstruction to a higher standard, fits State widths
on adjacent state sections of the highway and renders maintenance to the
same standard when the state eventually takes over the maintenance. Un-
doubtedly, were we to directly acquire the right-of-way ourselves it would
be to minimum required widths.
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