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Office Memorandum
. UNITED STATES GOVERNMENT

fs
TO : | Files _J* » DATE: August 25, 1958

| Files RU ugust 25, 195

FROM : H. H. Krevor

SUBJECT: Federal Condemation-~Civil Action 9920, Glenn Highway, Alaska

Mr. Raugust called from Juneau in response to my wire of
August 19 and telephone call of August 20 regarding the proposed
settlement for this tract in amounts ranging froni $6000 to

#7500,inclusive of interest,

The revised appraisal to which I refer in my letter to Mr.
Morton dated August 22, 1958, shows a.value of $1600 for the land,
#900 severance damages. to remaining land, and $2500 as severance
damage to a building rendered useless because of the road's cutting
off the flight strip from the lodge.

Mr. Swick and Mr. Raugust both recommend settlement in an
amount not in excess of $6200 and will confirm this in writing next
week,
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Hire A Fe GhighioneyActing Division Novenber 27, 1956.
Cuoningham

He E, Cunningham, Acting Solscttor
Waghingtort, De: Ge

-KPQD Road, Anchorage, Alaska

Engineer, Junean, Alaska

_ Reference is hade to Mv Flint's memorandum of Octeber 30,A955, vondeming the KFU Read aerose lands omed by Me. Reymond 5.
Plommer of Anchorage, Alaska. OO

—& peview of the file indicates that. the Alaska Read Comniseionhas acquired a presopiptive right over Mr. Fluumerts lende for. mainetenanoe of the road in question, however, the width of such preseriptivevigat is net delineated. It is noted that the Meld Solicitor’for the .

Leparbuent of Interior, Juneau Region, hasdiscussed thismatter withMr. Plumer, and Mr,Plumeris willing te give an easement over hig
_dands to the edge of; the shoulder of the exiting road if the Government _will agrse to goupensate him for any additional éxtension of the roadwhich will affect. hin lands, |

4‘ response might be made to Ma, Plunner's letber of April 3, 1996,whieh dees not appeax to have been angwered, along the Line that theLurean of Publie Roads would be willing to accept the grant of an gase~
mant from Mrs. Plumer for 4 one bundredafoot right-ofway, 50 feeb on eachide of the centerline, to clarify the width of the vaghtofeway, An
casement to the edge! of the shoulder of the existing road certainly wouldnot be adequate, . .

Please, keep as advised of any further developments in this thatber's

hillips/dws. ye f yeCentral Files (2)-~ \\ 30 Me
Mr. Ghiglione
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BUREAU OF PUBLIC ROADS

Office Memorandum + oxrrep STATES GOVERNMENT

TO Mr. &. K. Booth, Acting Solicitor DATE: October 30, 1956
Washington, D. C. “

/ 0FROM M. M. Flint, Division Engineer
Juneau, Alaska

SUBJECT: File on KFQD Road, Anchorage

Mr. Cunningham has requested that our file concerning the
KFQD Road, Anchorage,be referred to you for review and comments.

Mr. Plummer, an attorney residing in Anchorage, who is the
contract owner of some real property contiguous to the KFQD Road,
alleges that said road was constructed, without legal authority,
by the Alaska Road Commission, over property being purchased’byMr, Plummer. Print attached (2 copies) shows location of Plummer
property in relation to KFQD Road to the south and Spenard Road to
the east of Lot 4, Block #3 of Hansen's Subdivision.

On April 6, 1956, the ffle on this case was referred to the
Attorney~Adviser, Department of the Interior, Juneau, and there-
after by him to the Field Solicitor, Department of the Interior,
Anchorage, for comments and opinion.

Attached hereto is photocopy file containing correspondence
directly relating to the KFQD Road. The master file is retained in
Division Ten files, Juneau.

Attachments

o
we
a

oaI“
of 4YYb-

bh
a AP RANAsaath0,OO
aunts OES: onsen Saeko

ny, oF sf iae,oe (ious

. * ty
ee . , ?

fn,3}

RG 30, Bur oF Puitlic Beads
SGT, Gen dere 4 Releies See's, [4FSs59
Box bb3l

SONNY [EUONEN Suy JO SHUIPIOH paylssejoaq / payissejouy oty Woy psonpoidey

that

NOV<2 D6

Soprvonnriaieat Ses
weve



Reproduced
from

the
U
nclassified

!D
eclassified

H
oldings

of
the

N
ationalArchive

isay
%
ea

‘bSessp1
20%

panry
+
sw

ugvn E
arg

SPoTy
a1)¢nd

39' N
og

D
Y

. FOUNDg
|

|

| by
| |

|

| |

|

Lot
|

Lot Lot
|

Lot
|

| 4
|

3
l

2 |

|

|
|

|

| 7 f

| |

BLOCKI NO.3
| 3 TI3N | R4W

|
HANSEN'S! SuBDIVISION | _ Ss.

|
M.

204
FOUND aa

Ww

i

ho ey
2 ©

~ ht

4 COR, ff __
Qaghen \ Gorner

KEOD ROAD~ e—_- Y

25' TO OUTSIDE. DITCH.LINE.
UNITED STATES”

DEPARTMENT OF COMMERCE
BUREAU OF PUBLIC ROADS

DIVISION TEN
ANCHORAGE, ALASKA

RAY PLUMMER PROPERTY
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‘ IN THE U. S. DISTRICT COURT FOR THE DISTRICT OF ALASKA

DIVISION NUMBER THREE AT ANCHORAGE .

ANCHORAGE SAND AND GRAVEL COMPANY,
INC., an Alaskan Corporation,

4

Plaintiff,
VSe Now 4~8385

VERNON C. SCHUBERT, DOROTHY SCHUBERT,
CLARENCE D. SMITH, JR., LILLIAN E. SMITH
EUGENE E. SAXTON, AND GRACE D. SAXTON,
ELLSWORPH BE. SAXTON, AND GRACE D. SAXTON,
co-partners doing business as
NORTHERN CONSTRUCTION ASSOCIATION:
SUPERIOR SAND AND GRAVEL MINING CO.,
INC., and the TERRITORY OF ALASKA,

>

rend

Defendants.

SUPERIOR SAND AND -GRAVEL MINING
CO. INC., a corporation,

Plaintiff,

VERNON C. SCHUBERT, DOROTHY SCHUBERT,
CLARENCE. D. SMITH, JR, LILLIAN E. SMITH,
RUGENE E. SAXTON, DOROTHY M. SAXTON,
ELLSWORTH B. SAXTON, AND GRACE D. SAXTON,
associated as the NORTHERN CONSTRUCTION
ASSOCIATION, and ELLSWORTH E, SAXTON, as )
agent for such association, ANCHORAGE SAND)
AND GRAVEL COMPANY, INC., a corporation, )
and the TERRITORY OF ALASKA,

').

)
)
)

VS. No. A~8))22

)
)
)
)
)

Defendants.

SUPERIOR SAND AND GRAVEL MINING
CO. INC., a corporation,

Plaintiff, No. A=8),23

VS. OPINION

VERNON C. SCHUBERT, DOROTHY SCHUBERT,
CLARENCE D. SMITH, JR., LILLIAN E. SMITH,
EUGENE E. SAXTON, DOROTHY M, SAXTON,
ELLSWORTH E. SAXTON AND GRACE D. SAXTON,
associated as the NORTHERN CONSTRUCTION
ASSOCIATION, and ELLSWORTH E, SAXTON, as
agent for said association, “ANCHORAGE SAND:

~

AND GRAVEL COMPANY, INC., a corporation,
and the TERRITORY OF ALASKA,

Filed September 8, 1953
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Defendants,

de L. McCARREY,’"Attorney for Plaintiff Anchorage Sand and Gravel
Company, Inc.

- JOHN E. MANDERS, Attorney for Superior Sand and Gravel Mining Co. Inge

E. L. ARNELL, Attorney for Defendant Northern Construction Association.

THOMAS B. STEWART, Assistant Attorney
General of Alaska, for the

Territory of Alaska.
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The foregoing actions were brought under the provisions

of 30 USCA 30, to determine the right of possession under the mining

laws of the United States to a part of the public lands reserved to

the Territory of Alaska for school purposes by the Act of March h,

1915, 38 State 121), h8 USCA 353. Since the consolidation of these

actions, the defendant, Territory of Alaska, has moved to dismiss on

the following grounds that:

(1) The discovery of sand and gravel is not, and
was not at the time of making the alleged mineral discoveries,
a legal basis sufficient to support the location of mineral
claims on the lands involved herein under the laws of the
United States,

(2) Ordinary sand and gravel are not "minerals"
within the meaning of that term as used in the general mining
laws of the United States.

(3) The land embraced within the placer mining
claims alleged in the complaint was not at the time of their
Location available to such location because of prior appropri-
ation and use of the land by the United States of America and
the Territory of Alaska for purposes of support of the common
schools of Alaska and for other purposese

(4) Public lands of United States, reserved by
Act of Congress from sale or settlement for the support of the
common schools of Alaska, are not subject to placer mining
Locationsxamck for sand and gravel,.

The land involved is adjacent to the City of Anchorage and like that

upon which the City is built, consists almost exclusively of gravel,

which is valuable not only because of its proximity to the City but

also because of construction activities.

To permit of the disposal of timber and the extraction of

minerals from school lands under the mining and mineral leasing laws
4

of the United States, the Act of March 7, 1939, 53 Stat. 13h3 was

passed, This legislation was implemented by Chapter 101 SLA 1933,

Sections )7-2-78, et seqe, ACLA 199, empowering the Governor to lease

these lands.
|

By October, 1950, the land here involved had been leased,

and gravel was being renoved from a portion of it, by the Anchorage

Sand & Gravel Co. Inc., under a contract entered into with the

Department of the Interior, pursuant to the authority conferred upon

that Department by the Act of July 31, 194.7, 61 Stat. 681, 13 USCA

1185, 1187 commonly referred to as the "Materials Act". Manifestly,

the removal of gravel would gut the land and render it worthless.

In November and December, 1950, the Anchorage Sand & Gravel

Coe Inc., the Superior Sand & Gravel Mining Co. Inc. and the Northern

-
KG 20, Bur. oF Publ\c Roads

— ,

E.6D, GenCore+ Related Recs, nessa
Bay. fe3e eapayy

A) Guy 0 SBU'PIONPAYISSE}OSG / PEMISSE'GUN OU] WC] NEINpoldsy;



Sonstruction Association, parties to the actions now consolidated,
also made locations of placer claims on the land under claims of dis-

covery of sand and gravel. When the Northern Construction Association

applied for a patent, the other claimants and the Territory of Alaska

filed adverse proceedings in the land office and, in support thereof,
the instant actions were instituted an this Court in which the:

Territory of Alaska was named as defendant.

Two questions are presented:

(1) Whether gravel is a "valuable mineral, depst"
under the mining laws of the United States and, if so,

(2) Whether school lands in Alaska are open to

Location under the mining laws.

So far as the first question is concerned, the problem ap~

pears to be primarily one of ascertaining Congressional intent

rather than of etymology. Section 22 of Title 30 USCA provides that:

"Except as other wise provided, all valuable mineral
deposits in lands belonging to the United States, both surveyed
and unsurveyed, shall be free and open to exploration and pur~
chase, and the lands in which they are found to occupation and
purchase, by citizens of the United States and those who have de-
clared their intention to become such, under regulations prescribed
by law, and according to the local customs or rules of miners in
the several mining districts, so far as the same are applicable
and not inconsistentwith the laws of the United States."

The state of the precedents is such that the question may

be regarded as an open one, to be resolved upon a consideration of

factors bearing on intent in the light of history and such authori-~

ties as are available.

It is undisputed that the entire area involved, as well as

contiguous areas, consists of sand and gravel possessing no particular

property or characteristic which would enhance their value above that

which is attributable to proximity of the land to Anchorage and the

Scene of construction activities.

Within a year' after the enactment of the mining law of 1872,

the view of the Land Department as to the meaning of the word

"mineral" was set forth in a circular of instructions as follows:

1 lindley on Mines, 163, 3rd ede:

In the sense in which the term "mineral't was used by
Congress, it seems difficult to find a definition that will
embrace what mineralogists agree should be included. . From a
careful examination of the matter, the conclusion I reach.as to
what constitutes a valuable mineral deposit is this: That whate
ever is recognized as a mineral by the standard authorities on the
subject, where the same is found in quantities and quality to render

-3~
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the land sought to be patented more valuable on this account than
for the purpose of agriculture, should be treated by the office as
coming within the purview of the Mining Actiof May 10, 1872.

This view was followed in Zimmerman v Brunson (1910), 39 LeD. 310.

4 like conclusion was reached in a well reasoned opinion in United
States v Aitken (1913), 25 Phil. 7. However, Loneyv Scott (1910),
112 Pac. 172, to the contrary, appears to extend the meaning of

"mineral" to anything of value extracted from the land. Aside from the

fact that this would seem to be a rathr dbious test, it may perhaps

be accounted for by the fact that that Court at page 175 mistook a

statement of the theory of one of the parties in Northern Pacific Rye

v Soderberg at 188 U.S. S3hy for the opinion of the Supreme Court,

Perhaps influenced by Loney v Scott, the Land Department in layman v

Ellis (1929) 52 L.D. 71k, overruléd the Zimmerman case and adhered to

that decision in 5) L.D. 29) and United States v Barngrover (19):2)

57 LeDe 5336 -

It is difficult for me to avoid the conclusion that in these

cases undue weight was given to the value of gravel, as reported by

the United States Geological Survey, and that the rule there enunciated

may be attributed to a shift of emphasis from composition of the sub=

stance alleged to be mineral to vanes“ I am inclined, therefore, to

reject this criterion and to concur in the view that sand and gravel

are not minerals, particularly where the location is made on land con=

sisting almost exclusively of gravel, not only for the reasons stated

by the authorities cited, but also because effect must be given to the

implications of the word "discovery" in 30 USCA 23 and the clause

"and the lands in which they (mineral deposits) are found" in Section

22 of that title. Congress mst have “had. in mind minerals which exist

separatelyand differ from the surrounding matter in which they are

found and from which they may be taken only by extraction and mining,

United States v Iron Silver Mining Coe, 128 U.S. 673, 6793 Hendlerv
Lehigh Valley Re Cosy 209 Pa. 256, 58 Atl. 486, 487. Undoubtedly in

requiring a discovery of mineral as a prerequisite to the appropriation

of the land in which it is found, Congress intended to limit such appro-

priation and yet stimlate prospectingby rewarding the prospectorwho

found a valuable mineral. In the traditional sense, it is difficult

to conceive of a discovery not attendant with great hardship, effort

and expense. 2 Lindley on Mines, Section 37, 3rd ed. To say that a

~
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discovery of gravel may be made ina large area ofgravel open to view

is to say that there can be a discovery of water in Cook Inlet or snow ‘

on Mt. McKinley. ‘Such a perversion of the term would not only obliter-~

ate the safeguard referred to and result in the appropriation of large

areas of the public domain to the detriment of the public, but it
would also ignore the clause Nand the lands in which they are found"

in Section 23, of Title 30. It is inconceivable that this was within

the contemplation of Congress, Further support for this view may be

found in the fact that by the Act of July 31, 19h7, 61 Stat. 681,

43 USCA 1185, et seqs, Congress authorized the disposition of sand,

gravel, stone and clay from the public land. Since this act bears a

close analogy to the mineral lands leasing act, it would appear to follow

that sand and gravel, like the minerals specified in the latter act,.
were not intended to be disposed of under the mining laws, Cf, Matter

of Van Dolah A=26l3, decided Oct. 1h, 1952, by the Interior Depart-

ment, Dunbar Lime Coe v Utah-Idaho Sugar Co., 17 Fed.(2) 351, 355-6,

Holman v State, }1 L.D. 31h.

The questions argued on behalf of Northern Construction

Association and the Superior Sand and Gravel Mining Co., Inc., in

épposition to the motion to dismiss, are either not presented by the

record or are not involved and, hence, do not merit extended discussion.
x I am of the opinion, therefore, that the motion should be

granted.

District Judge

‘ - 5 .

.

&.6D, Gen Corr + Related Recs, (FaS-5q —_
Bax. (43! o.

woh ay SBAIYDIY TEUOHEN 84} JO S6ulpjoH Palyissejoeq / payyissejoun etyWO peonpaiday

/s/ George W. Folta



ReproducedfromtheUnclassified/DeclassifiedHoldingsofthe.NationalArc

7ga)Ha
bSASSbI's20%PHINRY+100gABNAOB .ro OpryDitanfpAg?Peptsemp #aegeSEae

AWOUNE‘MAIG1GL—BOIMRLNI(poenoqdeta20078BuyapagR)setSoe,am

prSS.FY
(smog
aeOYene

70)Exo vopeuosayox[1]ornrarC)
sueurmesnox[]moROeegerpoumay[7]

amysatig[]SyoenpsypaugC]
soma0 uoHspusUTMODeY[7]vopeaszog[] TangerpuresoarC]poowenbersy(] GooAresesses:[]jeaonidy[)

%

.
Gry.

ssauaayRAYN“OL
*LLNOU

WOSMIELADGEGGDOLAVEDaman



UNITED STATES
DEPARTMENT OF THE INTERIOR

ALASKA ROAD COMMISSION

ROUTING SLIP

TO-— ADDRESS

1. --

2. -

3. - _

4.

5. ~ -

FOR—

[_] Approval L_] Necessary action

[] As requested [_] Note and return

(_] Correction {_] Recommendation
{_] Filing L_] See me

(| Handle directly (] Signature
[] Immediate action (-] Your comment

L] Initials ([] Your information

["] Prepare reply for

signature of: .

Answer or acknowledge before

FROM

Remarks: . .
7 [40 S%—
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ARC Form
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
Juneau Region

Anchorage Field Office
P.O. Box 80

Anchorage, Alaska

eptember 12, 1956

Memorandum

To: Director, Alaska Road Commission

From: Office of the Regional Solicitor
Subject: Night-of-way for the KFQD Koad, Anchorage, Alaska

Mr, Raymond K, Plummer, an attorney residing in Anchorage,Alaska, by letter dated September 15, 1952, notified your officethat the EFQD Road was constructed by the Alaska Road Comission
over property being purchased by Mr. Pluumer without legal authority,and requested your advice concerning the Koad Commission's positionin this matter. The pertinent portion of Mr. Plummer's letter readsas follows:

"Pleage be advised that I am purchasing a tract ofland under a real estate contract from Lief J. Anderson
and Charlotte E. 4nderson. This tract is located in the
Anchorage Recording Precinct, Third Judicial Division,Territory of Alaska, and is deseribed as follows:

"Using the southwest corner of Lot Four (li),Block Three (3), of the Hansen Subdivision,Section Twenty-four (24), lowship Thirteen
North (Tf 13 .N), Range Four West (R UW), Seward
Meridian as a known point and point of beginning,thence South 165 feet to a pointy; thence East
20h feet to a point; thence North 165 feet to a
point; thence West 20) feet to the point of
beginning;

"TOGETHER WITH, a11 and singular, the tenements,hereditaments and eppurtenances thereunto belongingor in anywise appertaining;
“Prior to the time that I entered Into a contract to purchasethis tract of land, the Alaska Road Cemmiasion, without Mr,anderpon's permission caused a road, comaonly knows ag KPQD
Road, to be built scross a portion éf this jland. During
the past jsmmier this roadwmy wigs widened without, my permissionor the pariiission of Mey Anddrbon @o that KRQD Rodd Now

fine AMY Ter

RG 20, Bur.o€ PublicRoads
&.& QR, Gen Corr + Related Recs, NSS-S9
Bax. (43! .-SaAlUlly [eUCNEN 84} Jo SBUIPIO payisse;oaq / paylssejoun ayy Woypsonpoidey

icoorcng,2mepetniry Xe .

Opns...SEC
8. &F Off.
KoadBr .
Contracts
Prograre Ort .

Finance .

Pars

Supoly
odede

Safety...
M.&R

Bridg?



occupies a strip of my land that is approximately tywenty-one feet (21') in width and two hundred four feet (20k!in length, Be advised that the seuthern boundary lineof my property extends approximately to the center lines of
KFQD Road or, in other words, a distance of ons hundredsixty-five feet (165') south of the north boundary linethereof, I am unaware of any statute, rule, or regulationunder which the Alaska Road Commission would have authorityto appropriate my land for road purposes, without my

. permission or without condemnation proceedings,*
The entire case file concerning this subject has been submitted tothis office with a request for an opinion as to the validity of Mr,Plummer's assertions.

The material in the case file and my discussions with Mr.Larry H, Hatchett, Assistant District Engineer, Anchorage District,reves] that the KFQD Road was constructed by the Koad Commiseion in1945; that such road originates at the Spenard Hoad and follows thesection lins common to Sections 2h=25, and 23026, To 13 Noy Re kW,S.M, Alaska, and that when the road was constructed ‘in 1915 it was28' wide from shoulder to shoulder, and one and six tenths miles inlength, The file alao reveals that no rights-of-way or easementswre obtained over the lands on which the road was constructed.
Correspondence from the District Engineer, Anchorage District,indicates that it was the District Enginear's contention that theroad construction over the lands in question, without obtainingrights-of-way or easements, was authorised by reason of the grantof public lands for highway purposes set forth in the act of July 26,1866 (1) Stat. 253, 3 U.S.C. 932)

The records in the Anchorage Land Office and the Ue. S.Commissioners Office, dnchorage, Alaska, reveal that the landsreferred to in “r, Plummer's letter supra, were originally a partof s homestead deseribed as the S$SEi, Section 2h, T. 13 Ney RB. WeyS.M, Alaska, which was patented to a Mr. Henry Easterly in the year19265 A review of the patent issued to Mr, Easterly reveals thatthe patent contained no reservations for highway or road purposes.The Land Office records also establish the fact that Mr. Easterlymade application to enter the above mentioned homestead on November 17,1922, and that the entry was allowed by the Manager of the AnchorageLand Office on November 18, 1922,

From the foregoing facts it can be seen that the lands nowclaimed by Mr. Plumer were patented without a reservation for roador highway purposes many years before the road in question wasconstructed over such lands by the Alaska “oad Commission. It istherefore necessary to determine what right,if any, the Alaska “oadCommission had in 1945 to go upon the lands Claimed by Hr. Plummerand construct the KFQD Road,
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The Alaska Road Commiasion was created by the act of Congressof January 27, 1905 (33 Stat. 616), as amended by the acts of May 1h1906 (3h Stat. 192), and dune 30, 1932 (7 Stet. hh6s 48 U.S.C, 322)The Powers and duties of the Commission ag set forth inthe act ag
amended, are as follows:

$
«

"* # * The said board shall have the power and itahall be their duty, upen their om motion or upon petition,to locate, lay owt, construct, and maintain wagon roads andpack trails from any point on the navigable waters of saiddistrict to any tow, mining or other industrial camp or
settlement, or between any such tows, camps, or sattle=nents therein, if in thelr judgnent such reads or trails areneeded and will be of permanent value for the developmentof the district; but ne such read er trail shall be constructedto any town, camp, or settlement which is wholly transitoryor of no substantial value or importance for Rining, trade,agricultural, or manufacturing purposess. The said boardshall prepare maps, plans, and spe cifieations of every roader trail they may locate and layoute* % #8

V/ Prior to the act of duly 2h, 19h7 (41 Stat. hb8s 8 U.S.C.
321d) the easements and rights-of-way for roads to be constructedby the ™laske Noad Comaission pursuant to the act of Jamsary 25, 1905as amended, were obtained by virtue of the act of July 26, 1866(1hState 253, 43 U.S.C. 932), and this is the only law that could possiblybe relied upon as authority for the construction of the KFQD Road,Clark v.

raghory
9 Ala. 298. An examination of the 1866 law and theco 6cigsions construing such law is therefore necessary to determinewhether or not there was authority to construct the KFQD Road.

The act of July 26, 1866, reads as follows:
"The right-of-way for the construction of highwaysover public lands, not reserved for public uses, is hare=

by granted. *

Although this act by its terms may appear to have created an existingright-of-wy for highway purposes over all public lands in existenesat the tine the act was passed, the court’ have held that this actis merely an offer by the United States to dedicate any unreserved

i/ This act reads in part as follows:
"In all patents for lands hereafter taken up, entered, or located inthe Territory of Alaska, and in all deeds by the United States here~after conveying any lands to which it may have reacquired title ineeid Territory not included within the limits of any organised mu-
nicipality, there shall be expressed that there ig reserved, from thelands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, and appurte-nant structures constructed or to be constructed by or under the
authority of the United States or any State created out of the
Territery of Alaska."

3
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public lands fer the construction of highways, which offer must be
aeoapted te becore effective. Lovelace veHigh er

(1946) 168 P.( 2d)Gh, 50 Wo. 50. The courta have held that am acceptance of the offer
ef dediestion becomes effective wpon construction of a highway or
cateblishwest thereef by public user (Bishop v. Hawley (1925) 238 Pe
26h, 33 Wyo. 271) or by aume positive acs of the proper authorities

sa fosting
an imbent to acespt the offer (Costaia v. County&.D. (19h9) 36 HoW.(2d) 382). The courte have also held that the

peried 4m which the offer ef the United States to dedicate publicland fer highway purpeses in accordance with this act anded when a
patent covering the land im question moe issued ( Te Bonk:(1945) 158 P.(2d) 207; 68 Sal, App. 2d 843), and that the effec
periled for acceptance of tke dedieation also eaded when the lesde
wre antered for homestead purposes. Leash v. (1938) 77 Pe(2d)
652, 102 Golo. 129; vo Itten (1917) 16) PF, TRY, Gy Colo, 33 Flint5) 2 HW, 648, 4l. Nich. 203 Atohison

e 478, 30 NoM. 278.

The foregoing facts have revealed that the lends in question
were entered for homestead

purposes
on Neveaber 18, 1922, and patemtddin 1926, and that the EFQD Hoad was not constructed witil 1945. There«

fers, if the foregoing law is applied to these facts it oan readilybe seom thet a valid right-of—my or easament could mot have been
established cover the lands im question by meh road construction or
by public user prior to 195 because the offer made by the United
States to dedicate public lends for highway purposes by virtue of the
act of 1866 was uot accepted by either of the foregoing metheds priserto the revocation ef such offer, veich revocation beenme effective
wien the lands ware entered for homestead purposes. Vo Manhart
oepra. In order to validates the read construction under hs LOSS
the aceeptancss of the offer prier te revocation must tharefore have
been accomplished by the other gemsrally accepted metheds samely, by
gone positive ast of the proper authorities manifesting an intent to
accept the offer. The only manifestation of such intent thet I could
find is set forth in Chepter 19, Soseion Laws of Alaska (1923). Thie
section reads ag follows:.

EES

"Strip between sections reserved.
4 tract of four reds wide between each section of land in
the Territory is hereby dedicated for we as public high-
wys, the section line being the center ef such kighway.Tf such highway shall be vacated by any competent authority
the title to the respective strip shell imure to the over
of the tract ef whieh it formed a part by the originel
Surveyo®

wy, supra, the Supreme Court ef
Lar territorial statute held
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that guch a statute was an acceptance of the offer of the United
States to dedicsats publie lendea for highway purposes is accordance
with the 1866 act and that the dedication became effective as of the
date the territorial statute ves passed. The pertinent portion of ths
spinion reads ag fellows:

7(1) Im the year 1866 Congress declared that: ‘The
right of way for the construction of highways over public
janis, not reserved for public uses, is hereby granted,'
G6, “no 262, 1k Stet. 253, 43 U.S.A. 6 932. The legis~
lature of Dakota Territory enacted Cho 33 Seb. 1870-1671
statings 'Thet hereafter all section lines in this Territery
shall be and are hereby declared public highways as far as
practicable: * + *%,! The law in effect at the time provided
that public highways along section lines ‘shall be sixty~
six feet wido and shell be taken equally from cach side of
the section lins' unless changed as provided by law. 6 27,
Che 13,5 Sebe 18671868 as anended by Ca, Lb, Sole 187-1875 3

5.D.C. 28.0105. The federal statute made the dedication,
the territorial statute acospted it, and at the seme tine
designated thea lecation of highways."

Fer other eases where siusiler territorial statutes have been congtrued
in the same manmer geet ‘ Bay

Bensen Count:
(1971), ee mee

Ab

Comty fh Kan. So 4733

Wok 057, k8 NoDo 1179); Sehwar
108 Cal, 589; Famon v. Lelide Ci
Heit of error dismissed L591

cet

It therefore appears that the territorial statute passed
in 1923 ms an effective acceptance of the offer for highwy rights=
ofeyay along ssotion lines in accordance with the 1866 act; hovever,
it is to be noted that the homestead entry on the lands in question
was wade in 1922, and that the offer to dedicate rights-of-way along
section lings was not accepted until 1923. As indicated above, the
offer te dedicate must be accepted before the lands have been entered
for homestead purposes in erder to create 2 valid existing right-of<
way or easement. orf v. Itten and Leach v. Mankart, supra. in the
Kerf ease supra, the of County ssioners of “eld County,
Colerado, by virtue of authority vested in thea by state statute,
ordered and declared that a designated width along all section lines
of & certain area were reserved for highway purposes. After this
order was passed, officials of the County by virtue of this order
attempted to build a read acress certain fenvsd lands olaimed by Kerf.
Tt was the County's contention that imagmuch as the lands had mot
been patented prior to the issuance ef the order by the Board of County
Comaissionere they were public lands, and a right-of-way for highway
purposes was created in accordance with the act ef 1866, Kerf brought
this action to enjoin the County from build the road. It was
Kerf's contention that at the time the County dasioner passed the
order he had already established a valid hosestend entry on the lands
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in question and that the lends were therefare no longer public landseubject te the act of 1866. In upholding EKorfts contentions, theSuprene Court of Colorado held in part as follow:
% % wIThe question fer determination concerning thesesight quarters ig: Were they at the time of the board'serder a part of the public domain within the weaning ofsection 2477, Revised Statutes of the United States (0.5,Comp. St. 1916, ©4919)? It reads:

"*The right of wy for the construction ofhighways over public lands, mot reserved forpublie uses, is hereby granted.!
"Section 553k of our Revived Statutes 1908 providesthat tho board of coumty commissioners may, at any regularmosting, etc., declare any asction of towmship line on thepablic dowain a publie highways
"In Stofferan v. Okanogan County, 76 Wash. 265, 136Pace Wk, it was held that section ak?7, Revised Statutesof the United States (U.S. Comp. St. 1916, 8 1919), did notoperate ag a grant in Praesenti, that tke grant thereunderdid not take effect until the highway wes established undersome publie law. In holding that a homestead entryaan!sright was superior to that of the eounty for road purposesattempted to be established subsequent to the entry but prier%© the patent, the court said:

"'But a homesteader, after entry, eceupiosan enabirely different position. Hs has in factpurchased. His entry, which is wade by makingand filing an affidavit amd paying the sum requireed by law, is a contract of purchase whieh giveshim an inchoate title to the land, which is propeerty. This is a substantial and vested right wichcan only be defeated by his failure te perform theconditions annexed.!

"By analogy, this phase of this question has been determinedby this court in D, & R. GRR. Co. v. Hilson, 28 Cole. 6,62 Pac. 843, in which it was held that the act of Congressof Hereh 3, 1975, a. 152, 18 Stat. 482 (0.8, Comp, St. 1916,G8 921—1926), wea not in the nature of an absolute grant inpraesenti, but was an offer to all radlroad companies to have& right of wy over the public lands of the United States;that 1a, that they might accept it if they wished. This actgranting a right of way to railroads is quite similar to theone concerning public highways. In helding that it did notSive to the railroads a right ef way over lands held by apre-enptor not lecated prior to his pre-ewption filing, thecourt said:
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Stlt necessarily follews from this rulingthet under this act a right of way is ret in
the sature of a grant in prassenti. Indeed,1% une expresaly decided thet a settler » who
had only an inchoate right, in actual occupancy(aa plaintiff? here ungquesticaably wae) aust
be compensated if the line of road is built
across his claim. The Suprene Courts of
several of the states have come to the sams
conclusion,°
"In Yakima County v. Tullar, 3 Mash, T. 398, 17 Pac.

885, in passing upon a quite similar question, the eourt
ealds

"'The right of way ever ‘public lands!
that ja granted to the public for roads, etoe,doubtless contemplates strictly public Landa,wach &8 are open te entry and nottlement, and
not those in which the rights of the publichave passed, and vhich heve become subject to
seme individual right of settler, or the like 22s in this eaeo, Under the laws of the United
“tates, appellea wae in possession, and such
possession was good as against the world ao
Long #3 he complied with the laws. From allthat appears, he had poseession in this WRY'»and te say that valueble features ef the land,&3 springs, and the land itself, can thus be
tsken without compensation to the honest settler >for the use of the public, is to say a self-
evident wrong, = * * The publie have chogen to
exercise thelr right of locating this road,
They have the bensfit. Let them pay the demage,!
"The same reasoning in these cases leads to the conclusionthat the aet of Congress under consideration did not makeof thees section lines public highways. The act does notrefer to section or towship lines, but to the rignt of wyfer the construction of highways over public lands net

reserved for publie uses, It was a privilege which mightbe exercised or mot. This fact we resognised by our
legislature in the adoption ef section 583k, supra, givingto the boards of county commissioners the right to deelaresection and township lines on the public demain pablishighvays: but, until they did so, no bighuays axi sted,and when they attempt to do so their rights mhab be
tested by conditions existing at that time, whieh,
according to the decisions quoted from, are subject to
the rights of the entrynman,*

ee MI aI en
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For a similar case decided in Alaska, see Clark v. Taylor 9 Alaska
298,

In view of the foregoing, it is my opinion that the Road
Commission had no right in 1945 te go upon the lands elaimed by Mr.
Plummer and construct a road thereon.

Although the “oad Commission had no authority to establish
the KFQD Road in 1945, it appears that a prescriptive right over such
lands for road or highway purposes has been acquired by reason of
adverse use for a period of 10 years, d.CeLd. 550202, 58-7=6; Xoberts
ve daeger 5 Alaska 190; Alaska 298 However, even
though a prescriptive ri ined over the lands in question,the width and extent of the servitude imposed on the land has not been
defined because the extent of the servitude must bs measured by the
character and extent of the user, for the easement cannot be greaterthan the use, » supra. in view of ths fact that I do
not have the ne ion concerning the extent of the use
made of the KFQD Road, I am in no position at this time to ascertain
the extent of the easement that may have been acquired by prescriptionover land claimed by Mr. Plummer

i have discussed this matter with Mr. Plummer and he has
advised me that he is wliiing to give an easement over his lands to
the edge of the shoulder of the existing road, if the Hoad Commissionwill agree to compensate him for any additional extension of the road
which will affect his land. In my opinion, this or some other aimilar
agreement should be arranged with Mr. Plummer in order to settle thismtter,

This memorandum along with the complete case file » isforwarded herewith for your consideration.

For the Regional Solicitor

4 LU)dw: ene|?, Wiles, Field Dolicitor
Junean/ Region
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Office Memorandum ° UNITED STATES GOVERNMENT
Alaska Road Commission ~ Juneau, Alaska

Eben H. Lewis, Attorney~Adviser DATE: April 6, 19
yo mFe

TO

FROM
Chief, Real Estate Branch

SUBJECT: Notice of Intent to Institute Proceedings by claimant

We transmit herewith our complete file pertaining to the
KeFeQ.D. Road, to wiich is attached letter from Plummer ? Biss,attorneys in Ancherage, which is in reference to our alleged encroach-ment upon the land of Mr. Plummer without his consent. Ye threatensto institute proceedings to determine his rights, if any, in the
matters

Such specific information as you may require sy Which may becontained in the files of this Branch, will be gladly supplied uponyour request,

i]
|4 8>/

. Lim
Wm. B, “Adams

Chigf kz Beth ie blanch
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RAVE OE. ALUMMER

PLUMMER& BISS
ATTORNEYS-AT-LAW

220 CENTRAL BUILDING - TELEPHONE ROSS
ANCHORAGE. ALASKA

April 3, 1956

CERTIFIED } AIL
RETURN LEVITT REQUESTED

Wn. J. Niemi, Chief Engineer
Alaska Road Commission
U.S. Department of Interior
Juneau, Alaska

Subject: Right-of -way, K.F.9.D. Road
Anchorage, Alasha

Dear Sir:

BURTON C, BISS

~

YT enclose a copy of your letter dated September19, 1952, which isthe onlyresponse1 “ave received to date te my letterdated September
9, 2, and September 15, 1952. X assume that by now you have had ampletime te have receiveda detailed report based upon a thorough investiga-tion conducted by the District Engineer for the Anchorage District.

Will you please again refer to my letter dated September 15, 1952,and thereafter advise me the position which the Alaska Read Comissiontakes in connection with the subject matter of my letter.
ie Unless some definite agreement can be reached within the next 30
days we will have no alternative other than te institute ‘proceedings as
may be necessary for a determination of my rights. I am reluctant to dethis inasmuch as if legal proceedings are instituted I assume that all
other property owners along K.F.0.D. Road whose property was taken for
road mirposes without pervission would ovat te uave the same determina-tion made,

|

i

Jn your considerat:+r af trie natter T invite vow particular atten-tien to an opénicn |by Attorney Geneval Ralph J, Rivers dated September 12,
1947, addressed to/Fred J. Weiler, “istiict Land

4} an opinic. by Attorney General Kivers dated May 17, 1948, addressed to MayC. Carter, U. S. Commissioner, Wasilla, Alaska.
. ina booklet entitled "Report and Selected Cpinions of the Attoriey General, iTerritory of ““aska, Ralph J. Rivers, Attorney. General of Alaska, 1047 - 1949 My

Office, Fairbanks, and te

Both opinions are contained

om
,

22

oe
Aa

Let me assure you that I am not pressing this matter merely te harrass
or annoy you and all that I am interested in is a determinati-: of my rightsi. regard to this matter. I will be pleased to discuss this matter with any
representative of the Alaska Road Commission if they will afford me the
opportunity of an dudiance and if this is dene I am quite certain that some
agreement satisfac ry to all concerned can be reached. However, time is

'
.

RG 20, Bur. oF Public RoadsEOD, GenCorr + Related Recs,45S-S9
| it

=
w
ia
tt
itn

m
w
te
r

te
ee
e,

raulssebaaipausieaua ewwouinaaiosysbupion

ar

Come
Opns Nes

B&F
Road Be.
Briey B:

Cert
Prog Cc:
Finance
Pars .

“ll nessa

¥Admi

A&R

Box Wie



getting short and it is my intentien to establish by one manner er anothermy rights in this matter, prier te the expiratien ef the statutery periedof user.

Very truly yours,

)
“

Cc 5fla pret oa Ke vey

ymopd E, Plummer
~

REP srmj

:

.
soot,aan bee ne fete ae
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UNITED STATES
DEPARTMENT OF THE INTERIOR

ALASKA ROAD COMMISSION
JUNEAU, ALASKA eo or

September 19, 1952

aie

Mr, Raymond BE, Plummer
ofa Plumer & Arnel
220 Central Building
Anchorage, Alaska

Subject: Right«of-way, K.F.Q.D. Road
Anchorage, Alaska

Dear Sir:

Receipt is acknowledged of your commmications dated

September 9, 1952, and September 15, 1952, in reference to the

above subject.

‘de have requested cur District Rnginesr for the Anchorage

District, to conduct a thorough investigation concerning all of the

facts pertaining to the matter and file a detailed report.

Very truly yours,

Wm, J, Niend
Chief Engineer
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DEPARTMENT OF THE INTERIOR
ALASKA PO AD COMMISSION

JUNEAU, ALASKA

ANCHORAGE DISTRICT 1955 WORK ORDER HO, 126i,

oute 411,13

RFQD Reed

For contract peving of this route, construction engineering andCovernment furnished materials,

PROGRALZED AMOUNT s e » * e > * * $ 30,800
DISTRICT DIRECT LABOR oo *# # 8 # None

Budgetary Activity - 3d ~ Reconstruction ~

Appropriation Fimetion ~ ¢

General Ledper Account ~ 161

Asset Account ~ 156

Coat Schedule ~ 4
-

AUTEORIZED :

} ,a 1, 1955

My,aeLogUn. J. Neat
Chief Engineer

W.0.
,

No. 1264

at
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DEPARTMENT OF THE INTERTOR
ALASEA ROAD COMTISSTON

JUNEAU, ALASEA

HEADMUATSERS DISTRICT 1955 WORK GLIDER NO, 912

heute
431.13

RFQD Road

For design of this route

~

PROGRAMED AMOUNT 2

et we
www 81,000

DYSTRICT DIRFCT LAROR . . e - 3 one

Budgetary Activity - 34 Reconstruction

Aporopriation fetivity ~ F

General Ledger Aecoumt ~ 161

Asset Account - 156

Cost. Schedule ~ A

AQTHORICED z

Wm. J, Nien’
Chief Ungineor

W.0, No. 912

~ ~ Set re ida weer atau
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Headquarters , Alaska Toad Commission, Juneau May 20, 1955

Alaska Road Commission, Anchorage7
ve

KFQD-KENI Road Surfacing Contract

This is to notify you that all right-of -way problems on
the proposed subject contract are completed.

|

|

t

We have received easements from Mr. R. WY. Marshall and
the Anchorage tndependent School District giving us right~of -wayfor the K'NT-KFON high school road.

Mr. Marshall's easement was not notarized, therefore we
are returning it to him for this purpose, and the Anchorage Inde-
pendent School Pistrict easement will be recorded at the Commissioner's
office.

Upon, completion of this necessary paper wrk we will forward
a copy of each easement to Yeadquarters.

Le Ae Hatchett
Assistant District inginser
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E.GD, GenCorr + Related Recs, SS-$9



P, O» Box 1961

January 17, 1986

Mr. Ny R, MarstonBox 325
Spenard, Alaska

Dear Mr. Mareton:

Reference is made to your letter of Janyafy 10, 1998,which requested extension of pavingorder to provide a fully paved connection with the paviinstalled under the Alaska Public Works procras in the Turnareineby-the-Sea development, ,

The Alaska Road Commission has included the requestedpaving in the proposed Prepram for construction in the 1955 summer
|season and unlesa serious cute are made in our Federal appropriationsthe work should be completed before fall,

Sincerely yours’

i,Ae Fe Ghi glione GfCommissioner of Roadsfor Alaska

APGhi glione rake
.

|

:
|
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Box 325
Spenard, Ala
January 10,

Mr. 4. F. Ghiglione, CommissionerAlaska Road Commission .
Juneau, Alaska

Dear Mr. Ghiglione:

Turnagain-by—the-Sea now has 201 homes immediately in its subdivision. Thiscoming summer the roads within the area will be paved with hot-mix asphalt.This work is being done by the Alaska Public Works and has already been let
Northern Lights Boulevard (KFQD Road) is now paved to within 200 to 300feet of the western entrance to Turnagain-by~the-Sea and to within 1500 feetto the entrance of another development called Susitna View Park which houses100 families.
In addition to the two above developments, there are at least 100 otherfamilies that use the Northern Lights Boulevard in this area,
Since this road is under the jurisdiction of your agency, we sincerely requestthat you pave Northern Lighta Boulevard to at least join our paving system;and if possible, to serve the Susitna View Park development, I would appreci-~ate an early reply on this matter,

Very truly yours, ,

ce: Turnazain Home. » Inc., Anchorage
aha

Turnayain Homes, Inc., Seattle ,

4. ’Alaska Road Commission, Anchorage f en Dn
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B. J, Vhits, Mstriet Engineer, Anchorage Ostobar 7, 1952

al oogtlon naar
7

had aa, opportunt to inspect this Wiezparimentsa) segtion with Br. littlefisdd and Me Klockesteger and in
ty

largely
te

nitye the revolts attained were very discouraging, dus

Gesired that eush a report be prepared, At tho time of thei mertioned te Kp, Littlefield and Mr, Klookenteger that I vould beacking for this report and suggested that Mr, Littleteld cover the
neentire subject before his departure, Some of the questions which need

(1)
Who was in direct charge of this work?

(2)
Vag

a
standard ssction used and esrefully engineered?

(3) Whet were the spocifMleations for the crushed aggregate?
(4) What was Hr. Littlefteld's rele in the experiment andvhab wae Ris soxthor1 by?

(5)
What cused the work te run into early fall, vhenweather eenditions are unfavorable fer curing?

7
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vablased factual study of projects auch as the KFQD Road that any progress
can be expected tovard elimination of factors which caused failre in thatproject, Therefore, it ia re:quested that the report be made along theselines, letting the chips fall where they may, I indicatedas moh toMr, Littlefield when we mede the inspectionand hope thet he gawe hisLapressione in that manner, When these are joined with the facts andfindings of other District personnel who had a direct hand fim the project,a valuable report should reault,

We, J, Niewt
Chief Engineer

WJH she

cree tee reprints emt ae ~~ roetbi aaternts
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CONFIDE

%. J. White, District Engineer, Anchorsge October 2, 1952

Chie? Enetmeer, Headquarters

Right~of-Way « KFQD

Reference is made to your memorandm of September 2h in replyto our letter of September 22, pertaining to the KFQD road right-of-way.
The purpose of the letter was an attempt to obtain certaininformtion relating to the claims made by an attorney in Anchorageregarding property along the route. What is disturbing to ma is thefact that the District appaars to qestion the validity or importance of thejJetter as inferred by the opening paragraph of your reply of September 2h.The signeture of the Commissioner of Roads or the Chief Engineer indicatesthet thay era in agreement with the statements contained in any letterwhich they sign, and the Districta should assume the sama attitada, \

During one of my recent visits to Anhorage, my attention wastailed by Mr, Hatchett to the Federal Code made applicable to Alaska bythe Aet of May 17, 186k, which parportediy settled right-of-way at&6 feet. At that time I eucgested that this be referred to Headmartersfor review, since it seemed peculiar to m that neither the Buresu ofLand Managenent nor our Real Estate Branch had mentioned it in all theextensive studies wich have been conducted on land laws as they affectrights-of-way for roads in Alaska, Apparently this was not done ad thsDistrict persists in quoting it as an applicable law covering rights<of«
way on Alaska roads. As near as we can tell, you are quoting the OrganicLaw of Alaske of May 17, 188), fours’ in U. 5. Statutes at Large, Chapter53, Volume 23, h8th Congress, 1883-1885. The Organic Act has baen exe
plored previously and wa can find nothing pertaining to rights-ofeygyfor reads,

Referrizg to the Last paragraph of your letter, we appreciatethe fast that the District may have embarked on an extensive study ofright~of~way statutes anid land orders, which is commendable » but suokiinformation should be coordinated with Headquarters so that clear cut”imetructions my be established for all Districts, Despite extensive -wtady and research extending over several years, Headquarters is stillunable to clearly outline the right-of-way problem for the Districts, jit may take 8 court case or tw to clear up these problems on old roadswhich came inte being prior te Public Law 229, Public Land Orders 601 and
Te7 and Secretarial order 2665,

In the cape of our requect for information on the KFOD right-of~way, it is my feoling that the District did not take advantage of knowledgeavellable to them through local research, ard the questioning of old-timers

eer Fane ETS
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wich as Mr. Edminds, to furnish us with the information requested,Inatead, ths tone of your letter indicates to me that the Districtwants to esteblish itsel as sn suthority on land matters, This willhot wrk and is not considered to be in the best interests of the RoadCommission. It can only lead to confusion and possibly place us in anexbarrassing position, should conflicting statements appear in therecord, especially if some attomey can play the District againstHe re in the interpretation of land laws as thay affect roadrightseof-way in Alaska,

‘The subject will have a prominent place in the DistrictEngineers' Conference, ‘

Wa. Je Nhemd
Chief Engineer

Page Two

Confidentia’

WIN she
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RTIDARD POA NO, 64 4 - iy
: Oe" 5GRE 4:4)Office Memorandum « unirep states G ERNMENT:

TO : Wa. J. Niemi, Chief Engineer DATE: September 29, 1952

FROM : Chief, Real Estate Branch

suBjEcT: Right~ofWey, K.¥.Q.D.

Hy. White's memorandum of September 24, 1952, discussesa 66 ft, right-of-way along all section Lines by reference to the_Federal Code, which code, he says, was made applicable te Alaska bythe Act of May 17, 1884. —..

Such s citation is diffiewlt to understand because. coedsreference can itean everything or anything, depending upon the statute
(law) which sustains it, moe,

Ta the instant case, Mr. White is undeubtedly referringto the Organic Law of Alaska of May 17, 1884, foun#.in U. S. Statutesat Large, Chapter 53, Volume 23, 48th Congrege (1883.85) and this
Act does not mention, refer to or cite language having to do with
rights-of-way or. section lines,

ht AE OEy
Wn. B. ddans
Chief, Real Eatate Branch
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U8, DEPAROMONY OF THE KeERTOR
ALRSXA ROAD COMMISSTON Plaebe 1

9
f

eonoyandium ® UNITED STATES GOVERNMENT.
TS =: Headquarters, Alaska Road Commission, Junean bate: September 2h, 1952

mOM + E. Je Waite, District Enginee=, Anchorage at
SUBJECT: Bight-Of-Way ~ K.P.QeD.

This letter is to express ow vieus on the letterover the signature of Mr. A. F. Ghiglione under the date o22, 1952 regarding right-ofmy statutes as set wp in ouryou of September16, 1952,
We cannot understand the statement that our legal posiis "far from clearly defined," when the road in question is love GamGh & section line, and Federal Ceds Clearly defines a 66-foot right~ef-wey along all section lines, ‘hia Code was mede applicable to . ?Alaska by the Act of May 17, 1884. this should direstly apply to theTight-of-—way question of Mr. Raymond §. Plumer,. ;
In most cases, files on read construction are very inadequateand incomplete prior to 1949. The available source of dates on roadconstruction are from the “old timers" who worked on the reads. innearly all cases no survey was made or right-ofway inform tion obtained,
The question is aaked: “Are the aliogations set forth iathe case of Mr. Plumer tree and correct?” The incomplete files onthie read show nothing, as the road was constructed in 196. Our let~ter of September 16, 1952 defines why Mr. Plumer, or the people fromwhom he is purchasing this property, were required te furnish 33 feetef their property along the section line for roadway construction. b/

+
34
48
0

In regard t paragraph "£* ef your letter, District: pergonnelinvolved in the constenetion of this read elain that this.sead baile =*by the Alaska Road Cowniasion evey entirely virgin groend PromRoad, and that no Army construetion was involved. 2

ty
Dering the past 18 months, this District.has hinde.in exten~alive investigation inte right-of-wmy statutes and land earders, and willgladly forward a cepy ef our findings locally. It would be appreciated ifany land orders or statutes not appearing in this folder could be for~ .warded te the Auchorage Distriet,

os
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Septerbar 22, 1982
Mr. BE. dy WhiteDistriet Engineers
Alaska Road Comission
Anchorage, Alaskan

Subjects RAW, R.F.C.D. Road
Pluzner Matter

Dear Mr, Whiter

In reply to your letter of September 16, 1952, reference asabove, a comprehensive and continuing study is being made by Headquartersae to the statutes and land orders under vhiich righte-ofeway for roadsend highways may be astablished over lands in Alaska by the Alaske Road
Commision, ami for your inforsntion and guides, our legal positionis fax from clearly deftned,

To avoid misunderstandings, therefore, I auiggest that as smatter of policy all matters pertaining to richte-ofmy be referred toHesdquarters for necessary setdon. Bach ease will have to be judged onite rerits andwe will depaml on the Districtsto obtain 211 the facts,Ag in the subject casa, the obfect of our memorandum of Septenber 12was to determine the following:

(a} When was the road bot?
(>) Was a survey made of the route?

(c) What aprengerenta, if any, were wade for a right-of-way?
(4) What is the situation ae te the adjecent lends; are theysubdivided; wis plat of the subdivision cleared with the

Road Comd.seion before revording?

(@) Are the allegations sat forth in the letter from Mr.Plummer true and correct?

(en search of our incomplete fies here indiestes thatthis road was originallbuilt by the Ary and wae im-
proved and extended at the remuwet of Mr, Wagner, theomer of K.F.O.D.3 algo that at least five families
lived in the area and needed a mad,

Sincerely youre,

A. F, Chiglionece: Adams (or Bond)
Commissionerof Roads

GFR ive she rom gat ony

tetiedeiet, sl me ee
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Septesber 19, 1952

Re, Reyewrs? ©, Plame
e/o Plummer & araalh
220 Contend Dutiddng
Anchorags, Alaska

Sabjest: Righteoteaay, EF .Q.T, Road
# ide

Receipt ia acknowledged of your sowamteatiens dated

Septasber 9, L062, amt September 15, 1952, tn referense to the

above subset, it
Vo have requested eur “etriet Ongineer for the Anehorage ti YY

WIN
Disteiet, to ousturt a thorough investigation conssraing all of the
facts periaining te the matter and file a detailed report,

Vary truly yours,

im 7d. Rem
chia? ingle

GFR reve

om

aoe

ee
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UNITED STATES
DEPARTMENT OF THE INTERIOR

ALASKA ROAD COMMISSION @
&

ANCHORAGE; ALASKA

September 16, 195

Mx. Ae F. Ghiglione
,

Commissioner of Roads for Alaska @®
Alaska Road Commission .

Juneau, Alaska

Subject: Right-of-Way for K.F.Q.D.
Road, Anchorage District

Dear Mr. Ghiglione:

Reference ig made to your memorandum of September 12, 1952
requesting information on the subject road.

KeFeQsD. Road originates at Spenard Read and follows the
section line common to Sections 2-25, 23-26, T. 13 Ne, Re h Wey SoM
The road is 28' wide from shoulder to shoulder and is 1.6 miles in
length. The year of construction was 1916.

It is the District's opinion that Mr. Raymond E. Plummer,
Anchorage Attorney, and the sellers of this parcel are subject to
Federal Code which makes mandatory the granting of public easement
for highway purposes. The United States Code Annotated Section 3,
Sub-Section 932, Paragraph I states as follows:

"Grant of Right of Ways ~ Under this section, granting
right of way for construction of highways over public lands, and the
Dakota Territory Laws 1870-1871 declaring all section lines public
highways, and providing that such highways shall be 66 feet wide and
taken equally from each side of the.section line, an area two rods
wide on each side of section line running through lands subsequently
_acquired by individuals under patent from the United States was bur-
dened with public easement for highway purposes. Costain V. Turner
County, South Dakota 1949 36 NW 2d 382."

Public Land Laws were then made applicable to Alaska by
the following legislature:

"The act of May 17, 188) (23 Stat. 2h), providing for a
civil government for Alaska, in section 8, extended to Alaska “the
laws of the United States relating to mining claias, and the rights

2
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incident thereto," but provided that "nothishall be construed to pet in force ng contained in this act
laws of the United States, *

in said district the general landSimilar provision is contained in sec-tions 26 and 27 of the act of June 6, 1900 (31 Stat.made provi'sion for 321), which alsoa'civil
government for Alaska.

wever, in sec
512), it was provided that "the

tion 3 ef the act of Awgust 2h, 1912 (37 Stat.Constitution of the United States, andall the laws thereof which are nOt locally inapplicable » shall have thesame force and effeet within the said Territory as elsewhere in theUnited States."

the Attorney General had occasion to
In an opinien dated June 29, 1915 (30 Op. Atty. Gen. 387),consider the effect of the act ofAugust 2), 1912, im respect to extending certain public-land statutesto Alaska, and, in this connection, he stated: "Theof the public land laws, found in the earlier organic

express exception
omitted; all the laws of the United States are

acts, is here
saya. only such as may be locally inapplicable."

to
operate

in Alaska

It follows, therefore, that whether or not any particularpublic land statute is applicable in the Territory depends on whetheror not it may operate therein consistentlyand with local conditi.ong." with special legislation

It is hoped that the abo
our position to Mr. Plummer,

ve
discussion

will help to clarify

Very truly yours,

4

-

a4Je white
District

Engineer

* v
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BK. PLUMMER
DWARD L. ARNELL

PLUMMER & ARNELL
ATTORN EYS-AT-LAW

220 CENTRAL BUILDING . TELEPHONE 46104
ANCHORAGE, ALASKA

i

7 rvSeptember 15, 1952

Alaska Road Commission
Juneau, Alaska
Gentlemen:

This letter ig being written in correction of ry letter toyou dated September 9, 1952,
"(Please be advised that I am purchasing a tract of land under !& real estate contract: from lief J. Anderson and Charlotte BE, Anderson, .This tract is located in the Anchorage Recording Precinct, ThirdJudicial Division, Territory of Alaska, and is described as follows:
Using the southwest corner of Lot Four (4), Block Three |(3), of the Hansen Subdivision, Section twenty-four (2h),°Township Thirteen North (T 13 N), Range Four West (RWSeward Meridian as a known point and point of beginni ’thence South 155 feet to a point; thence East 20) feet toa point; thence North 165 feet to a point; thence West
20h; feet to the point of beginning;
TOGETHER WITH, all and Singular, the tenements, heredita~ménts and appurtenances thereunto belonging or in anywiseappertaining;

Prior to the time that I entered into a contract to purchase this tractof land, the Alaska Road Commission, without ilir, Anderson's permissioncaused a road, conmonly known as KFQD Road, to be built across a. postionof this land, Durins, the past summer this roadway was widened withoutmy permission or the permission of Mr. Anderson so that KFQD Road nowoccuples a strip of har land that is approximately twenty-one feet (21!)in width and two hundred four feet (204!) in length. Be advised that. the southern boundary line of my property extends approximately to thecenter line of HiQD Road or, in other words, a distance of one hundredsixty-five feet (165!) south of the north boundary line thereof, I amunaware of any statuta, rule or regulation under which the Alaska Road. Commission would have authority to appropriate my land for yoad purposes, .without my permission or without condemnation proceedings.

et
re

w
ee
n

Permission is hereby granted to use the stripof land above deg»eribed for a road by) the Alaska Road Commission and general public,incommon with me, until such time as I put this land to my own use, withthe express understanding that such use by the Alaska Road Commissionis merely permissive, -
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Alaska Road Commission . Sentember 15, 1952

Mais permission is siven wpon the. further condition that this
land will be used in such a.manner that it will not interfere with the
access, use or enjoyment of the remainder of my property by me. In this
connection, I call your attetion to the fact that the portion of my
land being used as a roadway has been elevated approximately three fest
above the level of the remainder of my land. Inasmuch as it is fore-
seeavble that during periods!of heavy rainfall.and during thaw periods
that largé quantities of water will be diverted onto my land, and the
natural drainage of my land’ will be obstructed, you are therefore
requested to take whatever steps may be necessary to avoid the flooding
of my land and any damage that may be thereby occasioned to thebuildings
located thereon. In the event of your failure to take such precautions,
I shall hold you responsible for any and all damages resulting there=
from. ‘

Very truly yours,

6haceweit
REP 3mm

.

Ene =~ l ce :

ce ~ Alaska Road Commission, anchorage
VIA REGISTERED MAIL
RETURN RECEIPT REQUESTED
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Ke J. White, District tnginesr, Anchorage Sogriamber 12, 1952

A. F. Ghigttons, Comiesioner of Roadie for Alaska

Right.~of—way for K.P.O.D. Reed, Anahorage Distetot

.
Request. your comments as to the allegutiens set forth in fe

the attached letter, also a camlete report inolnting plat shengioeation ami width of subject reed, date of original construction,
and eny other inforsetion that will enable ue to fully uvierstend ’the sitaction,

ard
RG

A. F. Ghighione
Commiantoner of oats
Por Alana

attachmarnt

ec: Adams
Bond
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IQND KC. PLUMMER
, ’ EDWARO L. ARMELL

PLUMMER & ARNELL -
| O

ATTORN £YS-AT-LAW
240 CENTRAL BUILDING - TELEPHONE 46101

ANCHORAGE, ALABKA
@

September 9, 1952

Alaska’Road Commission
Junsau, Alaska

Gentlemen:
Please be advised that I am purchasing a tract of

7

land under a real estate contract from Lief J. Snderson ,
and Charlotte EB.Anderson. This tract is located in the
Anchorage Recording Precinct, Third Jydicial Division,
Territory of Alaska, iand is described as follows:

Using the southwest corner of Lot Four ();
Block Three (3), of the Hansen Subdivision,
Section Twenty-four (2), Township Thirteen
North (T'13 N), Range Four West (RW), Seward ~ -
Meridian,as a known point and point of beginning,
thence South 165 feet to a point; thence East
20, feet to a point; thence North 165 feet to a
point; thence West 20 feet to the point of
beginning;
TOGETHER WITH, all and singular, the tenements,
hereditaments and appurtenances thereunto belonging
or in arnywise appertaining;

Prior to the time that I entered into a contract to purchase this ‘
tract of land, the Alaska’Road Commission, without Anderson's
permission, caused a road, commonly ‘known as KFQD Road, to be
built. enregpoa portion of this land. During the past summer this
roadway wes widened without my permission or the permission of
Mr. Anderson so|that KFQD Road now occupies a strip of my land
that is approximately twenty-one feet (211) in width and two
hundred four feet (20,1) in length. Be advised that the southern
boundary line of my property extends approximately to the center
line of KFQD Road or, in other words, a distance of one hundred °*

sixty-five feet) (165!) south of the north boundary line thereof.
I am unaware of any statute, rule or regulation under which the
Alaska Road Commission’ would have authority to appropriate my

land for road purposes, without my permission or without condemna~- ‘

tion proceedings, to use the strip of land above descirbed for a

road by’ the Alaska Road Commission and general public, in common

with me, until such time as I put this land to my own use, with
the express understanding that such use by the Alaska Road Com-

mission is porely permissive.
i “é
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Alaskg Road Commission = September 9, 1952

This permiasion is given upon the further condition thatthis land will be used in such a manner that it will not interefere with the access, use or enjoyment of the remainder of myproperty by me. In this connestion, I call your attention tothe fact that the portion of my land being used as a roadwayhas been elevated approximately three feet above the level ofthe remainder of my land. Inasmuch as it is foreseeable thatduring periods of heavy rainfall and durigg thaw periods thatlarge quantities of water will be diverted onto my land, gud themtural drainage of my land will be obstructed, you are thereforerequested to take whatever steps may be mecessary to avoid theflooding of my land and any damage that may be thereby occasionedto the buildings located’thereon. In the event of your failureto take such precautions, I shall hold you responsible for anyand all damages: resulting therefrom. ~

Very truly yours,

8 6 Lamune
ayMond E. Plummer

REP tnaa
co ~ Alaska Road Conmission, AnchorageVia Registered:MailReturn Receipt Requested
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states
DEPARTMENT OF THE INTERTOR

ALASKA ROAD COMMTSSTON
ANGIORAGE, ALASKA

Sept. Dy IMS WPMy. Ike P. Tayler “FP ocep Ba ised
|

Chief Engineer, A. R. C.
\ - commiace fJuneau, Alasia Ais

Honea, Aieskoe

Dear Sir: See
The allotment for the new road leading to the site fer Radio Station

EFQD shews the route muber of the old Anchorage Radio Road, 75-M.

This work comes under Route 75-A, so please change your records
accordingly.

The approval of the alte was confirmed and the wri 19 now under way.

Yours very truly, &:
H.C. Edmunds, &
Superint end ent,

MCEsp

RG 30, Bur. of Publto Roads
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From Edmunds Anchorage Alaska September 18 1945
To Skinner Juneau

“

Please issue fiead allotment for Anchorage Radio Road five thousand
dollars

Original filed 21/152
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From Skinner Juneau Alaska September 1945

To Emunds Anchorage

Allotment twenty nine Anchorage Radio Road issued

Orig. Filed pf 152

\

t

a ae vceerigs tenet ian nt HI mr een eR NET I MET
oF then

- +

-
kG26, Bur. oF Public Roads
é. 6D, Gen Corr + Related Recs, e587.Bax. (43!

Gory: ;eUdHEN'Suy Jo SBulpjoH Peylssejoaq / payissejouA euywo peonpodey



ptirmnmenie ase e o~ a
‘
v

Aygust 28, 194

ne
A EN

: UNITED STATES
DEPARTMENT OF THE INTERIOR
ALASKA ROAD COMMISSION

ANCHORAGE, ALASKA

My. Hawley SterlingAsst. Chief Engineer
Alaska Road Commission
Juneau, Alsska

Dear ir:
I contacted Mr. Wm. Wagoner of KFOD wit reference &road to the provosed new site of the radio station. Mr. Wagyner in-formed me that while he had received permission from the Federal

ECommunications Commission to put up a new station this permission wasgranted some years ago, Since that time the Alaska Communit cationsSystem has built a new station in the vicinity of the site selectedby him and he was going to check up with the Federal CommunicationsCommission to find out if the proposed site approved of some yearsago is still satisfactory, In view of there being some doubt re~garding the suitability of present site » no work will be done untilI hear further from Mr. Wagoner apart from making the survey,
Yours very truly, .

M. Cw E
MCE:p Sune mdent.
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Feoa Skcioner June Alasia Augnat 17 1945

To Edeunds Anchorag BLUE

Territory hos aubhurdsed slgSt thousand dollars for Wagner reedyourlet
Margh nineteea fourty four pd Seith rectasts that wr be undertinken
aa cerly oa lobor o utpmont ome metertsd ewrilathe Inform Taylor
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HIGHWAY ENGINEER

August 14, 1945

Alaska Road Commission,
Juneau, Alaska.

Gentlemen: .

After reading Mr. Edmnds report on the Wagner K.F.Q.D. roadand figuring that K.F.Q.D. is quite essential to Anchorage and vicinityalso to the four or five families living along the route I feel thatthis department can make an allotment for this road up to sightthousand dollars ($8,000) The time of course, being when convenient to.Mr. Edmunds having labor, equipment & material,
Mr. Wagner explained to me recently that his directive to moveout of the city and get sterted on the new site seemed rather unreasonableto him as he was unable to get the necessary equipment. However, Mr.Edmunds will probably know about this.
I did not know of the 1944 estimate of the work until I returnedto Juneau or that it had been talked of before. ‘

Yours truly,
.

:

W. Leonard Smith
Highway Engineer.
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UNITED STATES 84
DEPARTMENT OF THE INTERIOR maALASKA ROAD COMMISSION

ANCHORAGE, ALASKA :

Mr. Ike P. Taylor
Chief Engineer
Ajaska Road Comslesion
Juneau, Alaska

Dear Sir:

Jaly 2h,

423

With reference to your letter of February 28, 1944 and uy freply thereto conceming the building of a proposed road to the oehew radio site for KFQD near Anchorage and a recent request from yo.¢ Spith, Territorial Highway Engineer, onceming the cost of A veeconstructing this mad,
. (ak ey!yeMy letter answering yours covers the cost of connecting the ee _radio site with the main road and the estimste is believed to be } 7fairly close,

. d
However, if funds are mt available to w this work, a narrowroad could be constructed to connect the site with the present dirtroad which would permit materials to be hauled during the sumermonths but would not provide a road which could be used all theyear around,

A calvert should be installed across Little Campbell Creek and’
@ fill made to eliminate the steep grades on the present road, Thiswould remove a condition which is dangerous in the Wintertime and
permit the road to be used mich longer, particularly if our equip~ment could be used for snow renoval,

Some soft places wuld have to be surfaced to provide reason~able service,

It Le estimated that this work could be done at a cost of
$3,000.00 for the new read and $1,000.00 for the culvert and fill,er & total cost of $4,000.00, ;

No 48" culvert is available and one would have to be orderedif the work is approved.

Yours very truly,

MCEzp

RG 30,Bur.o€PublicRoads
=
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smn 26, Towmshin13, North Renge 4 West of the Seward Meridian, the.
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UNITED STATES
DEPARTMENT OF THE INTERIOR
_ sLASKA ROAD COMMISSION

ANCHORAGE, ALASKA

Mr. Ike P. Taylor
Chief Engineer, A. R.
Juneau, Alaska

Dear Sirs - .

With reference to your letter of February 28th concerning the
proposed road to the new radio site for KFQD in the N, W. corner of

army hig opened up a narrow jroad to within epproximately one half miles:
of thesite for the radio station which is vseble during the simmer|
months, ib mite up badiv duving the apring and fall and jt is abandoned
during the winter months on account of snow conditions and extremely steep
PPadas,
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. Several families ore Located in thie rleinity who ge thrmgh the
wooda in the winter and eonneet np with the MeRae Road in the canter of
the east hetf of Gestinr 26, It a roel were conetmeted to the recto
station it woul? he vaed hy all the *amilies in the vicinity and the school
bus would un@oubtedly use it also as there are at least five families liw
ing in this vicinity.
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at certain times all of the roads in this vicinity get extremely
—

slinpery, particularly during the spring and fall, end a narrow road at a
these times if much more dangerous then a wider one. Where rords have to ~*~

be used all year around nartionterly where buses carrying smal] children
have to 7o every day, the construction of 8 narrow road would not be satis=
fectory.
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‘ poad leading to «# radio station is subject to lots of traffic
and this road also would be used more or less continuously by personnels

. A large culvert would be required where the mad crosses Little 3

Campbell Creek and a large fill meade. The cost of this installation alone '

would be at least $1,000 and this is something that would have to be done :

to avoid steep grades and snow conditionse

Two miles of road would have to be graveled with the average haul

three end one quarter miles.

A lower standard road could he constructed at leas expense mt it
ie not believed it rould be satisfactory for all year use and it is heliewed
that maintenance costs would be much highsts

"ith the large amount of traffic on the roads continously during

the winter months and the necessity of providing safe passage for school

buses, our maintenare costs have risen considerably during the past veares

We are compelled to put cinders and sand on
curves and gredes during mild

yveather to keep traffic on the roads even where they are fairly wide and ; 4

it is believed that all roads which heve to be ell weather roeds should be “4

of standard width, well graveled and. drained, with low places raised up ai8
i
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Myr. Ike P. Taylor
Page #2
Mareh 6, 1944

. Mf

ae .
ee80 that we Weve no pot holes whore water collecta*thd cannot be drained,

If this rosd.is to be conetructed a 48" metal culvert should beordered. It should hs about one hundred feet long, but if requirad Iwill check up and vive the eract Length.
The cost of labor and operetions have ‘rereased considerably duringthe past couple of vears and it is believed that the estimate of the emountof monsy requested is anproximetsly correct.

Yours very truly,

MCEt;
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Pobruary98, 1944
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ntendent, Ao RG,
fathorage, Magia,”
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Sad your reply:
the powpesed

o Ragnar?g letter te ite
ted that

Rated of “le of to within
a8 the readty Rew stetloneibjectto very heavy travel,

the station
road with » Bre Besoe foals thasections weld multi on, sever the werat
88 La Ea feale tha Getinate gfperilon ey then would be justifled for this

Xt La requested thatond advise what you Leak over tho
MOIR’ regaired in your opinion

route with this
pruvide a would be the ming.

Very truly yourg,

ike P. Taylor,

SPP rySO ie. Hesse
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FM EDMUNDS ANCHORAGE 27014572 /
TO TAYLOR JUNEAU

GR i4 INT BT

REURTEL WAGNER ROAD: ABOUT ONE AND THREE QUARTER MILES ESTIMATED

COST EIGHT THOUSAND DOLLARS BT 2701452

02252

BD
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Black Juneau Alaska Feb 26 1944Edmunds
Anchorage

Wagner cf KPQD requesting road to propose: station site in letter of twentyfourth
to Hesse pd Advise estimated cost of road required

Taylor

Ipeery
CC Ur, Hesae
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