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Oﬁice Memorandum - uNITED sTATES GOVERNMENT‘.‘{

TO : Director, Bureau of Sport Fisheries and DATE: 12-1-59
Wildlife, Washington, D, C.

FROM : Acting Regional Director, Bureau of Sport Fisheries and
Wildlife, Juneau, Alaska

suject: Status of and Jurisdiction Within Federal Refuges in Alaska

You will be interested to learn that attorneys in the state's (Alaska)
Department of Law are researching a currently held and popular theory that
most of the Federal wildlife refuges in Alaska created prior to passage of the
Statehood Act (Public Law 85-508) might very well be invalid and that the state
has exclusive jurisdiction over such lands.

The question of validity is based upon the fact that none of the areas were
specifically mentioned in the original Statehood Act as was McKinley Park in
Section 11 thereof. They argue that because such refuges were not named the
people of Alaska were not provided with an opportunity to assent to their retention
in Federal ownership,

The exclusive jurisdiction theory arises from Section 2 of the Omnibus
Act which amends Section 4 of the Statehood Act to clarify the matter of juris-
diction over lands of the United States. Generally, it provides that absolute
jurisdiction and control of the United States applies only to land and property
held by natives or by the United States in trust for natives. Using this as a
base, state legal authorities question the right of the United States to legislate
in any manner relative to the control of non migratory wildlife species on the
Federal wildlife refuges.
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Aeting Regional Director, Bureau of Sport July 2, 1959
Fisheries and Wildlife, Juneau, Alaska

Acting Chief, Branch of Wildlife Refuges

Statement on refuges in Alaska

Mr, Hugh A, Johnson, who is in the Research Division of
Farm Economics, Department of Agriculture, is collaborating with
Harold Jorgensen of the Bureau of ILand Management in writing a
beok on Alaskals land RemourceS.

One chapter is on "Recreational Lands,” It will contain
sections on "Forests?, "National Parks", "Wildlife Refuges", and
several other related catepories,

Mr, Philip Dulent, of our staff, was asked by Mr,. Johnson
to draft a statement on the National Wildlife Refuges in Aleskas
Mpr, Johnson was interested in having the pregent recreational
potentiality stressed as well as the future potentialities, It is
A ffienls for us to visuvalize these aress a8 gentributing economi-
eslly to an expanded recrestional program comparsble to that
visualiged by Mr. Johnsons

We have, nevertheless, prepared a statement vihich we
would appreciate having reviewed in your offiece end reuritten, 1f
you gonsider it necessary, Ve are also sending 2 copy to Ir, John -
Buckley to secure his comments. TPlease be perfectly frark with
any sugpestions for improvement or modification of this statement.,

T A
£, ACKE iy WY

(560, WILLIAK

Enclosure

Copy to: Ir. John Buckley
Patuxent Refuge
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RECREATTON - TANDS
National Wildlife Refuges

National Wildlife Refuges have been established in nearly
all of the 50 states under authority originating from treaties
between the United States and Creat Britain and with Mexico, The
first of these refuges was established in Florids in 1903. Many of
the areas in Alaska were established by Execubive orders betwesn |
1909 and 1912,

| National wildlife refuges are established and meintained
to provide for: The protection of wigratory birds, in order to ine
sure an adequate residual brood stock to perpetuate the resources
the preservation through publie owmership of ‘em adequate segment of
the overall migratory bird breeding, migrational and wintering habi-
taty and for public enjoyment of mipratory bird and other wildlife
resources, Nearly half of the total area in national wildlife
refuges is in Alaska, These 1L vefuges are of several types; only
one being primrily for wipgratory waterfowl.

Ten of the 1h, ineluding the 2,720,000~-acre Alsution
Ifsiands Nabional Wildlife Refuge, protect colonies of oceanic birds
and marine mammals, These contain some of the 1arg;és‘b end moat
spechacular concentrations of nesting birds to te found anywhere.
These islands are mostly insccessables They are usually small and
rocky with no human inhabitants. Enormous numbers of Pacii‘ic kitti-
wakes and California murres occupy all available niches on the |

gseemingly sheer walls of rock, Deep water makes 1t possible for even
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a large vessel to drift alwost to the base of such cliffs providing
an excellent opportunity to wateh these birds, The sea otter,
formerly rare, has increased considerably in numbers arcund several
islands in the Aleutian Refuge, Their further ineresse is limited
to those islands having protected beds of kelps

The other three areas, containing nearly 5 million acres,
are primarily for bipepeme animals. Nunivek National Wildlife Refuge,
ocoupying all of the Island with 1,109,390 acres, has the only muske
oxen in Alaska. This herd, numbering sboub 100 animals, was establish-
8d with a nucleus of 3 brought from Greenland in 1930,

Kodisk National Wildlife Refuge, with 1,921,802 acres, has
some of the largest brown bears in the world, The entire area is
open to the public and access is by plsne or foot travel as no roads
exist on the refuge, Hunbing and trapping are allowed in accordance
with the Alaska Game Taws, The deep bays provide excellent shelter
for small boats and various sporiting and trapping activities on the
refuge are condugted from these base camps, fmall amphibious planes
are used consistently by sportsmen on all méjar parts of the refuge. |

Kenal National Moose Range was established in 1941 to ens
sure the continued abundance of this great animal, Located on the
west side of the Kenai Peninsula near Alaskan population centers,
the Moose Range provides a public area for outdoor recreation and is
heavily utilized for that purpose, Over 125 lakes are suitable for
float plane operation, Areas along lakes and streams near the

Sterling Highway from the eastern boundary of the Range to the interw

2
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section of the settlement area, approximately 5 miles east of Moose
River, will be developed to provide for reareational use by highway
travelers, Much of the remainder of the Range will be kept in
wilderness areas as a game conservation measure,

During the summer season, fishing is popularg although the
ourber of fishermen probably does not exceed 500 & year, In the
fally hunting of Dall sheep, mountain goats, and moose atbract hunters
from & wide area, It was estimated that dout 700 moose were harvested
on the range in the fall of 1958, The recent explovatory operations
of oil companies have resulted in additional access roads, These
may facilitabe humerks reaching more remote parts of the mpose range
snd removing an acdequate number of animals to prevent overbrowsing,

The aduinistration of this 2 millioneascre area must be
accamplished with a staff of two or three indiviciuals. The lack of
roads, while a safeguard in protecting the wilderness aspect of the
area, adds to the difficulty of patrols Aerial surveys are expensive
but most practical from the standpoint of covering sipgnificant parts
of the ranpe, It is also the most practical way of censusing the big-
game populations., The use of boats, while slower, is much more relia-
ble in all types of weather,

The management of the lands of the Kenal National Mouse
Range for moose is principally a problem of maintaining a balance
between the habitat and the moose population, They utilize the
entire ares with the exception of high mountain regions, their

nunbers varying with ths quality of the habitat.
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Moose populstions respond quickly %o increased browse pros
duetion, and, in order t¢ muintain the balance between the population
and the available food, reductions in the herd must be made by.pub’;lia
hunting,

There is an interesting variety of wildlife to be seen,
Bands of Dall sheep may be found on the western slopes of the Kenai
Mountaine between Skilak Iake and the hwad of Kabtchemsk Bay,

Mountain goat inhabit the Range inthe vicinity of Skilsk Qlacier,
Brown bear, in limited numbers, end the more sbundant black bear are
dletributed over the area.A Beaver, land otter, Iynx, mink, weasel,
wolverine, alnd coyote are among the fur animeis found on the ares,
Both willow end whitewtailed ptarmigan are present on the Range,
usually in the mountains, Spruee grouse are scatbtered over the lower
areas, Ducks and geese use the Chickaloon flats and some of the rivers
during migration,

While the placier-fed waters of Skilak and Tustumena Iakes
are poor fishing areas, the tribubtary streams and major rivers yleld
good eatches of rainbow and Dolly Varden trout and silver salmon,
Many of the deep, clear lskes on the north end of the Range ars goa&
fighing areas for rainbow trout, and Hiddén Loke is popular for lake-
trout fishing,

The Kenai National Moose Range méy be used for short periods
of time by anyom without a permit for the purpose of camping, taking
photographs, or natural history studies, Hunting, trapping, or taking
garms {ish is permitted by anyone who complies with the provisions of

i
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the Alaska Game Isw and repulations. Conmereial lodges are not per-
sitted, Temporary bent camps for private use are allowsd withoub
formal permit provided that no gite may be occupled for more than €0
daye and all installations and facilities muist be removed from the
site after the conclusicn of occupancy.

(ud des or Apents who furnish transportation to hunters,
fishermen, or others mst securs a permib (12sued without charge)
from the Refupe Menager for establishing or mainbaining a camp of
any type. Ouides and agents, novever, may not estsblish or mine
tain camps on the Kenai River, Sidlak Tekee, Fidden Ieke, Russian

River, or Upper and lowsr Russian Tekes.
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for which they wers established. Oropa mre grows on sefuge lands primerily
as Tesd for wildlife snd not for the production of reveawe or yublio service
a8 might be the cane on other Govermment lands. The same situstion prevalls
in relation to timber cutting, gresing, \repping, and many othey uses made
of refuge lands vhere the imsnance of permits or sasements i baged on n
deterninetion of the wildiife management needs and vequirements. i
4. The adoption of a waiforn procedure wonld, I belisve, sonetitute
.2 great step forward in clarifylng the spproach 6f the genersl publie, as
well as the zovernmental sgencies involved. In this regard it 1s smggeatod
-cud aud uniform prosedure the B.3.K. may

that upen the adeption of a elesr-cu paed )

vish to delsgate to other agencles the anthority to lssue eamements and -

pormite vhich ave tewporsry or revocsble in their nsture, snd which sre so

loesl in charagter as %o involve only the lands of a olngle sgency. Should ; |
prove %o be the case, the ¥ish and WAl2lAfe Service sxpressss ite . |

Alitugness to assune the obligation of Lmsuance of permits pursugnt to the

uniforn procedure %o be adopted. o Ceen S

(SGD.) ALBERT 1. DAY

b B T S S s
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Chief Counsel, Washingbon, De Ca ‘ July 9y 1946
Assistant Chief Counsel, Chicago, I1l. f
Policy 4o be adopted for granting rights—of-nay,.

Attached hereto 1 & memorandun to me from M. Krummes dated June 26, 1946,
relating to past efforts to arrive ab policy to be adopted for permitting or
granting righte-of-way over public lands and reservationg of the United Stabes,
and more particularly over lands within natlonsl wildlife refuges. *

 One of the queshions which ¥r. ¥rumes would 1ike %o hove answered 1s whether
the conference to be held by one adminigtrative and one legal ropregentabive each
of the Fish and Wildlife Service and the Ceneral Iand OLfice was ever held pursuant
to the recommendstion of the Solleitor in ale memorendum o the Assistant Sscretary
duted December 15, 1944 and approved by then Assigtant Secrebary Oscar L. Chapman
on Jamuary 20, 1945. L

 If such a conference has not bosn held and is still in contenplation, in
addition to the viewpoints expressed in pagt discugsions and inkerchange of cor-
yggpondence upon this pre blem there should be arrived at a procedure for remitbance
of 25 percent of the receipts in sccopdance with Secklon 401 of the act of Juns 15,
1935 (49 Stat. 383), Regardloss of who lssues nermits or who collects the fee 1t
would appear mendatory under the provisions of that act that 25 percent of the re-
selpts 1s to be paid by the Seeretary of the Treasury to the county or counties
in which the refuges are situated for the purposes named in agld acb. Gince use
ermits of %yjsaw other than those canbemplated under the acts of February 15, 1901
3] Stab. 790) and March 4, 1911 (36 Stab, 1253) are frequently executed and are
ot supervised in any way by the faneral Land Office, it would not appear o me
that centralizabion ie gr mtly alded by having the General Lapd Offlce asuperyise
the issmance of permits under those aclo, lowever, as the Solleitor has pointed
ont aince suthority for the issuance of permits even for roads, ganals, telephone
and telegraph lines, as well as electric power ines, springsiron different
statutory sources {l.e, the achs above reforred to, as well as the Fedoral Waber
Power Aeb and the Vigratory Bird Conservation Act, together with the act of June
15, 1935, sypra), a determination of which procedurs to follow 1s an administrative
m&%%ru :

Parbher, in any diseussion of this problem consideration shonld be glven
to the advisability of consultabion with the Tish and ¥1dlife Service in order
$hat condibions can be applied 4o the permits both for the purpose of protecting
the vefuges md possibly for the purpose of providing additional valuabla conwe
siderations, such as the furnishing of power, mainbenance of Covernmont owned
telephone or powsr lines, o any other considerakion which might prove of walue
in the administration of the particular refuge.

Plense advise whether the conference above reflerred to has been held, and
11 not whether it is still in contemplation. T would also appreclate your reé-—
sotion to Mr, Krummes' suggestlon that the permittess remit thelr fees to the

RG 23, FWS
E. | b2, Gen. Corr, 1870495
Rox M|

© " 'sanuoiy [BUONeN 8U} 0 SBUIPIOH PaLISSeIoaq / PaYISSeloUN 8y Woy paonpoiday



Fleh and YLld11fe Service even if it is determined that the General land
Office shall issue the permits, This would seex to me to be a robhor Qo
plicated way of producing 2 vesult which is primarily the responsibility of
the Seeretary of the Treasury, namely, the paynent of 25 percent of the re-
seipba for privileges upon mimm refusot. ‘

 In addibion to My Erwmes? nemorendun, 1 mn attoching soples of
enzliey correspondence upon this mibjoot matber with the request that 14
we raturned with your answer to thin semorandum, ﬁ

(Sgd) Joseph E. Taylor
ST e Jomanh £, Taylor,

MAILED JUL 10 1946
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 Joseph Ey Tayler
WiiMam T, Krumes

Jaslstant Secretary Oscar L. Chapman on January 20, 1945, relating to a policy
~ I» be adopted for permitbing or granting rights-of-way over public lands snd
. Yeservablonscl the United States under the control or jurisdiction of the Hepart
- ment of the Interior as it relates to Habional Wildlife Refuges. ¥

N

- b

Lo ascertaln whether the sonference suggested by the|
what decisions, if any, were determined by such confe
or the proper supervision and processing of applic

office and by the Division of lands, It is also|im-

tion on the several polnte under discussion since
iilce nag been holding a nuber of applications for rights-of-wsy. Tamporary
 authordgations have been granted for some of these rights~ol=way, and others have

. baen stywied for lack of a clear-cut policy relating to the procedure for handlii

. Central Files

. An the event Lhe conferense recomuended by the Solicltor has not as yet besn
1d, there are matbers of policy that would appear to be mandstory for the proper
administration of National Wildlife Refuges repardless of Lhe departmental poliey
 bhat may evolve from such a conference, OUne of thes 4z with regard to Section 401
~of the det of Juns 15, 1935 (A9 stat. 383), that provides for the disposition of
ALl wondes received from privileges on refuges astablished under the Migratery =
‘ A Conasrvaiion Aot of February 18, 1929, or under any other law, proclamstion,
V Hxecubive Order administersd by the Fish gnd Wildlife Service, The disposition
~ of 25 percent of such receipts to the county or rounties in which refuges are
docated appoars to be provided for under ;‘i‘%tiﬁznt&l;&im of Chapber 1, Title 43
of the Code of Federal Regulations wherein it is stated that, "lentals for reser~ =
 (/ vsblon lands shall be applied to the credit of the related receipt, account, or
M Tund", If our interpretation of this is correct, md it 1s determined that certain
7\ righteof-way permits sre to be handled by the General Land Office, it appesrs that
L ~ such monies as may be received in connection thereniyh should be deposited to the
§ ,  “Hefuge Recelpts Pund". Further, il it is so mmm,; it is requested that
NN/ the Fish and Wildlife Service be furnished with cortified true coples of sll pe rpits
) medistel; suance, and that pemwittees,
here Loss are involved, be instructed to remit such fess directly

| issued by the Genorsl Land Office immedistely upon i
 Sm s cesen ¥

%o the Fish and Wildlife Service, Merchandise Mart, Ohicago Sby Jilivois. Alse
rel Land Office be requseted to furnish to the Fish and ¥ o

rvice cortified true coples of all permits on refuge lands iﬁsﬁ&i prior o,
‘ 30, 1946, together with a report of all monies recelved frior to that date,

connsotion with rights-of~way on Hational Wildlife Refuges. - 1)1 gmﬁg‘é‘g . h

%,
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