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R.S. 2477 Primer

MiRing Act of 1866 (July: 26), 1666)

m Section 8 of the Act later codified! in the
Revised Statuites as Ssection 2471

THIRTY-NINTH CONGRLSS., S8Sesa. I. Cu. 262, 263, 1366,
Seo, 8. And o 6t further enacted, That the right of way for the con-

struction of highwoys over public lands, sot reserved for public nses, is
bereby granted.

Grant remainead in effect for 1101 years




Self-Executing Grant

ROW autematically’ comes Inter existence I
accepted

N fermalities; needed

x Noerapplications

a NG permits

s Norrecording

s No official acknewledgment frem| Feds

R.S. 247 ROWS exist or not as a matter of
NIStOrIC fact

Legal existence Is confirmed in court




FLPMA

Eederal Land Policy: & Management Act (Octoher 21,
1976)
ELPVIA'S 706(2) repealed R.S. 2477

FLPMA & 701(a) preserved all valid R.S. 2477 ROWS
existing as off the date: off repeal

IHad the: effect of “freezing” the rghts as; they Were in
October 1976

Ability: ter accept R.S. 2477 ROWS in Alaska likely'ended
on December 14, 1968, PLOI 4582 withdrew: federal
land statewide. Known: as the “Land EFreeze.”




IHoW, tor Accept ani R.S. 2477 ROW

“Puplic Lands™ Reguirement
s Determined at the tinme off acceptance
s Does aboriginal title preclude’ R.S. 24777

Vetheds oif ACCeptance: (lerrew: state: law)
s Officiall Action: by PUublic AUthenity
s Public Use

Scope off ROW — borrow, state law




Acceptance by Pulklic Use

Use as a  Highway”

“Sufificient™ Public Use takes Inte; account:
s EXtent/Ereguency. ofi Use

s Duration of use

s Nature ofi use

s Character oi the land

= Definrte Character of the route

Fermini Requirement

Route must be Necessary o Convenient: to
PuUBblic




Key: Public Use Cases in Alaska

Fameny v Penton, 59 B.2d 121 (Alaska
1961).

DlirgRan. Comm. Co. V. Cily.or
piirgnam, 705 P.2d 4101 (Alaska 1965).

Fizgerala V. rPoaaicompe, 948 P.2d 1017
(Alaska 1996).




ANCSA

Fand conveyed IS sukject te valid existing
rights (43 U.S.C. 8 1613(Q))

Even i these existing rights are not
recorded or othemnvise identified

Mest landl selections Were made: Withoui
any knowledge off Whether State-claimed
R.S. 2477S cressed! the property




The State of Alaska’s
“RS 2477 Project”

19805s/1990s; — DNR! researched andl identified
R.S. 247 trails

x Over 650 trailsiidentified, traversing theusands ofi

miles of Alaska terrain

1998 — [Legisiatire enacted AS 19.30.400
n Codified the State's claim te trails identified by DNR

2010s — Litigate
n Dep’t of Law: hires R.S. 2477 atterney.
s [nitiates and defends litigation invelving R.S. 2477s




PAAD Unit

(Public Access Assertion & Defense)

Mission: “Protecting Alaska’'s future: threugh the
assertion and defense: of access tor Alaskars
PURIIC landsi and Waters.*

Presernve public access tor punlic lands; for:
a Reseurce development

s Hunting

s EIshing

s Recreation

IHas attempted to start recording R:S: 2477
ROWS It has identified




PAAD: IS Seeking Infermation firom the Public

8 Request For Trail Use Informstion - @RE T AR @ e ey = Sy (e

@ drr.alaska.gov/mbw/trsils/paad/index.cfm

S“ﬂGOfA,ﬂSkG myAlaska My Government Resident Business in Alaska Visiting Alaska State Employees

Alaska ikp irtment of Natural Resources _ m
Ml n I ng La n d & Wate r © Natural Resources @ State of Alaska

ML&W Home Fact Sheets Forms Site Index Contact Us

Natural Resources > Mining, Land & Water > Trails > Request For Trail Use Information EE e EE] | Share

Request For Trail Use Information

The State of Alaska Public Access Assertion and Defense needs your

assistance to help preserve public access on Alaska roads and trails!
17B Easements

onal knowledge of historical use of any secondary or primitive road or trail in EAsamant Miases Pibic Atcsss
Alaska before 18687?)If you have this knowledge, please share that information with us: )
Iditarod Trail Easement Project

Alaska Trail Use Rex Trail Management Program
Information Form RS2477 Trails

Navigability Program - Submerged Lands

A sample of the information that we need is described below: Public Fasements - New Regulations

1. Local name of the trail, if established.

2. Provide the best trail description possible from one point to the next. Useful information would
include section, township, range, meridian, USGS quadrangle map coordinates, survey or other
geographical descriptions.

3. Let us know if you have any supporting documentation such as photographs or maps that you
would like to share with us. We may ask you to send a copy via mail or email.




Alaska State Highways
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ANCSA LLands
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State’s Claimed RS 2477 ROWSs
e B

kotkatAutonomous @krug
&
"

Northwest Territories

@ 2013 Google

Bata 510, NOAA, U5 Navy, NGA, GEBCO
Image |IECAO
Image Landsat




CIRI, Chugach, Ahtna Regions
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Klttina Lake / Brenwick-Craig Read
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Bristol Bay, Calista, CIRI Regiens
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Aluet, Bristoll Bay, Koniag Regions
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Arctic Slope, NANA, Doyon Regions

Google earth




Deyon Region
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Sealaska Region
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Ahtna, Inc. v. State, et al.
— An R.S. 2477 Case Study —




Brenwick-Craig Road
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Photo Tour of the Road
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17(19) Easement / Trespass Claim

A4-6658-4 tont_ SO page RF/
L P

dna Kecording Districe

NOW KMOW TE, that there is, therefore, granted by the Inte rlm CO nveyan Ce

UNITED STATES OF AMERICA, unto the above-named corporsatiocn

the surface estate in the lend above described, TO HAVE AND
T0 HOLD the said estate with all the rights, privilepts, {mmmnitries, 346 (July 18 1980)
J

and appurtenances, of whatsoever natute, thereunto belenging,

unts the said eorpoxation, 1ts successors and a&slgns, forever;

EXCEPTING AMD RESERVING 0 THE UNITED STATES from the
lande g0 granted:

(EI¥ 11 €3, €%, Pi, 09, L) An easenent gixty (60}

feat imn width for an existing road from rhe Copper

60 Fool Comter aresz in Sec. 12, T. 2 M., R, 1 ¥., Coppex
River Meridian, southwesterly to site EIN 10z €3,

Easement on the Xlutina River nesr Kiurins Lake, The uses
al lowed are those listed above for a sixty (60

foct wide road eapenment,

60) Foor Ruad The uses sllowed on & pixly

(60) foot wide Toad masemenkt ave: Travel by =i
foar, dogsled, animals, snowmobiles, two and Use Restrctions

three-vheel vehicles, small and latpe alle EX res I N t d
tarrain vehicles, track vehiclesa, favr-wheel S
drive vehicles, automobiles, and trucks. p y OLE




TETERIM CONVEYANCE #0. }L}b 17(b)
parp UL 18 1980 Continued

1 A S One dore Site 'The uses allowed for a gite
(:r(a rtEE casement sze: vehicle parking (e.g., elrcralt,
bhoats, ATV's, saowmbiles, cars, brueksl},
. temporary camping, and loading or unloading.
(EI¥ 10z C53) 4 ome (1} acxe site sasement upland Temporary camping, lcading, or unloading
of the ordinary high water merk in Sec, 1%, T. 1 8., ghall be limited to 24 hours.
2. 2 W.,, Copper Biver MWeridian, on the fefr bank
of the Klutinz River adjoining the west end of
alrstrip EIN 10 C5. The uses allowed are those
iisted above For a one (1) acre site.

Limitat
TS B At Imitations eniUse

(EIX 21 E} An casement for an existing access

brail cwenty-five {25) feet in width from site

EIN 10z G5 in %ec. 19, I. 1 &., R. 2 W., Copper

River Meridian, southwesterly te publie lands. :

The uees allowed ate those 1isted above for a 20 Foot Trail The uses allowed on a twenby-

twanty~-five (25} foot wide trail easewment, Five (25) foot wide trail casement are:
travel by foot, dogsled, animals, snowmobiles,
two and three-vheel vehicles, =nd small
all-terrain vehicies (less than 3,000 lbs,
GCrase Vehicle Weight {(GVW).




Brenwick-Craig Road
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R.S. 2477 Counterclaim:
IHisterical Use TTheory,

1896-1.899 — “All
American® Route te
Klondike' golaifields

o N
i (;fl III.:;H»# I.'-'




R.S. 2477 Counterclaim:
“Vioaern™ Construction & Use: Tiheony.

1960s; - Brenwick-Craig Read Construction

x [Ceonardl Brenwick & Oscar Craig constiucted the Road
10 reach Natwve Allotments at the Lake

a State fundeal a portion of read construction: anad
SUBSEqUERt Malntenance Work

Sulseguent use off road by general public
x Tiravel te river, lake; prvate allotments

s Sightseeing, bery-pIcking, camping

n Boat launching, fishing, hunting




17(b) vs. R.S. 2477

1 7(19) ROW.
Federal ewned
More restrictions
INarrew width (25-607)
Point te peint travel
Emergency: stopping
RESTICLIONS 6N
develepment anaduse

RS, 247 7. ROW.
State ewned
EFEWEN restrctions
Bread width (100F)

Allews fol;
stoppIng/recreatng

Public use w/in RO

NO restrictions on
develepment
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Litigatien; Twists & Turns

Roead Sleughing (eresion)

Jolnder of Private Landowners

State’s: Claimi te 41 Spurs; & Arterals

Cultural Reseurces Investigation




Litigation: Twists & TUrns:
Read SioUughing




Road Skirts the Bluffs




\/1ew: Downriver




Relocation ofi ROW
emporany BYypass, Easements




Results in Multiple Routes




Additional burden to Ahtna land




Aaditional Acreage: Impacted




Litigation: Twists & TUrns:
Jolnder of Private: Landewners




Private Landowner’s Gate




Impact off Joinaer

Presernve: jurisdiction

x Court determinatieon; that |andewWRess; are
Aecessaly and Indispensikle parties

s Also jein all unknoewns:
New:layer ofi complexity’ te; case
State’s Cross-claim: re: gate
Increase costs

Potential fer delay.




Litigation: Twists & TUrns:
Spurs & Arterials




The State’s Claim

41 SpUrs & anterals® — Recreationall Amenities

s Campsites, pullouts, day-use sites, pIChIc areas, hoat
launches, fIshing/rver access) PeInts, SCERIC GVErleoks

EXIst outside scepe of alleged Read ROV

Claim that these: sites Were Used by PIGREErsS
a Pait and parcel with tuse of the Read/dirail

R.S. 2477 ROWS 0F Secondarny Easements

Significant burden ter Altna lands
n Greater than 1 site per mile
a Develop for public use (Kenai River North)




Litigation: Twists & TUrns:
Cultural’ Resources lnvestigation




PlUrpose

Inventery histercal
artiiacts

Link evidence: of
nisterical use with
claimedtlocations; of
SpUrs & anterials

Evaluate evidence

Delineate: houndares
of claimed! sites




Upper Klutina R. Boat Building
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Water Navigation

Mest pIGREErS! Used
the river te go frem
Klutina Lake 1o
Copper Center

Pack moere goeds
Meve muchifiaster

IHOWEVET, apids Were
dangerous




“Klutena City” Camip

Outlet oif Lake
Femporaiy: Settiement
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“Ameys Landing™ (1898)

ACETIO N SALE, "Amers LaNSries NON
LowRR KLuTENMA RIVER, & i

§ i

NEemporany.
settlement just
pefore 1°t set of
fapIds

IHesitant
PrOSPECLONS
stopped to
SURVey. rapias
Viajor
turmareund
POINt




:
Cox’s LLanding @&

(1898)

Another pull-
OUL

llemporary.

Settiement | i R
Cache site =y 5 ﬁ”i P
it 3 T . ‘

No. 78. Cox?s Landing, Look"

/o n
M3  ing down the Lower
PlLliel™ 7% Klatena.




Experts Utilized

Archiaeelogist
Anthropelegist

LiRnguistic Anthropolegist
IHISteran

SUReyor

GlS




Trial

Settlement appears: unlikely (at this peint)

Metions: practice: to limit Issues for trial

Frall o’ taker place in 2015 or 2016




Preposed Legisiation

Senate! BillF 94
= Sen. Olson

IHeuse: Bill- 194
u Rep. Eoster

Both bills referred to
committee

SENATE BILL NO. 94
IN THE LEGISLATURE OF THE STATE OF ALASKA
WENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY SENATOR OLSON

Introduced: 3720/13
Referred: Transportation, Judiciary

ABILL
FOR AN ACT ENTITLED
"An Act vacating a portion of the Copper Center-Valdez right-of-way: and relating to
rights-of-way acquired under former 43 U.5.C. 932 that cross land owned by an Alaska

Native corporation."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska iz amended by adding a new saction
to read:
LEGISLATIVE FINDINGS AND INTENT. (a) The legislature finds that
(1) the federal mining law of 1366 granted a "right-of-way for the construction
of highways over public lands, not reserved for public use right-of-way provision was
codified in sec. 2477 of the Revised Statutes of the United States, and is referred to as B.5.
2477
(2} nghts-of-way were established in the state under B.5. 2477 through use
and development until virtually all federal land in the state was withdrawn when Public Land
Order 4582 was issued on Jamuary 17, 1969, which placed all federal land in the state in a

1
New Text Underlis [DELETED TEXT BRACKETED]




Wihat Wouldl the Legisiation Do?
Resolve R.S. 2477 Issues on ANCSA Land

it wWidtnr tor 60! feet
max, or established
Usage

Limit use to
iransportaen
PUIrPESES only.

Limit State: authorty,
10 Impreve or develop
ROW.

Consultation with ANC
pefore road Work

Consultation withr ANC
PEfore: any.
realignment oifi ROW.

Payment: of Just
COMpPEensation e any/
additional acreage
burdened




Wihat Woeuld the LLegisiation Do?

\/acate the State's interest in the claimed
R.S. 2457  ROW'along Kiutina LakerRoad
10 the extent It everlaps with 1.7(19)
casement

Result = llerminate: Liigatien Between
Ahtna and the State




AEN Support

Januany 2044

x AEN Reselution
sUpperting Antna’s
legislative effiorts

s Committed ter securng
passage of the nill
Impertant fer ANCs| te
WOk tegether
a Contact legislators

= Provide comments and
testimony

ALASKA FEDERATION OF NATIVES
BOARD OF DIRECTORS
RESOLUTION 14-1—

A RESOLUTION IN SUPPORT OF AHTNA'S STATE LEGISLATION
SENATE BILL 94. “AN ACT VACATING A PORTION OF THE COPPER
CENTER-VALDEY RIGHT-OF-WAY: AND RELATING TO RIGHTS-OF-
WAY ACQUIRED UNDER FORMER 43 U.S.C. 932 THAT CROSS LAND
OWNED BY AN ATASKA NATIVE CORPORATION.”

:  Ahfna has been engaged in litigation with the State of Alaska (“State™) over 26-

miles of undeveloped road that stretches from the Richardson Highway to the
outlet of Kintina Lake, which is often referred to as the “Brenwick-Craig Road.”
and

Al 26-miles of the Brenwick-Craig Road (“Road™) lies within land conveyed to

Ahtna. Inc._ in accordance with the Alaska Native Claims Settlement Act
(TANCSA™); and

. The Klutina River drainage is an important subsistence use area for Ahtna

shareholders and has been used by the Ahtna People for millennia; and

. Ahtna recognizes the Road as a 60-foot wide 17(b) public easement reserved by

the federal government under ANCSA. limited to point-to-point transportation
and emergency stopping: and

. The State contends that the Road 1s part of a nmich larger 100-foot wide RS 2477

right-of-way ("ROW™) that mins unimpeded from Copper Center to Valdez fora
total of approximately 103 miles: and




R.S. 2477 ROWS are

a StateW|de Issue for All ANCs
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Fhank you!

[T your have: any qUESLIONS or comments;, please contact me:
Gregory. E. Dolringiton
3000 A Street, Suite 300
Anchorage, AK 99503
(907) 563-8844

Jermain Dunnagan & Owens, P.C.

ANCHORAGE, ALASKA




