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Enstruction Memorandum No. 91-196
Expimes 9/30/92 a

February 25, 1991 u
Tos Arps mn

ia
From Director a

; Subject: Easements Reserved in Small Tract Act Leases and Patents a
i The dasue of veseryed rights-of-way Cor easements) on Small Tract Act leases a
g or patente Has been the subject of debate for a number of years. There have “08

beentiierous Solicttor's Opinions on the subject ag well aa court declstons. ai

ze

This memoratdim is, an, attenpt to congolidate previously issued guidance and
pr poldny and procedure when Small Tnact Act righta-of-waya are

ehhan Eway allong the boundaries af leaseneE patents,’
ippedred in the small tract lease form aromid 2945and |_

(a ddpeddon fost accese-andytilities to smillerapnag
: >

specliteaidy provide for mazizium 33+
eWay.

«

waafirst codified in 43 CER 257.
tiilesgs otherwise provided In the

e classification ordexwis silent on the issue of rights-of-way
S teexéaged ehe.oupoetoty

forae Bedicatton wf a

¢ to provide: ingress and egress to the lessees or

oyide access Lor ubdility sexvices. Confusilon dtiges «8-4

Way attach to tha. lgnd, the Seatus of the nighte~or<
vE a lease ona

GlanstSieamion oindiry and ‘the eee



-purposes remain under the authority of the Small Tract Act.
ngito Tilustration 1, lots 7, 8, 10, and 14 were pateated under the

Act and following termination of the classification, lot 12 was
utider FLPMA. The remaining lots were not patented and rematn ptublitc

K
Pxlor to termination of the classification, access roads were boiit

along the ‘borders, of Ists 7 & 8, 13 & 14, 19 & 20, and along the borders of‘lots -3"& 4, 9& 10, 8 & 14, 9 & 1S, and 10 & 16 as Indicated. The
construction of the roads dedicated the rights-of-way to public use.
the cights-of-way is a waterline that serves the patented lands. Upon
termination of the classification, the road and waterline remain authorized
under the authority of the Smali Tract Act.

(bs After termination of the classification, additional rights-of-way uses
may. bée'nade within the borders of the existing rights-of-way for roads and
urilittes.that serve the smali tract patents without additional authorization
frori the United States. Referring to Illustration 1, a future sewerline that2

4 yvevthe patented tracts may be constructed within the existing
sway without additional authorization or stipulations fron the

R-.2730, Small Tract, was ramoved from the CFR in 1980.
731 .6-2, Rights-of-way, read “The classification order 2

-way over each tract for street and road purposes and

2

1, Between 1938 and 1949 when the lease form was changed to specifirally
Peowdde for rights-of-way, there wete no common law dedications assoetated
with the Small Tract Act, Reservations of rights-of-way in tracts
subsequently patented are addressed the same as other patent reservations.
2. Fxom 1949 until the Small Tract Act was repealed in 1976, a right-of-way
along the borders of each tract was available for public use as provided in
the terms on the lease form, the classification order, or through the
regulgtion requirements.1/ The zight-of-way remained available as long ag
the lands were clagesified for smali tract use. These rights-of-way were
determined to be common law dedications and haf the effect of a pubite

semertt, However, unti] acceptance by use of the eagenent made the
dedication. complete, the Uiriited States could revoke or modify the offer ‘bo
dedicate Im whole or in part. Said another way, udleas the coitmon law
tighhs-of-way were actualiy used for a toad or public utilities to serve a

ULUEL UUES WUL GU PLOWsUt, Lie Gegle ULoWway
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2. Referring to [llustration 1, after termination of the classification, Lot
12 is patented under PLPMA authority. The road into let 10 is proposed to be
extended to proyide secess te lot 12. A Title Y right-of-way is tequized for
the portion of the new road on public land crossing Jots 11, 16, 17, and 18,
because the tight to construct within the auall tract easement terminated upon
the temifaation of the smail tract classification. Aushorization for che new
road where fit crosses lot 10 must be secured from the private landowner.

i. The intent of the Small Tract Act easements was to provide access and
utdtthy accessibility to the affeated tracts. No apparent “public” purpose on
governmental use was contemplated except to carry out the purposes of the
Small Tract Act to provide for intensive utliization of the public Jands.
There was no intent to reserve rights to the United States to collect revenue
for ‘the toads and utilities constructed. ‘Therefore, rights-of-way authorized

_ under the Smad] Tract Act are rental. free.

ties that cross public lands outside the tract borders 7Roads. or util:
of wligther the rights-of-way serve the suteil tracts) or other i

ies: constricted within the rights-of-way borders that do not serve the |
, Sracts tequive a aepatate rights-of-way authorization. Referring to z

Slugtpation 1, the powerline that crosses lots 13 and 19 was authorized ondex -
ara thority becauge it is outside the tract borders. In addition, 2 ——

proposal: to construct a. crude of]. pipeline within the rights-of-way ie not
authotized under the Small Tract Act and a separate authorization is required

|
bate 12: WW

_ Waere- tne pipedime crosses. toby 13, 19, and 20,

3, Upon. fssuance of a small tract patent, the Secretary is deprived of all
tights to the lands except those specifically reserved to the United States.
Under a’common aw dedication, fee Litle lies with the owner of the land
subject to the easement of the public for the use of the land. The government
transfers all. its interest in and jurisdiction over the landa as complately
Lf! the: patent had been made subject to a right-of-way in favor of a named
holder, of such right-of-way. The government has no legal power, except under
eminent domain proceedings for some governmental purpose, to eliminate this
restriction from the patent.

pe nh classified but unpatented sma
£ road

£

and utilities to serve pys
formal grant from the Unite

fSitie: SE law. Tn mosh cased, the. proper duthority is the e«oufity or #Hs.
goverment. Tf tt becomes desirable to abandoa aa existing small tract
gent on public lands, contact the appropriate local government for

istaace. Usthnag [lbustration 1, a road was constructed along the borders of
-§
3:4 4 and 9 & 19 to provide access to a4 small tract lease in lot 4,

Although the laase was abandoned, the construction of the road prior to
te classification dedicated the road as a public easement
4 needed for public access, the Local gov
‘60r' eked foe abandonment of the public easement.

Atlacnmenta, Page .
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