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Memorandum

To: State Director, BLM, Nevada

From: Regional Solicitor

Subject: Small Tract Act Classifications
Your memoranézm of March 8, 1979 presents certain
questions arding classifications made under the Small
Tract Act, nov repealed.

You first ir re as to whether the segregative effect
of Small Tract Act classifications would continue in
view of the Act's repeal. Section 7Ol(c) of the Federal
Land Policy and Management Act, 43 U.S.C. § 1701, et
sede, provides as follows:

"All withdrawals, reservations,
classifications, and designations
in effect as of the date of the
approval of this Act shall remain in
full force and effect until modified
under the provisions of this Act or
other applicable law."

z am of the opinion that the Small Tract classification
remains as a valid classification until the subject land
sas been reclassified and it retains its segregative
effect. :

You next inquire as to the status of legal access

across public lands to lands patented under the Small
Tract Act if the Small Tract classifications are revoked
or declassified. The regulations issued under the Small
Pract Act provide that the classification order may

provide for rights-of-way and if the classification
order does not so provide the right-of-way will be 50 -

fozt along the boundaries of the tract. This provision

Enel, 1-92

NE



arly, for the mutual
tees and lessees, i.e.

n@ Same ready access from
area to area she Associate Solicitor,
Division cf Pub wands 2d August 5, 1957, entitled
“Elimination of a“pight-of-way Reservation from Patent",
holding that tae vichts-of-way in connection with Small
Tracts are common law dedicaticns). Uoreover, Part 5 of
the Federal Land Policy and Management Act provides in
§ 509{a):

benefit of ti
to give paten

"Nothing in this title shall
have the effect of terminating

. any cight-of-way or cignt-of-
ese heretofore issued, granted,
or permitted. However, with
a2 consent of tne holder
2teof, the Secretary concerned

may cancel such a right-of-way
er right-of-use and in its stead
issue a tight-cf-way pursuanietothe provisions of this title
(43 U.S.C. §€ 1769),"

There can be no question that purchasers of Small Tracts
did, in fact, rely upon the cight~cf-way provisions
contained in the regulations. and classification order
providing them access to their lands. I am of theopinionthat Small Tract patentees retain legal access or “a
right-of-use" over the public lands identified in the
classification order whicn provide ‘legal access to their
property. See aiso § 701({a) of the Federal Land Policy
and Management Act which provides:

“Nothing in this Ace or in any
amendment made by this Act shall
be construeé as cerminating any
valid lease, permit, patent,
right-of-way, o¢ other land use
right or authorization existing
on the date of approval of chis
Act."”
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