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Subject: Rights-of-way in connection with small tracts

Your office has requested our epinion as to whether the rights-of-wey

in conection with lands classified for stall tracts under the Act of

Sune 1, 1938, as azended, 63 Stat. 239, 43 U.S.C. 623(0) (1964), our

not patented, mey ba used for the construction of roeds end public

utilities without the necessity of e formmel grant by your office for

the purpose.
:

The Associate Solicitor, Division of Public lends, in a nemorandua

opinion ta the Director, Bures: of Land Managensnt, dated August 5,

1957, subject: "Elimination of a Right-of-Way Reservation Trea Patent”, .

held that the rights-of-wey in connection with small tracts are cosmon-

Jaw dedications. It 1s stated in that opinion in epplisable part, as heme

follows:

the reservation unicubtedly stexs fron 6 similer provision

in Forma 4-775, the sm2ll tract lease form dscued undar the

same statute. Back es far 2s 1945, the lease form contained

this provision to allow ingress to and egress from the srea

of the tract along the boundary linas. The Commissioner of .

the General land Office wes cuthorized to make the final
decision as to the locatioa of the right-of-way whenever

neceszary. In 1949, the lease form specifically provided

fora maximum 33-foot right-of-ti2y. Tois provision was

ducluded in the form adopted in 1950 when the regulations
first provided for an option to purchase the lands under

lease. Circaler 176%, Septeccer 11, 1950, 43 CFR, 1954 cd.

257.16(c), since revised ty Cirewlar 1899, January 15, 1955, . va

43 GFR 1954 ed. Cun. Supp. 257.17(>).
-
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small tract lease form wes inserted,
clearly, for the o of the lessees. It is equally
elear that the {dentical vision was included in patents

: under the regulations which provided for sale es vell as leas-
ing of tracts under the Szall Tract Act to give patentees the
same ready 2ccess fron area to area.

"This provision in

OF

“No apparent 'pudlic' purpose or governmental use vas conten-
plated except to carry out the purposes of tre Small Trect Act
to provide for intensive utilization of the public lands. It
was not intended to reserve rights to the United States. Con-
pare Augusta G. Stanley, et al., A-26959 of lovenver 15, 1954."

The current regulation pertaining to rights-of-vey in connection with
gmail tracts and which has been in force and effect since January 15,
1955, is stated in 43 CFR 2233.5(>)(1957), as follows:

"The classification order may provide for rignts-cf-~ay
ever each tract for street and road purposes and for
public utilities. If the classification order does not
so provide, the right-of-way will be 50 feet along the
boundaries of the tract.”

When land is patented under the Smell Tract Act the whole of the tract
is descrived in the patent subject to the right-of-way for roads and
public utilities.

Ne particular formality is necessary to effect a common law dedication.
The requisite intention may be established in almost any conceivebdle
way. It say be show by written instrusent, by oval declaration of the
owner or by some cthor explicit manifestation by the owner of his pur-
pose to devote the property to public use. The intention may be implied
froa circumstances, or by acts or conduct of the owner which clearly
indicate an intention to devote the lard to public use or from which a
reasousble inference of his intent may be drew. 23 An. Jur. 2d, Dedica-
tion, Section 21, ge 19, and the cases cited therein. Under a comon-
law dedication fee title does not pass and the public acquires only an”
ezsement in the land designated for its use. Carter Oil Conpany v.

Myers, 105 F.2a, 259 (1939). Even though a comaon-lew dedication does
not pass the legal title to the land out of the party making it, it is

_
sufficient to defezt an action for the recovery of the property as
ageinst those vho are using the land in accordance with the purpose for
which it was dedicated. Mo obstruction of the subject of a dedication:
or encroachneat on it by the dedicator or by anyone else will affect

+ the Gedication or impair the right of the public to its benefits, unless
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the land so dedicated has been ebandoned by the public or by proper
“authority pursuant to due course of lav. 23 An. Jur. 2d, Dedication,
Section 50, page 53.

In our opinion the provision tn 43 CFR 2233.5(>) that if the clessi-
' LLeation order does not provide for rights-of-way in connection vith ‘
small tracts, the right-of-way will te 50 feet aleng the boundartes of:

_ the tract, is a clear and explicit nesifestetion on behalf of the
United States to dedicate a portion of each small tract to public use.

, ACcordingly, in light of the above discussion we believe that the
rights-of-way in connecticn with classified but unpatented small trects
may te used for the construction of reads end public utilities, as is
expressly stated in the regulation, to serve patented small tracts,
without the necessity for your office making a formal grant for the ben

purpose.
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