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Lagal. Problems Relstding to Right~ol-Way hoquisition in Alagia

The purpose of mmmmmmmwmmmmrmmmmm
Buresnis righle in comestion with highwey right-of-wsy in Alameks, to anzwee,
to the exbent possible {rem the shebehy facts which are avallasbls, the wific
guewtions shich you have paised in provicus correspondence, and to indlombes the
ciromgtances under which candenation procedure may be wiilized to insure
evallsbility of right-of-wsy to mwet conptruetion reguirements. The chsorva-
ﬁ.mw made hewrein have been dlscussed infeormally with legal personnel of the
D erte of the Intezdor and Justics, but should not be considerad as repro-
mﬁng the afficisl viewe of those depariwents.

It 5.@ conpldared that, mmmammwoftmmnorcmww ,
Suly 24, 1947 (SL Bust. 418; 45 U.S.C, 321d), a1l entries made on public lands
subgeguent to salid date and all patents based thereon have besn and sre subjeet
to & reparvebion in the United States of any and all righto-of-wamy, without
Limitation s to oumber or wddihs, for pudbliec highways dlready constructed or
to be constiucted on sald land.

4 wae statsd by the Houss (eeudttes on Publie hm in Report No. 6?3,
dpbed June 24, 1947, "The Comaittes on Fublic lLends wanimously agrewd that
pasgage of this legislation uill held Lo sliminste wmecossavy negotiations
and 1dtigstion in obtaining proper righte-of-way thvough Alasia.® This legle-~
mmmmw@mm the request of the Department of the Intevior as
axpressed in & letter dated Jamumry 13, 1947, to the Speaker of the lHouse,

mmmammaamumamwww The lebter states
mw,. ¥, » o Fowewsy, for the proper location ef resds snd dn the interest
of public sarvics, it is hecessary in sows instances to cyoss lands te which
title huo pasped fagn the United States. These insteances are Mmitsg o
suserons aw the populstion of the Territory inemas mﬁ
o Lot b a'ié‘m’m o Petmal rame T T!w W‘“
ae and ure or
sinilar to the provisions of the Act of Auguet 30, 1850, (A3 U.B.C. 945
resorves righte-of-way for ditches and canals mmwmd by the avthordty of
the Mited Btabes westl of the 100th meridian. The proposed bill wodd be
epplicable to both public domain and scyquired lands of the United States.

MWMWWwedwmﬁwmatmmmwum
the case of Xde v. United Ststes {263 U. 5. 497). 'he court peinted out that,

&b the time of enmolument of ihe lestslstion, the mimmm“m:mm

w é&tu&‘wa odthar conpbruated or in the process of construction, bubt that W‘-

wre belng condinetod towerd the fepmulstion of plans for reclamsbies .

o WAL gn early stage of the fnwewtigations, Congress beosme mmw :
memwmmmwmwzmﬂ
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diffioult e costly to obtain the necessary rights~of~way for camaly and ditehos
W the werk wes undertalken. To aveld guch enbazrvhgement Congrdus of firsd withe
dwwr grost bodles of the lands fron dispowal under the land lawe. . » - That
stdon proved ungatisfmetory and, by Act of Auguet 30, 1890, Congress

rapenloed
© $be withdrasml, restored the lande to dlspomal under the land laws, and gave the

Mmz%tinmm%mthm should be a resarvition of rightavaf-way. . » &
the court held further thet the statutory reservation was known to all and Yall :
onteymen theretfier acted iv the 1ight of that knowledge so charged to them."
&s said by the Jowsr court in Green v. WilIhite (93 P. 973), the "Congress was
talkting this precauticnery messurs for the protection of & right-olf-uey to the
Oovermmmnt in the event it should later sdopt a reclamation palicy and enter
W such works., It intended thereby to save the Uovermment from the

of purchasing and condenning vights-of-way when the Government became ready
to canstruch ary canal or diteh Y

I believe, therefore, that the ressrvation wader the 1947 Ast congtliutes
an fonpupareble incldent and burden of ewnership of dugh lends and that when the
Bupwen ubiliwes the right-of-wny, it is doing that which it bas o vight to do
and $» not 1leble to pay compensation therefor. The Buresuy is, however, obli-
gaked, under the dct, to weke pyyment for the full wilus of crops and improve-
wanbe loceled on vighte-of-wny, irvaversing land wnder valld entry or undey
poatent, when seld righte-of-way wre ubiliged. This obligatlon doss not externd
{0 payment of severance demages to land, creps, or luprovemsuis oubtslde the
vighte-ofeuny. Before ualing any sfforts to rdsch agresment with entyymen for
orepe and lmprovesents, yau should be assursd that the Bureau of land Manage-
nwnd oonsiders the entry to be valld and in good sianding since, 1f not, the
exteymants sole rights would be thoss of removel. Any agrecments resched for
evpps snd improverents should conbain also & provision relessing the United
$ates from oll clainms to compengstion m:;fi.ng frow its utildsation of the
ighba-of-way.

Parties holding patents dated subsequent to July 24, 1947 whe made valid i
bonestead antry prior to enld date are entiiled to "just compemsstion® for the |
taling of any of their lands wdess s particulsy patent Includes s general
W-«my reservstion in which evemt the pataentes wonld be entitled to pay-

ment only for crops and ivprovenents.

Parties holding pstenta dated prior to July 24, 1947 are, of course,
entitled to "just compensatior® for any telcing of thele lands.

Fatontees of jamie not subject to the 1947 Act are entitled to bs pald
#3ugt compensation” for the iaking of any right-ef-wsy in additien te that i
already included within the Limits of established roads. If the rigit-of-way
limite srs not defined on the reund or by plats, then the right-~of-way would
ardirardly e conmidered 85 encompmosing the roadwsy iteelf plus such additional
widths as were, ot the time of osteblishment, conaidered to be ressonably necos-
saxy for tho protection of the rosdway. In reaching & declsion a» to the limits
of a particular existing right-of-wsy, you should censider all available informe~
o beurlng on the intent of the Unvermeent ab the time of establimhing the
e Incivding teryedn Clestures and secepted prectices in the aves. Generally,
% wnld fm the faoits merotofore submitted thel you wdll be able to

e
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In prenarsl, xuﬂimmmumwm”mmwm
ms Pained in the gpecific cases set aut in your wemossndum of Auguat Zl.
'y Wm\mmuumkmmmmhm

Gagp ). X6 s considewed extrewsly deubbivi that RE 2477 wes intended
to spply to righte-of-wyy reguired by the Unitsd States. This
statute congtituten & cortinuing offer hy the United States to
sthers to make public lands available for Mphexy construction.
Rather, wo fsel that the awthorily for aconisition of right-of«
wmmmm'mmmmmmam

1905 {33 Stat. 615}, a» mmanded by the Aot of June

bm 1h6), the Aet of July 2%, 1947 (61 Stat. 418),
mmmmwtmwmmmmawm m
ny comvants sbove on the metter of debemuining the legal limits
of on sptablished right-of-umy.

Gape 2. m«wmwtm facts submitted, it sovern reaspnshie to
agrune that the United Jtates Jwms a right-of-wmy by
to the readsas established. The width of the right-of-wxy
fon of fact ue is discussed earlisr in this memorsndws,
inder thems clivenmstances, thers would net be sty sxthowity te
onpongate the patentse.

Cape 3. Where the 1947 dct 48 not applicable, it is considered that a
right-of-way sstablished by preseription does not shift and
M‘m<mmumﬂdbu atitled to compenmbion for sy

s dvwalving right-of-wny beyond the Iimits of thwt
mwmcmw«nmmmmm

Gege h. An entrysen in geod stending hes an inchoate property Pight,
sven s apuinagt the United Sigbes, which petsdte him to ume and
mwmemmiummm&mamtmmwm
& manner wdeh will ssmble him to obialn a patent
mwmmmmnﬁwmmwmumm
by salling prevel to third persons, be would not be
from transfarring ary interest  which he might lave in the gravel
o the Inlted States. Neverthelsss, Irmsmmch se Jegul titde te
the gravel is still in the United States, there is congideredle
dovbt am to the proper basisz of assigning walune, if oy, to the .
entryman's interest. Under the cirvumstances, 1f project reguire~

mxtam&:ni%mmﬁa»bhﬁnguv&mwmw

peysent of compangatien, 1% would sppear to be advissllds to
instltube condemation preceedings and to f£ile Jeclarstiony of

P Teiting with a deposit of §1.00 for each owierwkip. An alimrrate

procedire, il acceplable to s particonlwe entyyman, wight be o

ebtatn a right of entyy md reserve to the entryman the vight

to bring it to detemmine his interest. %ma&vﬁrgm
= wbmaumammwormmmmm ?
hmmmm«mammmmmm*

s-vor sontinualicn of Case L, see Page S below,
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Gups 5. The 1947 Act reserves yighis~of-way in sny muober needed.

{aga Gs I the IOA7 Act 1s spplicuble we have unlimited rights. g
the 1947 Aot s not spplicable we must pay for any righte-of~
wey heyond the limits of those previcusly established,

fos8 7. VUnder the facts stated, tha IH47 Act would be sppliceble. The
; MMmmemm;@m

Gage £+ I tho entry wes subsoguant to the 1947 Act, the Buresn Ky
utilige such rights-of-umy as it deatves. IT & valid enbry
wme made, under the appliceble lsw, prior to the 1947 Aet,
the right-of-wey ls limdted Lo that proviously established.

Eage 9. “Thls wea anewersd in our mewovendum of Yeresh 3, 1958, Subjects

Bithority of Terpibory to grant pernittoe leases eomimg
aschoal section lmém‘

Yhere negotintions with perties fron whom the Buresu is taking rightwof-
wvay are nob eaccessiul, ituﬁl,ofcmw,benmmmm%mw
tlon. As to abrymen and patentaes whose land is subject to the 1947 Aet, I
baliove that there is lemnl avthoriky for the Buresy merely to give notics that
1% proposee 1o ubilive its right-of-wmy snd to take possession of the land.
Howewwr, 1t is realized thal this course of action invelves prectical peoblens
In that lepal edstecles could concelvably be ted, basud elther on & oo~
teet of the Buresit's interproteiion of the 1947 Ast or on a disagresasnt with
our appraised valus of crops and Soprovemente, which might vesult In & delsy
in construstion this season. Thewefore, if agresmsnts camot be reached aw
to ths value of crope and lmprovesents or if you belleve that an entryman, e patonds

whose land 43 mubject to the 1947 Act, umy conbost the Buresute taking MM
of the righi-af mmmwmmmmuwm.wﬁh
Dwelsrations of T s to depopit .00 dcte court farmhmwﬂdpmwm

wawwmmwmmmsummmm,mwmm

vidue of the crope and inmprovensnts losated within the right-of-way th respect
0 ‘ench comerchip se to which an agreement as to valus cmmot be resshed, and to
reguest purt orders of possession of the Jund, Enbtrymon and patentsss shoudd

mmmwmﬁnmw‘a&mofwym«wingattmwﬂmmbam
by the Burema arwl the ressons thmfnr.

wwmtim of | for condemmation rlease refer to FRH 21ehu3
wmwmmwmzw l&.mm,msaafmahmmm

0 you. Alzs, please include a raport of pertinent fucts as to sach tract recom-
mended for condewstion. Shoold yon desdve any sdditlonsl Information, plesse

advise and we will furndsh you with Smuediate replies.

1 vesiine that there sre many legel problems affecting right-of-wmy wwlr-» :
odidon fn Almsks snd that It will, undovbiedly be worth: while for Mr, Krewer to -
m%%mwxémmWWWMMtizwmm&muftmw ‘
of Justicn antl the Dureem @f land Hemmgeront to ddpevse matéers of m o TN
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Continuation of Case 4, Page 3 sbove,
Decisions thatu entryman has an inchoate right, even against United States,
is controversial. Earlier cases were contra, See Russian American Packing (o.
vs. U.8., 199 U.S. 57C, and rrisbie vs. Whitney, ¥ Wall. 187. If case is correct,
U.8. can obtain gravel free of cost., However, in recent Alaska case involving
acquisition by Corws of Engineers, lower court held entryman entitled to compensa-
tion, Department of Justice did not appeal; however, it did not concede the legal
position. Earlier opinicn of Departpent of Justice, 34 L.D. 155, indicated also
there might be scme right tec compensation.. Also, Interior field solicitor wrote
opinion on may 8, 1958 concerning Navy acquisition for reclamation purposes in-
volving entry, Solicitor ruled entryman has compensable interest where entry is
in good standing. Whils our cpinion states owner is entitled to compensation, we
advised there was considerable doubt as to proper basis of assigning value, and
advised that if payments were demanded by entryman matter should be handled by .
instituting condemnation procredings, or by obtaining right of entry and havéng . . |
entryman file claim against U.S., In either event
court and government's intevects protected.

matter woul be determined by

E.6 T, GenCorr s Related L2038, (155559
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