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Legal, Problems Relating to Right-of-Way Acquisition in Alaska

The purpose of thie menorandun ie te furnish my general views on the
Sureants rights in comection with highmy right-ofway in Alaska, to anwWwer,te the extent pomeible fren the sketchy farts which are avatlable, the ie
quesbions which you have raised in previous correspondence, and to indloate the
elremsteances under which coniemation procedure may be whdhdged to insure

She observeavallabllity of right-of-way to meet construction requirenents.
tdona made hewsin bave been discussed informally with legal persamel of the

of the Interior and Juwtics, but ahovld not be considered as ropre-
sonking the official view of thege departments.

at ig conaldace that, under the authority of the Act of Congress
July 2h, 1947 (AL Stab. AIS;Ws UBC. 321d), all entries made on public lands
subsequent to enid date and al patents baned thereon have been and are subject
to o reservation in the United States of any and all rights-of-way, without
dinitation ae to number or sidths, for public highways already conatructed or
te be constructedon gaid land

de was stated by the Heuse Goomittee on Public Lands in Rayort Mo. 673,
dated dune 24, 1947, The Committiae on Pubjie Lands unanimously egresd that

of this Legislation will hel to eliminate umecossary negotiations
eenrtl itiestion 4n obtaining proper righte-of-wy through Alasia.” Thie Legie-
lation was introduced et the eatof the t of the Interior asin & letter dated danumry 13, 1947, to the er of the House,

ain wan oot forth ond made

&

pare.
of the

Comittee Reports
The letter etates* » 9 8 Heweres, for the proper location ef rosde ami in the interest

iic garvics, 4% ta necessary in sane ingtances to croes lands te whichts © hap passed fron
the United States. These instences are

sine Natta atEOINwaetous ae the of the Territory increases and
way ever guch lends has, in o muuber of cases,

prevented ditficuseart action and the ture of Pedeorgl funis,
similar te the wrorisiove of the Act of kaqust 30, 1290, (43 0.8primatevegerves tighta-of-way for ditches and canals constructed by the authority ef
the United Stabes weet of the 100th meridian. The w ed 111 be
eggilicable te beth public demain and acqziyed Landa of the United States.

The 1990 Act was construed by the Supreme Court of the United Mtates in
the enge of Yde vo United Sates (265 U. 5S. 497). ‘The court paintedout thak,
@ the time of enactment of the Lecteletion, the United States had vo canalsa Gitehes obiher constructed or in the process of construction, bob thet -baweee

we were being conducted toward the formulation ef plana fer reclamation
erbe “St an early stage of the investigations, Congress became aolicktens
Ueporel wf Laie in thet raylon under the Land Laws ubeht renderLt
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aiffiowlt and cevtly to obtain the necesaarty righte-of—nay for canals and ditches
whee the work was undertaken, To avoid guch Congrdse at first with-
asew great bodies of the lands fran: disposal under the Land laws. .. . That
golden proved unpatiefactery and, by Act of August 90, 1890, Congress repented
the withdrawl, restored the lands to dlaposnl under the land laws, and gave the
diveotion that in all patente there should be ea reservation of righte~or
The court held further thet the atetutory ceservation was Imown te 4]] and Yall
onteymen thereafter acted in the Light of that knowledge so charged to thea.”
du wait by the lower court in Greenv.Wilihite(93 FP. 973), the “Congressws
tating this precautionary meaoure for the-pretection of a right-of-way te the
Governmentin the event Lt showld later adept a palicy and enter
wpon such works, It Intended thereby to save the Gevarnment from the
of purchasing and condeaming rights-of-wey when the Government became ready
te construct any canal or ditch.” ¢

I believe, therefors, that the reservetion under the 1947 Act constitutes
@n invoporable incident ani burdenof emerahip of guch lands and that when the
Burean utilises the right-of-way, it 1¢ doing that whieh It has a vight te do
and de not licble te pry cemtensation tharefar. The Buresu is, however, obsie
gebed, vader the Act, to wake peymont for the full. value of crops and inprove-
winte Leceted on righte-el-way, traversing land under valid antry or under
gotent, when sald righte-of say ere ublliced. This ebligation does not extend
to payment of severance danger to land, crops, or inprovements outelde the
tighte-of way. Before viatcing any efforts to résch agreement with entrymen for
ovepe and dnprovenenta, you should be azoured that the Bureau of Land Manage~
mont considers the ontry to be valid and in gved gianding since, if not, the
exutryman's gele righte wauld be those of removal, Any agreements reached for
topes and ieprovenents ahould contain aleo a provielon releasing the United
States from abl claims te compensstion arising from ite utilisation of the
Magkte-of—uny»

Partdes holding patents dated gubsequent to July 24, 1947 whe made valid
bomtetead ontry priar to anid date are entitled to "Just compensation for the
teking of any of their Lanite urless o particular patent lacludes @ general

right-of any
reserretion in-which event the patentes would be entitled te pay~

ment onky fox crops and inprevenenta.

Fartion holding patenta dated prior to July 24, 1947 are, of course,
entitled to "Just cempaneation® for any tekcing of theic lands.

Satontees of Lamis not subject to the 1947 Act are entitled te be paid
just compensation for the taking of any right-of-way in addition to that
alrwady included within the Limits of eatablished meads. If the right-of-way
Limite are not defined on thse grows or by plats, then the right-of-way would
andinardiy be congidered a0 encompassing the readway iteelf plus such additional
widthe ag were, at the tins of osteblishment, considered to be reasonably necome
@any for the protection of the resdway. In reaching « deciaion as to the limites
of a particular exiating right-of-way, you should censider all available informe-
tien bearing on the irtent of the Goverment at the fines of establighin: the
weed Ancheling terrain fextures and aecepted practices in the area. Generally,
&% weld appear free the facts heretofore oubmitted thet you will be able te

ner & claim to a db-fost right—of-emy.
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in general, I believe that the views eqpremed above cover meat af the
PYuinsd in the speckiic cases vet. ent in peor neoerendum af August 21.

5 spucifie coments as to ech case gre sot forth bellow

Gamel. %% ie considered extremely doubtful that BS 2477 wae intendedte apply to righte~-ef-wy required by the Urited States. ‘this
etatutea constitutes a cartinuing offer by the United States to
ethers to wake public lands avellable fer highway construction.
Rather, wo feel that the anthority fer acquisition of right~of+

wer ooh (5S eee eae)
ae

weeded Cte aot ot hae 30,1905(83 Stat. 616), an waanded by the Act of duneise (iy seks hb, the det of duly 24, 2947 (61 Stat, 518),
wed Secidan ST ot the Federal Aid Gigkeey tot Ise, son
ay coments shove on the axkter af determining the Legal Lindteof an establighed right~of~uxr.

Geer2 On the basle af the fects mibmitied, 1t seems vensonablete
aguume that the United States has a right-of-way byte the readses established. ‘the width of the right-of-way= *

jon of fact as in discussed carlier io this menorandu.
Under thease clreumstances, there would net be any subborkty te
conpensmhe the patentes. :

Cope3. Where the 1947 dct is not applicable, it 4p considered that «

shgbt-ot—uay cotaliiiehed by prescription Spee net met anethe patentee wnild
be entitled to compensation fer eyb dewolving right-of-way beyond the Limitsaf that

proviously conidered-es having boon established.

Sage Ae
dn ecctrymm in geod standing hes an Suchoate property ¥even ae againgt the Snited States, wich pemdte hin teSeer eee@ mancer vivich will enshle him to otain a patent.
way not aliensto the land or any interest therein, as
by enlling grevel to third persona, be wuld wt

te
preciniedtres transferringany Interest which he might bare ina perato the Untied States. insmuuch as legel tate te

the gravel ip sti21 in the United States, there is considerable
douirt an to the proper baste of asetagning value, if ayy, to the “

entxynan's interest. tuier the cirmmetances,if project require: nents make
it

necessary to obtain gravel from entrymen who demandfat poyuent of compensation, 14 would appear te be advisshle to a
ae inetitete cendemetéion proceedings and te file Declaratdensof adfom with a deposit of £1.00 fer each omerekip. in alberrate

procedure, if acceptable to a particuiax entryman, wight be te |},i obtain a right ef entry and reserve te the entrpean the right
—

sywe te bring eit to detemiine his interest. We are giving consider.
ation to the advisability of presenting this ani sther qiestdens taea to the Comptralior Gemmell. Roworar, the precedures suggestedheredn should teke care ef your immediate regudremerta. «

w-For continuaiicn of Gase 4, see Page 5 below,

RG Bey Faerwt Pabfie #: ab §

is, &
BD,

Gen Care ¢ Related Sees, SSeS
B BE. fabat *

geatyory
JPUOHEN

aun jo sGuIploy payssepeq / paylssepun Ou) wou} paonpoday

IE



-h~

Sase.3. The TO Act reserves vighte~of-way in any number needed,

af
the 19M? Act is epplicable we have unlinited rights. tg

the 29h7 Act te not o we must fer any righte-oil-
way beyond the limits of those

} eutablished.

Under the facts stated, he
TOAT Act would be applicable.

The

dat, reserves righta-~of-wiy in
any widths needed

Save8. 2£ tho
ontey was subsequent. to the

1947
dot, the Buren maywitlive euch rights-of—wmy as it deatres, If a valid

wan made,uiler the sable jaw} te the 1947 Act,
the right-of-way is limited to that previously established.

Saas). Ths wea anewered in ow" memorandum of. Merch 3, 1958, Subjects
Authority of Territery te grant persittee leases

coveringachonl section Lariie.
Vhere negotiations with parties fron whem the Bureau is taking right-of

to 2
condaane-

way ave not guccenaful, it wlll, of course,be nectien. Re to art and patentaes whose land is eubject to the 1947 Act,I
believe that there is legal authority for the Bureau merely to give notices that44 te ublbics ite right-dfwar and to take of the land.
Howeves, it ia reelized that this couree of antion Involves practical problens

ted, based elthar on & donan that level ebatacles cauld conceivably be
toot of the Bureguts interpretation af the 19A7T Ast or on a disagreement with

in conatrustion thie genson.
our appraigedvalue of crops and dnprovemsite, which migtt vemult in a delay

Therefore, if agreements carmet be reached an
te the valueaf ¢ and Laprevesents or if you believe that an enteymen, ar pabonrha
whose land 4g subject to the 1947 Act, aay cembest the Surety

y ib whl be eatiefactorrto
af posuaumiad

of the right-ofyay te condemnation, teDeelerations of Talc to deposit £2.00 ante court for wash
a6 to whiehthe value of arepu and £ in not in iesvs, to deposit the

vidoe of the crops and te Jocated within the right-of-way th respect
to ‘each opers: ae to which en agreement as to value camet be reached, and te
request court orders ef pomsezsion of tho land. Itaymen and patentess should
be edvieed to the inatitution ef any proceeding of the action to be takenhy the Bureau arxi the reaeons therefor.

En5 don of for condamation please refer to PEW 2lai.2
and te sty memorandum of Maxch 4 i. Wilitass, copies af which were
to you. Algo, pleges include a raport of pertinent fects an to each tract recom
nendied for cendemmetion. Sheuld you demire any additional information, please
atviso and we will fornich you with demediate replicas.

i vemline that there are many legal problume affecting
etekinof-my soget=efiiden in Alseie and that it will undoubtedly be worth walle for Mr. Krewerte -

mews with you and your stat amt probably with representebives of the Departaant

of Justices and the Burew: of land Menagenont.
to

atequse matters of sasmon intaawigl

Kaat Bur.ot Pablic Reads
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Mr. Soller, Department of
oo nee of the Interior

ow

w
at
eContinuation of Case 4, Page 3 above,

Decisions that entryman has an inchoate right, even against United States,
is contreversial, Earlier cases were contra. See Russian American Packing Go.
vs. U.S., 199 U.S. 57C, and Frisbie vs. Whitney, 5 Wall. 187, If case is correct, |
U.S. can obtain gravel free of cost. However, in recent Alaska case involving :

acquisition by Corzs of Engineers, lower court held entryman entitled to compensa-
tion. Department of Justice did not appeal; however, it did not concede the legal
position. Earlier opinion of Department of Justice, 3) L.D. 155, indicated also 4)
there might be seme right tc compensation.. Also, Interior field solicitor wrote:

~

opinion on may 8, 1958 concerning Navy acquisition for reclamation purposes in- ©

volving entry. Solicitor ruled entryman has compensabie interest where entry is
in good standing. While our cpinion states owner is entitled to compensation, we
advised there was conSiderabie coubt as to proper basis of assigning value, and
advised that if payments were demanded by entryman matter should be handled by ;

instituting condemnation preceedings, or by obtaining right of entry and having_. .,

entryman file claim against U.S. In either event matter woul be determ
* court and government's interests protected.
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