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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1969 to December 31, 1969. It includes

~

the'most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.
The HonorableWalter J. Hickel served as Secretary of the Interior

©

-during the period covered by this volume; Mr. Russell E. Train served
as Under Secretary; Messrs. Hollis M. Dole, Carl L. Klein, Harrison _

Loesch, James R. Smith and Dr. Leslie L. Glasgow served .as-
Assistant Secretaries of the Interier; Mr. Lawrence H. Dunn served
as Assistant Secretary for Administration; Mr. Mitchell Melich
served as Solicitor of the Department of the Interior and Mr. Ray-
mond C. Coulter as Deputy Solicitor.
-This volume will be cited within theDepartment of the Interior

as “76 LD.” -allie .
|

Secretary of the Interior
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cording to. the
guidelines and within the limitsset out in

thisopinion.® .

_ 2 The
appeal

iis ‘dismissed asto all other matters.
Ropert L.

Fowwm,]
u
ember.I

cCONCUR:

Suerman P. Komazt,,Menber,
.

|
| -VERNARD E. JONES

A-30975.. Decided. Fune 30, 1969

' Alaska: Homesites—Settlements on Public Lands
@Rhis to ‘public land‘in Alessio. may be acquired
Gnd oceupancy ‘and. improvement of, land as a ‘homesite without:

proval of the Bureau of Land Management, but the filing of a notice of
location of settlement in the appropriate land office is required in order

|

'. to receive credit for any occupancy or use of land; however, the filing does
not in itself establish any rights in a settler but serves only as notice that

. ‘such rights are claimed, and the acceptance of a notice of location. fora recordation.by a land office is not a. bar to a subsequent finding that no
:

rights,were established in the
attempted settlement,

:

Alaska: Homesites—Act of June 8, 1906—Settlements on.‘Public Lands—
Withdrawals and Reservations: Generally.

_ ‘The Antiquities Act of June 8, 1906, which authorizes the, reservation by.
Presidential proclamation of public Jands containing historic landmarks,

. historic and. prehistoric structures and other objects of historic. or scientific
_» interest and which. authorizes :the. issuance of permits for. archaeological

. exploration does not itself effecta, withdrawal. of any lands from. the
. operation of the public land laws,, and. the fact that land contains objects
of possible historical or scientific interest or is included in a.permit. does
not. create a withdrawal of the land which. constitutesa proper basis for
refusing to aceept. for recordation a notice of location of a homesite claim
‘on such Iand,in Alaska.

APPEAL FROM:‘THE BUREAU OF LANDMANAGEMENT. - -
:

- Vernard E. Jones has: appealed to the Secretary of the-Interior
from a decision. datedMarch 18, 1968,whereby the Office of Appeals
and Hearings, Bureau of Land Management, affirmed a decision of
the Bureau’s Alaska State Office vacating an earlier decision which .

acknowledged his, notice of.location.of a homesite claim. and
holdingthenotice of location.to-be. unacceptable

for:
recordation.

tes

“6 Insofaras the spécial Bonneville authorityis ‘not utilized.thesame decision: the Officeof Appeals and Hearings. affirmed a decision ofFebuary 6,
1968,.whereby the Alaska.‘State Office held the notice of location of a: homesite elaim on
adjacent land in the same section, Anchorage AA’ 346, ‘of Hollis B; ‘Justis to be unacceptable
upon-the same grounds, relied: uponin refusing: recogaition ‘of appellant's elaim;, -SJustis did
not appeal from the Bureau’s decision, and the decision has become final as to him.



134 “DECISIONS OF THE
DEPARTMENT

OF THE INTERIOR [76 LD.

On July 22, 1966, appellant filed his notice.of location, AnchorageAA 85, pursuant to section 5 of the act of April 29, 1950, 48 U.S.C.
sec, 461a (1958), describing therein, by metes and bounds, a tract
of landin unsurveyed sec. 6, T. 2 N., R. 28 W., Seward Mer., Alaska.
Appellazit stated.in his notice that settlement was made on July 17,
1966. On September 20, 1966, the Anchorage district and land office

acknowledged appellant’s claim, stating that:
Our records show that the lands are subject to settlement or occupancy. Your

notice of location is therefore recognized as‘of the date filed.

On October 20, 1966, Joseph McGill and GrantH. Pearson,members
of the Alaska State legislature, protested to the Director, Division
of Lands, State of Alaska, against allowance of appellant’s homesite
claim, asserting that:
The location where his homestead is staked in [sic] on the old Russian Church

thatwas built in 1896: The old Indian graveyard is located near this church and
‘is also on the area staked.

It is very important that these Historical remains be protected and we highlyrecommend that this homestead be disallowed.

The matter was referred to the Bureau of Land Management where
it was treated as a protest. By a decision dated February 6, 1968, the
State Office vacated the acknowledgment of appellant’s claim, and
it declared appellant’s notice of location of settlement oroccupancy to
be unacceptable, after reporting that:
A field investigation shows that the subject lands are within the old Kijik

Native Village which contains the ruins of an old Russian Orthodox ‘church,
archaeological deposits, and bétween two and three hundred Native graves.
Jurisdiction over ruins, archaeological sites, historie and prehistoric monu-

ments and structures, objectsof antiquity, historic landmarks, and other objects
of historic or scientific interest, shall be exercised, under the act of June 8, 1906
(84 Stat, 225; 16 U.S.C. 481-483), by the Secretary of the Interior over all lands
owned or controled by the Government of the United States, which are not
under the jurisdiction. of the Secretary of

Agriculture
or

the Secretary of the
Army. :

* # * * %

Additionally, Public. Land. Order 2171, dated August 8, 1960, provides that
public lands. customarily used by Indians, Eskimos, and Aleuts as burial places
for their dead are withdrawn from all formsof appropriation under the public
land laws and_ reserved. under the jurisdiction of the Secretary of: the Interior
as cemeteries for use in

connection with the administration of the affairs of the
Natives.
The order’ is effective immediately with Tespect ‘to. thosenative cemeteries

delineated. as such on the: plat :of survey, and as to others upon the filing of an
accepted plat of survey designating an area as a:cemetery.
In appealing to the Director, Bureau of Land.Management, appel-

lant asserted that he-actually settled onthe property on May 17, 1966,
that he spent six months’‘therein: 1966, that he-cut logs for-a cabin by
hand and

floated themdown the lake to the cabin site to build a cabin,
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:

.

and that, at rent expense,be had completed his cabin prior to the
State Office?s decision of February 6, 1968. He: denied that he was

destroying grave markers as had been reported, asserting that when
he “finally found the few very old crosses” he “put them in an

uprightposition with, the intention of putting a wire around this.small area.’
He also denied the accuracy,of reports that there are 200 to 300 graves
in the area, estimating. that:.“there would-be at the most. six or ten,”

-

and he stated that any archaeological findings or objects of antiquity
on the Jand had: been “sought-after and dug for by the people from
the Universityof Manatoba [sic].” He also criticized the Bureau for
waiting nearly two yearsafter the filingof hisnotice of location before.

‘deterniining that. the notice was not acceptable, and he
requested.

a

hearing to ascertain the facts ofthe case... -
.

In affirming the action of the State Office, the Officeof ‘Appeals and.
“Hearings observed that the land claimed by appellantwas not sur-._
veyed at the time of his settlement,” that, normally, it is not:until after
lands have been surveyed that. objectson the ground are identified|
and noted on Bureau records;.and that those who make’ settlement
‘claims on unsurveyed lands must’ asstime: the risk that the lands are
‘unreserved. The Office of.Appeals and.‘Hearings found that a report:
from an assistant professor, Department:of Anthropology, University‘of Manitoba, stated that: archaeological studies were carried. out: in
thearea of appellant’s claim between June 15 andSeptember 1, 1966.
It further observed that a report from:aBureau ofLand Manage-
merit. natural resources specialist, dated June 12, 1967; indicated that
the allowance of: appellant’s homesite would be incompatible with the
protection and preservationof the archaeological andhistorical values .

of theKijik site and recommended that the claim be rejected in accord-
ance with the provisions of the Antiquities Act of 1906, 16 U.S.C.
sec. 481 et. seg. (1964). The provisions oftheact and of. ‘the Depart-
‘mental regulations thereunder‘(43 CFR, Part 3), the Office of Appealsand. Hearings held, made it unmistakably’ clear that even injury: to’
antiquities may be:severely punished, and it-concluded that the deter-
mination that homesites: were incompatible with the 1906 law was
‘correct. At the same time, it denied appellant’s request for a hearing,.
finding that, in view of the unéquivocal language of

the 1906 ‘act, no’
“useful -purpose wouldbe served by ahearing.:

- In appealing to the Secretary, appellant contends that the Bureau:
of Land Management, having been fully advised of ‘all the facts,
allowed him to file on the landin question and‘should nowbe estopped

|

from taking any action to prevent him from obtaininga patent, that
there havebeen,in fact, no gravesofficially. established on the property
but onlythe location.offiveorsixoldcrosses, that theonly rightof the
“280 far as the recorddiscloses, the land femains unsurveyed atthis date, a
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_

United States to withdraw this land from the public domain would be
under Public Land Order No. 2171, which withdrew public lands for. -

the protection of Indian cemeteries, and that the refusal of the United
States to issue a patent at this time would deprive appellant of prop-

_ erty without due processof law. Again, appellant requests that the be
granted a hearing or an opportunity for oral

argument.The reasons offered by the Bureau for its action in thismatter and
the reasons advanced by appellant for his appeal from that action sug-
gest some misapprehension on the part of both parties with respect to
the natureof a notice of location or settlement in Alaska andthe effect
of its filing in a land office. Both parties appear to have viewed appel-
lant’s notice. of location as the equivalent of an application for land
which, in the viewof the Bureau, was subject to rejection upon a deter-
mination by that agency that the land applied for should not be dis-
posed of in.the manner contemplated in the filing of the notice and
which, in appellant’s view, upon its approval by. the land office, author-
ized his entry upon the land,

Suchis not the nature of a notice of
‘location.

- Except in Alaska, appropriation of, or entry upon, the
5

public
domain under the nenmineral public land laws is: authorized only |

after application has been filed, the land applied for has been classi-
fied as suitable for the desired usage, and entry has been formally
allowed. A determination by this Department that a tract of land has
a greater value for some use other than that proposed by an applicant
constitutes sufficient grounds for rejection of the application.
Alaska, however, such

:
a determination is not a prerequisite to settle-

- ment upon the public lands. If Jand is vacant.and unappropriated,
that is, ifno prior rights have been established and if the land has not
been.withdrawn:or otherwise closedto,operation: of the public land
laws, any person who is qualified to enter under those laws may,
without seeking or obtaining permission from the land office, occupy
or settle on a tract-of land and, through comphance with one of the |

applicable laws, establish in: himself rights in the land which will
ultimately entitle ‘im to receive patent to the land..It-is immaterial
in such a case that, in ‘the view of the land office, the land may have .

greater value for some other purpose and that it may be, ‘in fact,
wholly unsuited to the type of settlement or occupancy that was made.?
(Althoughprior approval.by the landoffice.is not needed.in order®)

G@ittle upon Jand in:Alaska, a settler is required by the act ofApril 29)
1950,48 U.S.C.. sees. 371, 461a: (1958), within 90.days after settling
épon land,to filein the. appropriate land.office ‘a notice of locationg®

tlement. The purpose of such notice istoprovide the land office with.
‘@ The Classification and:Multiple Use Act of September 19, 1964, 43 ULS.C. §§ 1411-1418
(1964), vests. the ‘Secretary of. the Interior with a’ temporary ‘authority. to classify public
lands, including those tn Alaska, for certain ‘types of disposal or retention, pursuant to
eriteria statedin the act. The statements made in the text above are to be readwith thisqualificationin mind. =

* ~
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information needed for the administration of public lands and to allow
the settler to receive credit for his occupancy and use of the land, the
statute expressly providing that, unless notice is filed in the time
and manner prescribed, credit will not be given for occupancy main-
tained prior to the filing of notice of location or an, application to pur-

—

chase. The filing of a notice of location, however, does not establ¥p
y rights in land, the establishment of such rights being entirel

@ependent upon the acts performedin occupying, possessing and im@
(roving Jand and their relationship to the requirements of the lg

der which the settler seeks to obtain title. See Anne V. Hesines,
A-27096 (June 27, 1955) ; Loran John Whittington, Chester H. Cone,
A-~-28823 (August 18, 1961); Albert L. Scepurek, A-28798 (March 27,
1962).
@he actual appropriation and occupancy of land generallyWp
complished factsat the time a notice of locationis filed. Thus, tit)

Gcceptance of a notice of location for recordation is not the allowanc@
of an application for land but is, in reality, nothing more than the ac-
knowledgement that the initiation of settlement rights as of a, partic-
(ular date has been claimed and a noting of the land: office records ta)
(reflect the existence of that claim, and the acceptance for recordatioy
Qf a notice of location is not a bar to a subsequent finding that, in fa

rights were established in the.attempted settlement. See Charles G.
Forck et at., A-29108 (October 8, 1962). It is clear, then, that the
acceptance of appellant’s notice of location for. recordation on Sep--
tember 20, 1966 did not preclude a later determination that the land
which appellant.claimedwasnot open to entry and that

no
rightswere

- established byhis settlement on the land.
The Department has provided by:regulation (48 CFR 2238.9-2(e))

for the return of the service charge requirdd for recording a notice
of location where the notice is not acceptable for recordation because
the described land is not subject to the form ofdisposition specified
in the notice, and the Department has held it proper to reject a notice
of location where the establishment of rights by the alleged settlement
is barred -by the existence of prior rights in the same land or the un-
availability of land for the particular type of entry attempted. See,
e.g., Anne V. Hesines, supra; Eugene T: Meyer, A-27729 (Decem-
ber 17, 1958) ; FdwardW. Harrington, A-~27823 (June 15, 1959); Bes-
sie G. Stevens, A-28039 (August 25, 1959); Charles G: Forcket a,
supra;Wiliam R..C. Croley, A-80673 (May 11, 1967).

,

The action of the State Officein vacating ibs earlier’ acésiptaniea:of
applicant’s notice of location andin declaring: the-notice to beunac-
ceptable was proper, then, if, at the time of settlement, the land‘was

-

closed to such ‘settlement. We turnnowto an examination ofthey‘prem-
{ses ‘for: the‘Bureau's. determination: ‘that‘the:Jand "‘was Glosed.

to

settlement.’
GE Ga Shera
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As previously noted, the State Office based its conclusion that the
land in question was not subject to settlement upon the findings that:
(1) The land contains ruins, archaeological deposits and graves

which are protected by the Antiquities Act of June.8, 1906; and
(2) Public Land Order No. 2171 of August 3, 1960, withdrew from

all forms of appropriation under the public land laws public lands
which were customarily used by Indians, Eskimos and Aleuts as burial
places for the dead.
The Office of Appeals and Hearings discussed only the first find-

ing;we commenicewith an analysis of the second.
As theState Office found, Public Land Order No, 2171, 25 F.R. 7588

(1960), withdrew “tracts of public landin Alaska customarily used
by Indians, Eskimos, or Aleuts as burial places for their dead” from
all forms of appropriation under the public land laws, and it provided
that the withdrawal should be effective

immediately with respect to those native cemeteries in Alaska which are delin-
eated as such upon the approval and’ accepted plats of survey, and with respect
to other native cemeteries in Alaska; upon the filing in the Land Office having
jurisdiction of the, area; of.an: accepted plat of survey designating ‘an area as
a cemetery, and.the notation. thereon of the character of such

h cemetery
as a

native cemetery,
_. The record: clearly. indicates that no,plat of survey has been filed
which delineates. any native cemeteryon the landin question. Thus,
we cannotconclude. from the: present..record: that the: land was with-
drawn. under. Public-Land Order 217Lion. July.17, 1966, when appel-lant initiated his settlement.

- Turning then to, the.other basis for refusal. to.‘sovert appellant's
notice, section 2 of the act of June 8,.1906,16 U.S.C. sec. 431 (1964),
authorizes the President. of theUnited States, in his. discretion, “to
declare.by,public, proclamation historic. landmarks, historic and pre-

- historic. structures, and other. objects. of historic or. scientific interest
that are situated upon the lands owned. or controlledby the Govern-
ment. of the United States to be national. monuments”: and to “reserve
as a. partthereof parcels.of land, the limits of. which in all. cases shall
be confined to the smallest area compatible with the.

proper
care and

management:of the objects.to be protected.” ....
. Sections3 and 4 ofthe act, 16.U.S.C. sec. 482 (1964), provide for

the: granting of. permits. “for the examination of ruins, the excavation
of, archaeologicalsites, and. the gathering of objects of antiquity”
and for the publication of rules and: regulations by the heads of the

administering governmental
agencies

for the purpose
of

carrying
out

theprovisions.oftheact...
Section.1 of. the act,.16.U.S.C. sec. 433 (1964),

makes it a, crime,
punishable. by: fine. and .imprisonment, to “appropriate, . excavate,
injure, or destroy any historic or prehistoric ruin-or.:monument, or any
object of antiquity, situated on lands owned or controlled by the Gov-
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ernment of the United States, without the permission of the Secretary
of the Department of the Government having jurisdiction over the
lands on which such antiquities are situated.”

:

Section 2 of the act is the only section which on its. face speaks ofa
reservation of lands butit provides for:accomplishing this by a Presi-
dential proclamation designating the reserved land as a nationalmonu-
ment. This, of course, has not been done here.
‘As for sections 1, 3, and 4, nothingin the express language of those

sections has anything to do with the reservation of lands. Can it be -

implied that. they effect. a reservation of lands containing ‘Ristoric
|

ruins orobjects of antiquity ??Wethinknot.- The Antiquities Actwas the subject of a:Solicitor’sopinion.dated
February 1, 1928, 52 L.D. 269, which considered several questions.
raised by the:Department archaeologist. ‘One question was whether -

land includedin a homestead entry was subject to theissuance of an
archaeological permit. The answer was that. at leastuntil the entry-man earned equitable title to the land it remained subject to thejuris-.
diction of the Departinent and therefore:to: theissuance ofpermits.
Until that, time, ruins and other objects of

|

antiquities’on Jand‘in‘an
entry belonged :to the United States. Another’‘question. ‘was whether —

the Department could ‘retain permanent ‘jurisdiction’ over‘archae-
ological 1remains“included

i
inPresent unperfected claimsend future

minatewith
theiisstiande‘ofpatenit: .

“The opinion is ‘significant‘in’ that
iit appea:ars ‘toacca the fact that

entries? he ar cuon Would ter-

Tend nt tn tha A A nt de
SuDjECt LO WIE Antiquities “Cb CH a450 be subject to public Jand

laws, such as‘the ‘homestead law, providing for the entry‘and patenting
of ‘such ‘land: ‘This‘is particularly indicated’ by'the ‘quéstion’as to

whether jurisdictionunder the AntiquitiesAct’ couldberetained over |

land: to be included.it future entries. Implicit 1‘inthe answer was. the
conclusion: that'land subject. to theact is'not’ thereby"“withdrawn:or
reserved from future entry under the homestead law.Such land only
remains: subject to theissuance ofpermits’under the act:until patent.
issues or equitable titleis earned by the entryman.
This view also appears to be reflected

i
In: the terms’ of:‘permits issued .

under theAntiquities Act. ‘The ‘permit issued’ on “April95, 1966, to
the University‘of: Manitoba, to ‘conduct archaeologic' investigations,.

excavations; and collectionsin’ the: area’ in’‘question * ‘provided that
(ay This’‘bermit: shail not ‘be exclusive in character ‘and ‘the United States
reserves the right to: use, lease, or permit the use of said land or any part
thereof forany. purpose.

°ae
4\The permit covered “Department of the Interior lands lying within one. -mile-of..the

shore lines. of ake. Clark andLakeTama, Alaska: * #4,”:

Appellant’s:¢‘elaim, falls easilywithin those limits,
:

. . ef
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Although this is not as broad a statement as would be one that the
land in the permit remains subject to disposition under the public
land laws, it does evince an understanding that the Antiquities Actitself has no segregative effect.
As the record does not show that the land in question has been

withdrawn as an historic site or that it was withdrawn for any other
purpose at the time of appellant’s settlement, we cannot conclude that
it was proper to refuse to accept appellant’s notice of location.

_ It does not follow, of course, that we are ruling that appellant has
established rights in himself through his acts of settlement. Inasmuch

. as the land embraced in appellant’s homesite claim apparently was
‘included in the site of KijikVillage, it may be that there are vested
rightsin the former villagers or their descendants which would pre-
clude the obtaining of any rights through settlement on the landin
1966.

Because of unresolved conflicts involving questions of native rights
in Alaska the Secretary of the Interior recently withdrew all unre-
served public lands:in the State from all forms of appropriation and
disposition under the public land laws except locations for metal-
liferous minerals (Public Land Order No. 4582, 34 F.R. 1025).The
withdrawal was made for the express purpose of determining
and protecting. the rights of native Aleuts, Eskimos and Indians,
and it suspended action on pending applications until January1, 1971,
except in special circumstances. This withdrawal doesnot preclude:the
acknowledgement of appellant’s claim that.he has occupied the land
in. question since July 17, 1966.5 However;should it be determined that

appellant’s settlement was preceded by the establishment of rights
in others, appellant’s homesite location would necessarily. have to be
declared null-and void. If, on the other hand, the land is found to
have been vacant, unappropriated and unreserved. on July 17, 1966,
appellant.is entitled to credit for his acts of occupancy and use after
that date...

- In view of the. conclusions reached here.we’
.

find no ‘issuepresently
ripe for determination which calls fora

“hearing,
and.

appellant'srequest for.a hearingis denied.: '

- Therefore, pursuant: to. the: authority delegated to. the Solicitor by
the Secretaryof the Interior (210DM 2.24 (4).(a) 324 FR. 1848), the
decision appealed from.is reversed, and the case is remanded to the .

Bureauof LandManagement for action consistent with this decision.
-

-. Ernest. F.,Hom,:. ..
Assistant Solicitor.

although uppellant’assetted in’ht appeal ‘to the ‘Director:‘that’tie ‘actually.‘settled.on,theproperty. on May 17, 1966, that assertion was made long after the expiration of 90°daysfollowing the date of settlement, and appellant is entitled only to recognition of theoccupancy which he claimed
¥

within that period,
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