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the application of the “rule of reason,”
namely, that impacts rieed only be con-
sidered (1) which can reasonably be an-
ticipated to occur prior to the completion
of the project, or (2)' which will defi-
nitely occur before or after completion
of the project under consultation.

I am not persuaded that these limita-
tions should be placed on the “rule of rea-
son” test. If other activities (both private
and governmental) can be reasonably an-
ticipated to impact the endangered spe-
cies or its critical habitat, those impacts
should be included within the scope of
the consultation. To exclude considera-
tion of activities and projects which will
occur after the completion of the project
under consultation ecould result in our
ignoring impacts which are likely to
occur and otherwise cognizable under the
“rule of reason.” Likewise, projects and
activities for which administrative dis-
cretion remains should also be con-
sidered. The degree of administrative
discretion, and the likelihood of that dis-
cretion” being exercised in a manner to
diminish impact on the subject species,
are matters which should be included un-
der the “rule of reason” test. -

In conclusion, the opinion of May 25,
1978 is reissued with the removal of the
two limitations in the first full paragraph
on the last page. The “rule of reason”
test should be used to evaluate impacts
which can reasonably be anticipated to
occur from projects and activities before
or after the completion of the project
under consultation or on which adminis-
trative diseretion remains. These projects
and activities, along with their impacts,
should be considered and given an appro-
priate weight in the application of the
“rule of reason.” :

The reissued opinion, modified as in-
dicated in this memorandum, is attached.

Leo M. Krurrz
Solicitor

THE BUREAU OF LAND MANAGE-
MENT  WILDERNESS REVIEW
AND VALID EXISTING RIGHTS

M-36910 (Supp.)
Qctober 5, 1981

Federal Land Policy and Management
Act of 1976: Wilderness

Valid existing rights are limitations
upon the Secretary’s authority to manage
activities occurring within wilderness
study area under the nonimpairment
standard. In general, the nonimpairment
standard remains the management norm
unless it would preclude enjoyment of the
rights. When it is determined that the
rights can be enjoyed only through activ-
ities that will permanently impair an
area’s suitability, the Secretary must
manage the lands to prevent unnecessary
and undue degradation and to afford en-
vironmental protection.

Solicitor’s Opinion M-36910, 86 I.D.

89 (1979), modified.

OPINION BY OFFICE
OF THE SOLICITOR

To: SECRETARY

From: SoLICITOR

Sussecr: Tee BLM WirpERNESS
Review. axp Vaun ExsriNe
Ricuts

1. INTRODUCTION

On Sept. 5, 1978, the Solicitor
issued opinion M-36910,.86 I.D. 89
(1979), interpreting sec. 603 of the
Federal Land Policy and Manage-
ment Act (FLPMA), 43 U.S.C.
§ 1782. In addition, two supplemen-
tary memoranda have been issued.
The first, the memorandum of Aug.
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7, 1979 (“Palmer Oil/Prairie Can-
yon”), reviewed the “grandfather
clause” of sec. 603. The second,
the memorandum of Feb. 12, 1980
(“Further Guidance on FLPMA’s
section 603”), discussed the Bureau
of Land Management’s Interim
Management Plan and valid exist-
ing rights in the context of mining
claims. located pursuant to the gen-
eral mining laws.

This opinion addresses the rela-
tionship between valid existing
rights and the wilderness review
requirements of sec. 603.* It modifies
Solicitor’s Opinion No. M-36910
and incorporates the memorandum
of Feb. 12, 1980.

II. THE - NONIMPAIRMENT
STANDARD AND ITS EX-
CEPTIONS AND LIMITA-
TIONS

Congress has delegated to the Sec-
retary general and comprehensive
authority - to manage the public
lands. As the Supreme Court has
noted, the Secretary “has been
granted plenary authority over the
administration of public lands * * *
and * * * has been given broad au-
- thority to issue regulations concern-
_ing them.” Best v. Humboldt Placer
Mining Co., 371 U.S. 334, 336

1 This opinion formalizes and is consistent
with the position adopted by the Department
on appeal from the decision of Rocky Moun-
tain 0il & Gas Association v. Andrus, 500 F.
Supp. 1338 (D. Wyo. 1980), appeal docketed,
No. 81-1040 (10th Cir. Jan. 5, 1981). Al-
though consistent with the result reached by
the court in regard to allowing activities ‘on
oil and gas leases issued prior to Oct. 21, 1976
(pre-FLPMA 1leases), this opinion does not
adopt the court’s rationale.
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(1968). See also Cameron v. United
States, 252 U.S. 450, 459-60 (1920) ;
Boesche v. Uddll, 878 U.S, 472,
477-78 (1963). See generally 30
U.S.C. §§922, 189; 43 U.S.C. §§2,
1712. With ‘the enactment of
FLPMA, Congress has restricted
the Secretary’s discretion in man-
aging the public lands by imposing
two standards to guide management
decisions. The -first is a general
standard applicable to all manage-
ment activities: “In managing the
public lands the Secretary shall, by
regulation or otherwise, take any
action necessary to prevent unnec-
essary and undue degradation of
the lands.” 43 U.S.C. §1732(b).
The second and more stringent limi-
tation is part of the wilderness re-
view mandated by sec. 603 of
FLPMA. 43 U.S.C. §1782.

Under sec. 603 of FLPMA, the
Secretary is directed to review the
public -lands and identify those
areas that meet the wilderness cri-
teria contained in sec. 2(c) of the
Wilderness Act, 16 U.S.C. §1131°
(¢). Those areas that have wilder-
ness characteristics are then to be
studied to determine their suitabil--
ity for inclusion in the National

‘Wilderness Preservation System.

The Secretary is required to make
recommendations on their suitabil-
ity or nonsuitability to the Presi-
dent by Oct. 21, 1991. In turn, the -
President makes recommendations
to the Congress which decides which
areas will be designated wilderness.
Sec. 603(c) establishes a specific
management standard, known as the
“ponimpairment standard,” appli-
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cable only during this wilderness
Teview:

During the period of review of such
[wilderness study] areas and until Con-
gress has determined otherwise, the Sec-
retary shall continue to manage such
lands according to his authority under
this Act and other applicable law in @
manner 80 as not to impair the suitability
of such areas for preservation as wilder-
ness, subject, however, to the continua-
tion of existing mining and grazing uses
and mineral leasing in the manner and
degree in which the same was being con-
ducted ‘on the date of approval of this
Act: PROVIDED, That, in managing the
public Iands the Secretary shall by regu-
lation' or otherwise take any action re-
quired to prevent unnecessary or undue
degradation of the lands and their re-
sources or to afford environmental pro-
tection. -

43 U.S.C. §1782(c) (italics add-
ed). See generally Solicitor’s Opin-
ion M-36910, 86 L.D. 89, 109-11
(1979).

There is, however, an exceptlon to
and a limitation on the nonimpair-
ment standard. The exception is the
section’s grandfather clause which
authorizes the continuance of exist-
ing mining, grazing, and mineral
leasing uses, “in the manner and de-
gree” in which they were ocourring
on Oct. 21, 1976, the date of enact-
ment of FLPMA. This grandfather
clause was analyzed in both the ini-
tial Solicitor’s Opinion and the
supplemental memorandum of
Aug. 7, 1979.

The limitation on the nonimpair-
ment standard; and the subject of
this opinion, is the savings clause of
sec. 7T0L(h) of FLPMA, This sec-
tion provides:

All actions by the Secretary concerned

under this Aect shall be subject to valid
existing rights.

43 U.S.C. § 1701 note.
The clause limits the applicabil-

“ity of the nonimpairment standard

by specifying that the standard can-
not be applied in a manner that
would prevent the exercise of any
“yalid existing rights.”

1IL. VALID EXISTING .
RIGHTS

Although the legislative history
1s largely silent on the scope of this
term,? it is not unique to FLPMA.
The term has an extensive history
both in the Department and the
courts. o

In defining “valid = existing
rights,” the Department . distin-
guishes three terms : “vested rights,”
“valid existing rights,” and “appli-
cations” or “proposals.” 2 “Valid ex-
isting rights” are distinguished
from “applications” because such
rights are independent of any sec-
retarial discretion. They are prop-
erty interests rather than mere ex-
pectancies. Compare Schraier v.
Hickel, 419 F.2d 668, 66667 (D.C.
Cir. 1969) and George J. Propp, 56
1.D. 347, 351 (1938) with Uddll v.
Tallman, 380 U.S. 1, 20 (1965),
United States ex rel. MeLennan v.

2 See generally H.R. Rep. No. 1724, 94th
Cong., 2d Sess. 65 (1976), reprinted in Senate
Comm. on Energy & Natural Resources, 95th
Cong.,  2d Sess., Legisletive History of the
Federal Land Policy and Management Act of
1976 at 871, 985 (Comm. Print 1978).

3 Wach of these terms applies only to third
parties. They do not apply to interests of fed-
eral agencies, departments, or agents. See, e.g.,

Townsite of Liberty, 40 LB.L.A. 3817, 819
(1979).
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Wilbur, 283 U.S. 414, 420 (1931),
and Albert A. Howe, 26 1.B.L.A.
386, 387 (1976). “Valid existing
rights” are distinguished from
“vested rights” by degree: they be-
come vested rights when all of the
statutory requirements required to
pass equitable or legal title have
been satisfied.* Compare Stockley v.
United States, 260 U.S. 532, 544
(1928) with Wyoming v. United
States, 255 U.S. 489, 501-02 (1921)
and Wirth v. Branson, 98 U.S. 118,
121 (1878). Thus, “valid existing
rights” are those rights short of
vested rights that are immune from
denial or extinguishment by the
exercise of secretarial discretion.
~ Valid existing rights may arise
in two situations. First, a statute
may prescribe a series of require-
ments which, if satisfied, create
rights in the claimant by the claim-
ant’s actions under the statute with-
out -an infervening discretionary
act. The most obvious example is
the 1872 Mining Law: a claimant
who has made a discovery and prop-
crly located a claim. has a valid ex-
isting right by his actions under the
statute; the Secretary has no disere-
tion in processing any subsequent
patent application. Second, a valid
existing right may be created as a
result of the exercise of secretarial
discretion. For example, although

4 “Vested rights” has a narrower meaning
within public land law terminology than in
other areas of the law. In public land law,
“vested rights” typically applles to legal or
equitable rights to a fee title. See e.g., Wyo-
ming v. United States, supra at 501-02. Oil
and gas leases, which do not convey fee title,
have not been couched in terms of the tradi-
tional “vested right” usage.
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the Secretary is not required to ap-
prove an application for a right-of-
way, if an application is approved
the applicant has a valid existing
right to the extent of the rights
granted. Similarly, the Secretary
has discretion to approve, deny, or
suspend an application for an oil
and gas lease. Once the lease is
issued however, the applicant has
valid existing rights in the lease.
Valid existing rights are not,
liowever, absolute. The nature and
extent of the rights are defined
either by the statute creating the
rights or by the manner in which
the Secretary chose to exercise his
discretion.® See, e.g., Best v. Hum-~
boldt Placer Mining Co., 371 U.S.
334 (1963) ; Continental O Co. v.
United States, 184 F. 2d 802, 807
(9th Cir. 1950). Thus, it is not pos-
sible to identify in the abstract
cvery interest that is a valid exist-
ing right; the question turns upon
the interpretation of the applicable
statute and the nature of the righte
conveyed by approval of an appli-
cation. Because of the importance
of the individual approval and its
stipulations, a review of each ap-

5 For example, there are interests less than
leaseholds that are “valid -existing rights.”
These include noncompetitive (preference
right) coal lease applications that were pre-
served by the “valid existing rights” clause
of sec. 4 of the Federal Coal Leasing Act
Amendments of 1976, 90 Stat. 1085, emending
30 U.8.C. § 201 (b) (1970). The Secretary does
not have the discretion to reject these appli-
cations if the applicant can meet the statutory
test for lease issuance. Nevertheless, the right
to a lease does not accrue until that determi-
nation has been made. NRDC v. Berklund, 609
F.2d 553 (D.C. Cir. 1979); Utah Interna-
tiongl, Inc. v. Andrus, 488 F. Supp. 962, 969
{(D. Utah 1979). The right preserved is to an
adjudication and, if that adjudication is favor-
able, to a lease.
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proval document will be required to
determine the precise scope of an
applicant’s valid existing rights

where such rights are created by an-

act of Secretarlal dlscretlon

IV. REGULATION OF VALID
EXISTING RIGHTS UNDER
SEC. 603 OF FLPMA

The determination that a particu-
lar interest is' a “valid existing
right” is a limitation on the con-
gressionally mandated management
standard applicable to activities oc-
.curring within wilderness study
areas. Although the nonimpair-
ment standard remains the norm,
-this standard cannot be enforced if
to do:so would preclude recognition
of the right or, in the case of an
issued lease, would preclude de-
velopment under the right. In gen-
eral, restrictions on the right de-
signed to protect wilderness values
may not be so onerous that they
unreasonably interfere with enjoy-

ment of the benefit of the right. In

other words, regulations may not be
“so prohibitively restrictive as to
render the land incapable of full
cconomic development.” Utah v.
Andrus, 486 F. Supp. 995,1010 (D.
Utah-1979). :

The resolution of specific cases
under these general guidelines is de-
pendent upon an analysis of two
variables. The first is the scope of
developmental rights actually con-
veyed by the person’s actions under
the statute or by the Department’s
issuance of the lease or other docu-

ment. The second variable is the
site-specific conditions confronting
the right holder. In general, how-
ever, the nonimpairment standard
governs activities unless this would
nnreasonably interfere with enjoy-
ment of the valid existing rights.
When the nonimpairment standard
would unreasonably interfere with
the use of the rights conveyed, the
holder of the rights may exercise
the rights although it impairs the
area’s suitability for preservation
as wilderness, For example, under
such circumstances a claimant with
a- valid mining claim under the
Mining Law of 1872 may develop
the claim even if this impairs the
avea’s suitability for wilderness
preservation. Similarly, the holder
of an oil and gas lease or a right -of-
way authorization issued prior to-
the enactment of FLPMA may de-
velop the leasehold or right-of-way
to the extent authorized by the -
issuance or approval document. -
It is important to note the dis-
tinction between  pre- .and post-

"FLPMA leases and authorizations.

With the enactment of FLPMA on
Oct. 21, 1976, the Secretary was re-
quired to manage the public lands
under-wilderness review “so asnot to
impair the suitability of such areas
for preservation as wilderness.” 43
U.S.C. §1782(c). Thus applicants
who received a lease or other use au-

thorization after Oct. 21, 1976, for

lands within an area under wilder-
ness review did not receive an un-
limited right to develop since after
that date the Secretary had author-
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ity only to issue those leases, per-
mits, and licenses that would not im-
pair an area’s suitability for pres-
ervation as wilderness. See gener-
ally Utah v. Andrus, 486 F. Supp.
995,1006 (D. Utah 1979). -

The right to develop even if it
impairs an area’s suitability does
not, however, mean that the right is
unlimited. The Secretary remains

under a statutory mandate to man-.

age these areas and their resources:
“in managing the public lands the
Secretary shall by regulation or
otherwise take any action required
to prevent unnecessary or undue
degradation of the lands and their
resources or to afford environmental
protection.” 48 U.S.C. §1782(c).*
By implication, this standard al-
lows the Secretary to authorize uses
or activities necessary to the pur-
poses of the valid existing rights
subject to reasonable mitigating
measures to protect environmental
values. The requirement that the
Secretary regulate uses and activi-
ties to prevent unnecessary and un-

due degradation and to afford en- -

vironmental protection is consistent
with the power of the Federal Gov-
“ernment to regulate property inter-
ests. Since the regulation extends at
a minimum only to prohibiting ac-
tivities' that are not necessary or
that are excessive or unwarranted,
the taking issue is not implicated.”

8 8ee also 43 U.8.C. § 1732(b).

7 These management requirements are com-
patible with the concept of valid existing
rights. First, such rights may constitutionally
be regulated and their value diminished for

- a proper governmental. purpose. See, e.g.,
Andrus v. Allard, 100 S.Ct, 318 (1979) ; Penn
Central Transp. Co. v. City of New York, 438

" U.S. 104 (1978) ; Goldblatt v. Hempsiead, 369
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V. CONCLUSION

Valid existing rights may be cre-
ated by operation of a statute or an
act of secretarial discretion. A valid
mining claim, an oil and gas lease,
and a right-of-way authorization
are examples of valid existing
rights. If such rights were created
prior to the enactment of FLPMA,
they limit the congressionally im-
posed nonimpairment standard. Al-
though the nonimpairment stand-
ard remains the norm, valid exist-
ing rights that include the right to
develop may not be regulated to the
point where the regulation unreas- -
onably interferes with enjoyment of
the benefit of the right. Resolution
of specific cases will depend upon
the nature of the rights conveyed
and the physical situation within
the area. When it is determined that
the rights conveyed can be enjoyed
only through activities that will
permanently impair an area’s suit-
ability for preservation as wilder-
ness, the activities are to be regula-
ted to prevent unnecessary and un-
due degradation or to afford en-
vironmental protection. Neverthe-
less, even if such activities impair

U.8. 590 (1962). Since the management stand-
ard prohibits only ‘‘unnecessary and undue
degradation,” it does not raise constitutional
issues. Second, the rights granted by .the
United States are often explicitly limited by
tha government's authority to regulate. For
example, the 1872 Mining Law provides that
“all valuable mineral deposits in lands belong-
ing to the United States *-* * shall remain
free and open to exploration and pur-
chase * * * ynder regulations prescribed by
law.” 30 U.S8.C. § 22. See generally 30 U.S.C.
§ 189 ; Boesche v. Udall, 373 U.8. 472, 47778
(1963) ;. United -States V. Richardson, 599
F.2d 290 (9th Cir. 1979), cert. denied, 444
U.S. 1014 (1980). -
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the area’s suitability, they must be
allowed to proceed. '

Wirriam H. Corbiron
Solicitor

CLYDE K. KOBBEMAN

58 IBLA 268
Decided October 8, 1981

Appeal from decision of the Montana
State Office, Bureau of Land Manage-
ment, rejecting simultaneous noncom-
petitive oil and gas lease application
M 45009, ’

Affirmed.

1. 0il -and Gas Leases: Applications:
Generally—Oil and Gas Leases: Appli-
cations: Attorneys-in-Fact or Agents

An oil and gas lease application,: Form
8112-1 (June ‘1980), is not completed
in accordance with regulation 43 CFR
8112.2-1 or the instructions on the appli-
cation itself where questions (d) through
(£) are not answered by checking appro-
priate boxes in the gapplication as the in-
structions require.

2. Administrative

Laches—Estoppel—Laches
The authority of the United States to
enforce a public right or protect a public
interest is not vitiated or lost through

lack of enforcement by some of ifs
oﬁicers

APPEARANCES: Bruce A. Budner,
Esq., Dallas, Texas, for appellant.

Aﬁthority :

OPINION BY CHIEF
ADMINISTRATIVE JUDGE
PARRETTE

INTERIOR BOARD OF
LAND APPEALS

Clyde K. Kobbeman filed a simul-
taneous noncompetitive oil and gas
lease application for parcel MT 1 in
the September 1980 drawing in the
Montana State Office, Bureau of
Land Management (BLM). This
application was drawn with first
priority and assigned serial number
M 49009,

On Apr. 80, 1981, BLM issued a
decision rejecting Kobbeman’s ap-
plication because questions (d),
(e), and (f)* were not completed on
the back of the application by check-
ing appropriate boxes, which vio-
lates 43 CFR 3112.2-1(a) (1980).
Kobbeman appealed this decision.

[1] We agree that appellant’s ap-
plication was not completed and
that BLM therefore properly re-
jected it. A simultaneous noncom-
petitive oil and gas lease application
must be completed (43 CFR 3112.2-
1(a)) or it must be rejected as an
improper filing. 43 CFR 3112.6-

‘1 The portion of the application in question
is as follows:

“UNDERSIGNED CERTIFIES AS FOL-
LOWS (check appropriate bowmes) [empha51s
m ongmal] _

* » ®

“(d) Does any party, other than the appli-
cant and those identified herein as other par-
ties in interest, own or hold any Interest in-
this application, or the offer or lease which
may result? Yes [ No [

“(e) Does any agreement, understanding, or
arrangement exist which requires the under-

signed to assign, or by which the undersigned
has assigned or agreed to assign, any interest
in this application, or the offer or lease which
may result, to anyone other than those identi-
fied herein as other parties 'in interest?
Yes ] No[O

“(£f) Does the undersigned have any interest
in any other application filed for the same par-
cel as this application? Yes [J No:[3.""





