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)z By Order filed August 6, 1986, this court invited
N TO: _
ire Q=24T||  the lUnitedi States to submit. a brief amicus curiae setting

forth the views of the United States on this action. The
United States informed the court on October 6, 1986 that it

desired to file an amicus brief.

This case is, from one perspective, a dispute
between a private party, the Mun{pipality of Anchorage, and
a private contractor. It is in essence a dispute over
money. Plaintiff Alaska Greenhouses, Inc. argues that no
highway right-of-way exists along the section lines where
the Municipality plans to construct or permit to be con-

structed certain drainage ditches. Plaintiff also argues



that if a right-of-way exists, the drainage ditches are
outside the scope of that right-of-way. If plaintiff
prevails, it will be entitled to just compensation if the
Municipality or intervenor-defendant Cross Pointe Ventures
takes the drainage ditches. The ability of the Munﬁcipality
to condemn such easements is not questioned.

The United States has no direct interest in
whether Alaska Greenhouses, Inc. receives such compensation.
However, the United States has a strong interest in the
proper interpretation of a federal statute (R.S. 2477, 43
U.S.C. § 932 (repealed 1976)) 1/ which provided for the
establishment of rights~of-way for the construction of
highways across the pnreserved-public lands. Defendants and
intervenors base their asserted right-of-way on that stat-
ute. The interpretation of the statLte asserted by the
Municipality of Anchorage impermissibly enlarges the scope
of the federal offer contained in R.S. 2477 in a manner
which could pose a substantial threat to the management of
federal lands ir Alaska. As the validity of the purported
acceptance by various states of R.S. 2477 rights-of-way by
enactment of section line easement statutes has never been
squarely litigated in a federal court, this case has impli-

cations far exceeding the specif{c controversy between

1/ R.S. 2477 was enacted as Section 8 of the 1866 Lode
Law, 24 Stat. 253, and repealed by Section 706 (a) of the
Federal Land Policy and Management Act of 1976, 43 vU.s.C.
§ 1701, 90 stat. 2703.



Alaska Greenhouses and the Municipality of Anchorage.

Accepting this court's invitation, the United
States will demonstrate: 1) That federal law controls on
the scope of the federal offer in R.S. 2477; 2) That
R.S. 2477 rights-of-way do not include the right to build
drainage ditches unrelated to any highway; and 3) That no
R.S. 2477 highway right-of-way exists along the section
lines at issue in this case.

FACTS

The Unitgd States, in its capacity as amicus, is

not in a position to create the factual record. See Sony

Corp. of America v. University City Studios, 104 S. Ct. 774,

785 n.16 (1984). However, as a friend of the céurt; the
United States believes that it is .important to alert the
court to serious gaps in the record gefore it, and to
suggest'that this court require that the parties complete
the record before the court determines the dispositive
motions before it.

The factual chronology of the land status of the
Alaska Greenhouses' property over the last few decades is
complex, but undisputed. For this brief, suffice to say
that there was a period (1923 to 1944) when:

(1 the section lines ;t issue here had been

surveyed;
(2) the parcel was federal unreserved public land

not subject to any third-party claim under the home-

stead or similar public land laws; and



(3) a statute of the Territory (now State) of

Alaska was in effect purporting to designate highway

easements along all section lines in the Territory.
The Municipality maintains that the simultaneous occurrence
of those three events established a right-of-way fﬁr public
highway purposes along all section lines here. Amicus and
plaintiff disagree. Based on the confusion in the record,
however, it is not clear whether this legal dispute must be
resolved.

While clear on the land status, the record is
extremely unclear on the construction which precipitated
this action. Counsel for the United States was unable to
determine from the record whether any drainage ditches had
been dug; whether, when and where_gny roads had been built
and what if any relationship existszbetween the roads and
the drainage ditches. Alaska Greenhouses alleges that the
Municipality has permitted the construction of two drainage
ditches on Alaska Greenhouses' property. The Affidavit of
Jerrold Hanson, submitted by the Municipality, states:

3. The section lines along Alaska

Greenhouses, Inc., property will be used

to construct a road and drainage ditch

along the east-west section line and a

drainage system along the north-south

section line,

4. Such drainage systems are routinely

built to channel the flow of water off

property, and

5. Such drainage systems are.routinely

built in conjunction with roads to
protect the integrity of the roadway.
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The facts on con7tructlon are important because if, as the
Unlted States beiieves, the ditches here are in fact unre-
lated to any highway, then this action can be decided on a
narrow ground based upon clearly controlling and recent
Ninth Circuit precedent. In the absence of such clarifi-
cation, this court is asked by the parties to decide an
issue of first impression in the federal courts which has
potential implications in all states with section line
right-of-way legislation.

As stated above, the United States as amicus is
not in a position to create the factual record. The follow-
ing is what the United States believes the record would show
and is based primarily upon a visit to the site 'and examin-
ation of various plats and aerial photos.

Alaska Greenhouses holds ; long-term lease on a
parcel in the northeast corner of Section 24, T13N, R3W
Seward Meridian. The parcel is fronted by Muldoon Road on
the west and is generally located just southeast of the
intersection of DeBarr and Muldoon Roads. The northern
boundary of the Alaska Greenhouses' property is the section
line between Sections 24 and 23, T13N, R3W Seward Meridian.
The eastern boundary is the section line between Sections 24
and 13, T13N, R3W Seward Meridian. The Municipality claims
that an R.S. 2477 highway right-of-way exists along both
section lines and that that right-of-way includes the right

to construct drainage ditches within the right-of-way. The

Municipality has issued a permit to intervenor Cross Pointe



Ventures to construct such ditches. Cross Pointe Ventures
is apparently the developer of a subdivision northeast of
the Alaska Greenhouses' property. The ditches would en-
croach onto the Alaska Greenhouses' side of the section
lines. Neither drainage ditch has yet been const;uctéd.

The planned north-south drainage ditch is unrelated to any
road. The situation is more complicated with the planned
east-west ditch. There is an existing road and drainage
ditch running along the section line between Sections 24 and
23. The entire road and drainage ditch are located adjacent
to, but north of the section line; that is, they are com-
pletely in Section 23 and do not encroach on Alaska Green-
houses' property.

The road was constructed in three segments. The
middle (but chronologically first) ;egment was constructed
approximately ten years ago and serves a subdivision devel-
oped at that time. The second segment, which runs between
Muldoon Road and the middle segment, was constructed approx-
imately two years ago. The final segment extends the road
eastward to a new subdivision of Cross Pointe Ventures. All
three portions have already been constructed and all three
were constructed with a drainage ditch entirely north of the
section line which appears to be adequate to drain water
from the roadway.

These factual issues are relevant because, as we

shall demonstrate below, even if an R.S. 2477 highway

easement exists, it does not include the right to construct
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drainage ditches unrelated to the construction of the

highway. United States v. Gates of the Mountains Lakeshore

Homes, 732 F.2d 1411, 1413 (9th Cir. 1984). The United
States recognizes, however,‘that the construction of ditches
is often an integral and neeessary element in the construc-
tion of highways and thus within the scope of the highway
easement. The Municipality hﬁs not alleged that this is the
case here. It alleges merely that drainage ditches are -
routinely built either to drain thé water éff prppert§ or to
maintain the integ;ity_of highways. The rélevant issue here
is not the routine use of ditches, but rather the actual use
of the proposed east-west ditch and‘its relationship to the
road. The fact thég the road sections have been built with
an existing non-encroaching ditch _suaggests that the new
ditch is for the convenience of the;new subdivision and not
an inteéral and nécessary parf of the road.

If this i; true, the United States advises.the

court that this acfion can be decided on the basis of United

States v. Gates of the Mountains, supra, and therefore

recommends that the court require the parties to clarify fhe
facts relating to the ditches, either by stipulation Br a
limited evidentiary proceeding. The court clearly has
discretion to do so under Rﬁle 56, Federal Rules of Civil

Procedure. Fine v. City of Wew York, 71 F.R.D. 374, 375

~ (S.D.N.Y. 1976).




ARGUMENT

1. Federal Law Controls The
Scope Of The Federal Offer.

This action involves the interpretation of a
deceptively simple statute, R.S. 2477, 43 U.S.C. § 932
(1970) (repealed 1976), which provides:

The right of way for the construction of

highways over public lands, not reserved

for public uses, is hereby granted.

This provision has been construed as a federal

offer of rights-of-way which may be accepted by the states.

Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). The scope of

the federal offer is a question of federal law, United

States v. Gates of the Mountains Lakeshore Homes, 732 F.2d

1411, 1413 (9th Cir. 1984); Frank A. Hubbell Co. v. Gutier-

rez, 22 pP.24 225, 37 N.M. 309 (1933), but within the scope
of that _offer, state law controls whether a right-of-way has

been validly accepted as a public highway. Cochise County

v. Pioneer National Title Insurance Co., 565 P.2d 887 (Ariz.

1977). Put another way, states may accept less than the
federal government has offered, but the states may not
accept more than the federal government has offered.

The Municipality argues that. state rather than
federal law controls the existence vel non of an R.S. 2477
r}ght-of—way here because this is a dispute between private
parties not involving the federal government. This argument
will not withstand scrutiny. R.S. 2477 is an offer for the

establishment of rights-of-way across the federal unreserved
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public lands 'and no other kind of land. If a right-of-way
exists at all.ﬁére, it exists because prior to the entry of
‘Alaska Greenhouses' predecessor-in-interest, the United
States offered and the Staﬁe (then Territory) validly
accepted a right-of-way graﬁt. When the entry by the
homesteader of the public land was allowed, the land was no
longer "unreserved”, and an R.S. 2477 right-of—&a?lcould no
longer be be established. 1If, however, the right-of-way was
.established prior to the ‘entry, the homesteader tock subject
to that right—of-yay because thé United States cannot grant

to one what it has already granted to another. See Leaven-.

worth L&GR ‘Co. v. United States, 92 U.S. 733, 745-46 (1875).

The subsequent patent to the homesteader is a quitclaim from

the United States to the homesteader. Wilson Cypress Co. V.

; .
Del Pozo y Marcos, 236 U.S. 635 (1915). It passes to the

.patentée everything the United States has, except those

reservations to the United States contained in the patent or

implied by existing law. Energy Transportation Systems,

Inc. v. Union Pacific R.R., 435 F. Supp. 313, 317 (D. Wyo.

1977), aff'd, 606 F.2d 934 (10th Cir. 1879). It can in no
way constitute a sécond conveyance to the state. Loéically
then, the state's right-of-way is no gfeater after the
patenting of the surrounding land than it was when the land
was public domain.

-

United States v. Gates of the Mountains Lakeshore Homes,

supra at 1413, "[t]he scope of a grant of federal land is,

As the Ninth Circuit held only two years ago in |




of course, a question of federal law."™ While in some
instances federal law adopts state law in the construction
of its grants, such is not the case with R.S. 2477. 1d.
The cases cited by the Municipality for the
proposition that state law is controlling are inapposite.

Standage Ventures, Inc. v. State of Arizona, 499 F.2d 248

(9th Cir. 1974), held that no federal question jurisdiction
exists in an R.S. 2477 case where the only issue was whether

there had been an acceptance of a right-of-way under state

law and there was no dispute as to the scope of the federal

offer. Here the dispute goes to the scope and meaning of

R.S. 2477 itself.

Reliance on United States v. Oklahoma Gas & Elec-

tric Co., 318 U.S. 206 (1943), 1s 11kewlse misplaced. 1In
that case, the federal statute speczflcally incorporated
state law. However, the Ninth Circuit has squarely held in

Gates of the Mountains, supra at 1414, that R.S. 2477 is a

statute in which Congress neither explicitly nor implicitly
adopted state law on the scope of the grant. The Ninth
Circuit specifically rejected the reliance of defendant in

that case on Oklahoma Gas & Electric.

The cases cited by intervenor Cross Pointe Ven-
tures are likewise inapposite. Alaska Greenhouses has
already argued in its Reply to Cross Pointe Ventures Oppo-
sition to Plaintiff's Motion for Summary Judgment that Hyman

v. State Land Commission, 543 F. Supp. 118 (C.D. Cal. 1982),

is no longer good law after Summa Corp. v. California ex rel




State Lands Commissioner, 104 S. Ct. 1751, 1753 n.l (1984).

Even before Summa, however, Hyman did not support resort to
state law in this case. Hyman related to claims under
Mexican grants in California. These are grants by the
Spanish and Mexican governments prior to the cession of
California to the United States. The United States recog-
nized and confirmed such prior grants, but the lands never

belonged to the United States.

It is undisputed that if plain-
tiffs' land once belonged to the United
States and was subsequently granted by
the United States, federal law would
determine exactly what passed from the
United States. But the instant case
involves land which never belonged to
the United States. :

543 F. Supp. at 121.

Reliance on Oregon ex rél. State Land Board v.

Corvallis Sand & Gravel Co., 429 U.S. 363 (1980), is like-

wise misplaced. That case involved the question of whether
state or federal law controlled the issue of whether sub-
merged lands which had admittedly passed from the United
States could be lost through accretion or avulsion. Here
the issue is whether a highway right-of-way has ever passed
from the federal government and if so, the extent of the
right-of-way. The Supreme Court in Corvallis reaffirmed
that federal law applies to such situations.
Whenever the question in any court,

state or federal, is, whether a title to

land which had once been the property of

the United States has passed, that

question must be resolved by the laws of

the United States. (Emphasis in origi-
nal.) 429 U.S. at 377.

11



That the disputing claimants are now both private
owners does not alter the rule that the validity and extent
of the grants are to be determined by federal law. Thus, in

Energv Transvortation Svstem, Inc. v. Union Pacific R.R.,

435 F. Supp. 313 (D. Wyo. 1977), aff'd, 606 F.2d 934 (l0th
Cir. 1979), the court concluded that it had federal question
jurisdiction to decide a dispute between the holder of a
railroad right-of-way under the 1862 Railroad Act, 43 U.S.C.
§ 934, and a coal slurry pipeline company which had acquired
a subsurface pipeline easement from the successor-in-
interest of the homesteader who had received title to land
traversed by the railroad. The specific question was
whether the railroad right-of-way included the right to use
the subsurface mineral estate. Although the United States
was not a party, the issue was one %f federal law because it
was "a controversy respecting construction of federal acts
and the nature of the estate granted to defendant by them."
435 F. Supp. at 314,

In Chicago & Northwestern Ry. v. Continental 0il

Co., 253 F.24 468, 472 (10th Cir. 1958), the Tenth Circuit
rejected the theory that the extent of a railway right-of-

way would vary depending on whether the United States were a
party.

In the first place, we can find no valid
basis for the inapplicability of Great
Northern [a federal decision 'in which
the United States was a party] to a
contest between parties other than the
Government.



See also Northern Pacific Ry. v. Townsend, 190 U.S. 267, 271
(1903).

In sum, there is no doubt that federal law
controls here. In applying that federal law, it must be

kept in mind that in interpreting a grant from the federal f

no/bdbf“g‘

government, all doubts are resolved in the government's ¢ ,ogk&ﬁb
‘ Or -

favor. Humboldt County v. United States, 684 F.2d 1276, ‘A{‘;.f;M'

1280 (9th Cir. 1982); Andrus v. Charlestone Stone Products

Co., 436 U.S. 604, 617 (1978). Nothing passes except what

is conveyed in clear language. United States v. Union

Pacific R.R., 353 U.S. 112, 116 (1957). This rule applies

to grants to states or corporations for the construction of

public works. United States v. Michigan, 190 U.S. 379
(1903).

O .
II. A Section Line Easement, Even If It Exists,
Does Not Include The Right To Build A
Drainage Ditch Unrelated To A Highway.

Although R.S. 2477 is a statute providing for the
construction of highways, no highway encroaches on the
Alaska Greenhouses' property. This case involves drainége
ditches, not highways.

The United States submits that under United States

v. Gates of the Mountains Lakeshore Homes, supra, drainage

ditches unrelated to a highéay are outside of the scope of
an R.S. 2477 right-of-way. The United Staies recognizes,
however, that construction of a highway often requires the
construction of a drainage ditch as a necessary and integral

part of the highway itself. Such drainage ditches would not
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be considered ocutside the'scope of the easement since they

‘result from the construction of the highway itsei%. As

explained in the statement of facts, clarification of the

record is necessaxry before the court can pass on the validi;

ty of the drainage ditches here. At first blush,'they

appear to be unrelatea to the road construction ané invalid.
The isswe of whether an R.S. 2477 fight—of-way

includes the'right to construct drainage ditches unrelated

to a highway is clearly controlled by the Ninth Circuit

decision in United States v. Gates of the Mountains Lake-

shore Homes, supra. As stated in Part I of this memorandum,

the Ninth.Circuitfheld in that.céée‘thaﬁ the scope and
extent of the easement which'méy be acguired puisuant to
R.S. 2477 is a question of féderal law and that the United
States had not impliedly adopted st;te law as fedéral lJaw in
defermihing the scope of the R.S. 2477 grant. The Ninth
Circuit then held that an R.S. 2477 right-of-way does not

include an easement for powerline purposes. Those holdings

(though in apparent'conflict with the earlier Alaska Supreme

Court decision im Fisher v. Golden Valley Electric Ass'n,
658 P.2d 127 (Alaska 1983)) are controlling in this court.

There are only two factual distinctions between

this action and Gates of the Mountains. First, the

R.S. 2477 right-of-way in Gates of the Mountains traversed

“what later became reserved national fdfégémiéﬁawfééﬁéiwégéﬁr

private land. Second, Gates of the Mountains involved a

powerline rather than a drainage ditch. Neither factor

14



alters the conclusion that no easement for drainage purposes
exists here.

As demonstrated in Part I of this memorandum, the
scope of an R.S. 2477 right-of-way over private lands is the
same as over public lands.

Nor does the distinction between powerlines and
drainage ditches require this court to resort to state law
to determine the scope of the R.S. 2477 right-of-way. The

Ninth Circuit's decision in Gates of the Mountains that

Congress did not intend to adopt state law was based primar-
ily on the existence of statutes which specifically author-
ized the'Secfetary of the Interior to grant powerline
easements over the public lands under certain conditions.
The Act of February 1, 1901, 43 U.S.C. § 959 (repealed
1976) , on which the Ninth Circuit rilied, applied on its
face not only to the granting by the Secretary of powerlines
over the public lands, but to drainage ways as well. Thus,
the same result is necessary for drainage ditches as for

powerlines. Significantly, 43 U.S.C. § 959 does not apply

to the Indian lands which were at issue in United States v.

Oklahoma Gas & Electric, 318 U.S. 206 (1943). Indeed, the

Ninth Circuit in Gates of the Mountains specifically reject-

ed the type of reliance placed on Oklahoma Gas & Electric

both by defendants here and the Alaska Supreme Court in

Fisher v. Golden Valley Electric, supra. Gates of the

Mountains is clearly controlling here.



III. R.S. 2477 Requires Construction In
Order to Establish A Right-0Of-Way.

The issue in this action that is not controlled by
recent Ninth Circuit precedent is whether the Territory of
Alaska's enactment of legislation purporting to designate
highways along all section lines in Alaska was ineffective
because it was not consistent with the scope of the federal
offer in R.S. 2477. 2/ The Supreme Court of Alaska held in

Girves v. Kenai Peninsula Borough, 536 P.2d 1221 (Alaska

1975), that the statutory designation was a valid acceptance
of the federal offer and upheld the validity of section line
rights-of-way under R.S. 2477. No federal court has square-
ly decided this issue.

We shall show, based on the clear language of the

3/

statute, =’ the language of statutég to be read in pari

!
materia, federal cases interpreting R.S. 2477 and adminis-
trative construction that the Supreme Couxrt of Alaska has

overestimated the scope of the federal offer in R.S. 2477.

2/ The Alaska statutes operate in two ways. They purport
to designate highway rights-of-way along section lines in
the unreserved federal public lands. They also impress a
section line easement on the State owned lands. The
authority of the State to impress easements of whatever
scope over its own lands is not doubted. Thus on lands
conveyed to the State pursuant to the Alaska Statehood Act
(which comprise the bulk of the federal lands surveved by
the United States before 1969, Declaration of Francis D.
Eickbush), an easement will exist regardless of the outcome
of this action. We deal here only with the former issue.

3/ The Legislative history is silent on the interpretation
of R.S. 2477.

16



That statute requires actual or, at least, imminent con-
struction. To the extent the Alaska statute purports to
accept rights-of-way without any actual or even planned
construction, the purported acceptance exceeds the scope of
the offer and is invalid.

In analyzing each of these factors, the court must
keep in mind the rules constraining federal grants in favor
of the government set out on page 13.

A. The plain meaning of the statute.

The starting point, for statutory construction, is
the plain meaning of the words of the statute. Alaska v.
Lyng, 797 F.2d 1479 (9th Cir. 1986). ‘
The right of way for the construc-
tion of highways across the public lands
not reserved for public’yses, is hereby

granted. ?

R.S. 2477

Alaska Greenhouses has already focused the atten-
tion of the court on the word "construction”™ in the statute
(Alaska Greenhouses' Reply to the Municipality's Opposition
to Plaintiff's Motion for Summary Judgment at 15), the need

to give that term its ordinary dictionary meaning (see

Powell v. Tucson Air Museum Foundation of Pima, 771 F.2d4

1309, 1311 (9th Cir. 1985)),_anq the rule of construction
that a statute must be interpreted to avoid. surplusage.

United States v. Menasche, 348 U.S. 528, 538-39 (1955).

Rather than repeat those points about the existence of the

word "construction", the United States would focus the

17
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attention of the court on its location in the statute. The
provision grants a right-of-way "for the construction of

highways over public lands." The construction must be over

public lands, that is, it must occur while the land is
unreserved public land. Had Congréés intended to offer

rights-of-way in the absence of actual construction, the

statute would have read:

* fThe right of way for the construc-
tion of highways is hereby granted-over
public lands, not reserved for public
uses- - :

or

The right of way over public lands,
not reserved for public uses, is hereby
granted for the construction of high-
ways.

B.. Similar statutes confirm the
actual construction requirement.
1

_ The fallacy of the overbrpad.construction of

R.S. 2477 by the Supréme Court of Alaska is apparent when
one examines other federal easement stétutes from the
mid-nineteenth century. These statutes must be read in pari

materia with R.S. 2477. See Sands, Sutherland Statutory

"Construction § 64.07.

Most notable is 30 U.S.C. 51 which is the section

immediately following R.S. 2477 in the Act of July 26, 1866, A

4/ Of course, a provision of.a statute must be read in the
context of the whole statute. Richards v. United States,
369 U.S..1 (1962).

18



C. 262 § 9, 14 stat. 253 (repealed 1976)

Whenever, by priority of posses-
sion, rights to the use of water for
mining, agricultural, manufacturing, or
other purposes have vested and accrued,
and the same are recognized and acknowl-
edged by the local customs, laws, and
decisions of courts, the possessors and
owners of such vested rights shall be
maintained and protected in the same;
and the right of way for the construc-
tion of ditches and canals for the
purposes aforesaid is hereby acknowl=- -
edged and confirmed: Provided, however
that whenever after the passage of this
act, any person or persons shall, in the
construction of any ditch or canal,
injure or damage the possession of any
settler on the public domain, the party
committing such injury or damage shall
be liable to the party injured fcr such
injury or damage.

Despite the strong reference to state and local law and

customs, the Supreme Court has interpreted this section to

)
]

include an actual construction requirement.

Under this statute no right or
title to the land, or to a right of way
over or through it, or to the use of
water from a well thereafter to be dug,
vests as against the government, in the
party entering upon possession from the
mere fact of possession unaccompanied by
the performance of any labor thereon.’

* ® %

It is the doing of the work, the
completion of the well or the digging of
the ditch, within a reasonable time from
the taking of possession, that gives the
right to use the water in the well or
the right of way for the ditches or the
canal upon or through the public land.
Until the completion of this work, or,
in other words, until the performance of
the condition upon which the right to
forever maintain possession is based,
the person taking possession has no



title, legal or equitable, as against
the government.

Bear lake Irrigation v. Garland, 164 U.S. 1, 18-19 (1896).

Similarly, Section 2 of the Act of July 6, 1B66
allows the patenting of mining claims to those who have
"occupied and improved the same ... having expended in
actual labor and improvements thereon an amount not less
than one thousand dollars"™. § 2, 14 stat. 251.

In 1875, Congress granted a right-of-way across
the public lands for railroad purposes. Act of March 3,
1875, is Stat. 483, 43 U.S.C. 934 et seq. The right-of-way

may be accepted either by actual construction, Great North-

ern R.R. v. United States, 315 U.S. 262 (1942), or by filing

a profile of the route with the Secretary of the Interior.
43 U.s.C. § 937. 1If acceptance is by filing, the railway
must be actually constructed withi; five years or the
right-of-way is forfeited. Id.

The conclusion is inescapable. Congress was
generous with those who actually placed improvements on the
public lands but never consented to the cluttering of the
public domain with paper rights-of-way by those who had not
constructed, nor were about to construct, such improvements.

cC. Federal. case law supports the
actual construction requirement.

While the federal cases have ne&ér sguarely

addressed the issue of whether section-'line legislation



exceeds the scope of the federal offer, 3/

they clearly
indicate that Congress' concern in enacting R.S. 2477 was

with highways actually constructed. Thus in Central Pacific

Ry. v. Alameda County, 284 U.S. 463, 473 (1932), emphasized

that:

The section of the Act of 1866 granting
rights of way for the construction of
highways, ... was, so far as then
existing roads are concerned, a volun-
tary recognition and confirmation of
preexisting rights brought into being
with the acquiescence and encouragement
of the general government.

In one decision, United States v. Dunn, 478 F.2d

443, 445 n.2 (9th Cir. 1973), the Ninth Circuit went even
further and suggested that the construction had to have

occurred prior to 1866. Later Ninth Circuit opinions have
questioned Dunn on the issue of fﬁe}non-prospective nature

of R.S. 2477, Humboldt County v. United States, 684 F.2d

1276 (9th Cir. 1982); United States v. Gates of the Moun-

tains Lakeshore Homes, supra at 1413 n.3, but as these cases

involved actually constructed highways, they do not undercut

the emphasis placed in Dunn and Central Pacific on actual

construction.

3/ the Eighth Circuit has decided two cases involving
section line easements. Bennett County, South Dakota v.
United States, 394 F.2d 8 (8th Cir. 1968); Bird Bear v,
McClean County, 513 F.24 190 (8th Cir. 1975). Both cases
were decided on the basis of the land status of the parcels
at issue. Admittedly, the Eighth Circuit assumed that
section line easement legislation could form a valid
acceptance, but it appears from the opinions that the actual
(Footnote Continued)
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Cross Pointe Ventures cites Wilderness Society v.

Morton, 479 F.2d 842 (D.C. Cir. 1973), for the proposition
that R.S. 2477 contains no construction requirement.

However, Wilderness Society is in no way inconsistent with

the principle in Bear Lake Irrigation Co. that the rights-
of-way and other rights offered in the 1866 Act vest upon
construction while the land is in public domain status or

within a reasonable time thereafter. In Wilderness Society,

the imminent construction of the North Slope haul road was
clear and definite. Indeed, the actual construction of the
road occurred while the land was in public domain status for
purposes of establishing a highway under R.S. 2477. §/

D. Administrative interpretatibn

-confirms the existence of the
actual construction requirement.

The Department of the Intérior is the agency
within the federal government respénsible for the adminis-
tration of unreserved public lands and, indeed, of the bulk

of all federally owned lands. See generally Titles 16 and 43

U.S.C. On April 28, 1980, the Deputy Solicitor of the

Interior issued an opinion entitled "Standards to be applied

(Footnote Continued)
construction requirement was neither argued to nor addressed
by the court. :

s/ This is so because the action under attack in Wilder-
ness Society was the decision of the Secretary to lift
partially Public Land Order (PLO) No. 4582 for the purpose
of construction of the highway. As the PLO was lifted for
that purpose only, the construction did occur while the
lands were in public land status. See 479 F.2d 842, 882
n.90.




in determining whether highways have been established across
public lands under the repealed statute R.S. 2477 (43 USC
§932)." Federal Ex. 1. %/

The Deputy Solicitor concluded that actual con-
struction was a condition of the grant and that the state
statutes purporting to accept easements along each section
line within the state were insufficient to establish
R.S. 2477 rights-of-way. Federal Ex. 1 at 1l1l. The
opinion's conclusions are reflected in the Bureau of Land
Management Manual. Federal Ex. 2.

The interpretation of a statute by the agency

charged with its administration is granted substantial

deference. Udall v. Tallman, 380 U.S. 1, 16 (1965). If a

statute is silent or ambiguous with respect to the specific
: \

issue, the court may not substitute! its own construction for

a reasonable interpretation by the agency. Chevron USA,

Inc. v. Natural Resource Defense Council, Inc., 467 U.S. 837

(1984) . 1Indeed, deference requires affirmance of any agency
interpretation "within the range of reasonable meanings the

words permit, comporting with the statute's clear purpose.”

2/ That this first comprehensive analysis by the Depart-
ment of the Interior of R.S. 2477 followed the enactment of
the statute by more than a century is not at all surprising.
Although the statute had been the subject of numerous state
court cases and a few federal court cases, the United States
was almost never a party. It was only after the repeal of
R.S. 2477 and the passage of the Federal Land Policy and
Management Act of 1976 [(FLPMA] that it became necessary for
the Solicitor's Office to take a comprehensive look at

R.S. 2477.

2



Alaska v. Lvng, 797 F.24 1479 (9th Cir. 1986). The Solici-

tor's opinion fully comports with the clear purpose of

1866 Act to secure and reward those who actually placed
improvements on the public lands. 1Indeed, since only a
small minority of states have adopted section line easement
statutes, it is not possible to argue that the absence of
section line rights-of-way frustrates R.S. 2477,

The only objection which may be. said against
Solicitor's opinion is that it camtradicts the decisions of
four state courts. The Deputy Selicitor recognized that his
opinion was inconsistent with some state court decisions,
but noted that the state decisions are themselves inconsis-
tent. Thus while some state courts (Alaska, the Dakotas and
Kansas) have recognized section line rights-of-way, Montana

3
has interpreted the federal ocffer in R.S. 2477 to require
construction.
Further, it is immaterial that the

lands now owned by plaimtiff were public

domain at the time the road petition was

presented and acted upem, as section

2477, U.S. Revised Statmtes (43 USC

§932), but grants a right of way for

highway purposes over the public domain,

which grant does not berome operative

until accepted by the public bv the

construction of a highwavy according to
the laws of the state. ‘

Warren v. Chouteau Co., 265 P. 676, 679 (Mont. 1929).

(Emphasis added.

In any event, it is not at all unusual for federal
courts to have to interpret federal statutes in a manner

inconsistent with prior state law which remained
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unchallenged for a long period of time by federal

' authorities. The Deputy Solicitor in his opinion pointed to

- the Supreme Court's decision in United States v. California,

332 U.s. 1% (1947), in which the Supreme Court held that the
United States owmed the sea bed in the three mile belt
coastal, despite the long time belief of the California

legislature and courts that the state owned the submerged

lands. This is mot an isolated instance. See Minnesota v.

United States, 305 U.S. 382 (1939) (federal statute

permitting states to condemn Indian allotment implicitly
requires that action be brought in federal court despite
nearly four decades of condemnation actions brcught under

statute in state courts.); Joint Council of Paésamaquoddv

and Penobscot Tribe v. Morton,.528 F.2d 370 (1st Cir.

. i
1975) (Indian Nonintercourse Act, 25'U.S.C. 177 applies to

Mazine Indians despite almost two century long practice that

it did not.) Indeed, we already know from Gates of the

Mountains, supra, that the Alaska Supreme Court in Fisher v.

Golden Valley Electric, sug;é, seriously misinterpreted

R.S. 2477 on the scope of the right-of-way and must be
disregarded at least in part.

While the Solicitor's opinioﬁ is reasonable and

~comports with the purpose of R.S. 2477, the Alaska Supreme

Court's interpretation leads to absurdities Congress could

construction but the feasibility of construction. We

believe the court can take judicial notice of the fact that

25



the topography of Alaska precludes the use of section line
easements for highway purposes in much, indeed most of the
state. It may not seem that an easement for a highway which
could not be built is a serious encumbrance on the land.
However, the Alaska Supreme Court has sanctioned.the use of
section line easements for utility lines even wheée no
highway is constructed. 1In this manner, the state law has
completely distanced itself from the original Congressional
offer "for the construction of highwa&s across the public
lands".

The state interpretation is likewise incongruocus
in that it would substantially interferé with the ability of
the federal goverﬂmenéito establish large reserves. Very
often access to suéh reserves mﬁ§t be carefully limited--
military or Indian reserves, for exgmple. Because of the
construction requirement, the federal government has been
able to locate its reserves so as to avoid intersecting
transportation routes. The section line easement statutes
largely deprive the federal government of that ability--a
result Congress could not have intended. Indeed under the
"no construction requirement" theory, there was nothing to
prevent states from placing floating highway easements over
.the entirety of the public lands. See e.g. 48 U.S.C. § 3214
(repealed 1959). In sum, R.S. 2477 clearly requires actual

construction over the unreserved publie lands and no highway

easements exist over the section lines here.



CONCLUSION

With a slight clarification of the record, this

could be a simple case controlled by Gates of the Mountains.

The United States believes the court should require clari-
fication of the record before deciding the summary judgment
motion. In any event, Alaska's purported creation of
R.S. 2477 rights-of-way over all section lands on the public
domain was ineffective because it was outside the scope of
the federal offer.
RESPECTFULLY SUBMITTED this <3 day of October,

1986 at Anchorage, Alaska.

’/1291131 “g/»-

BRUCE M. LANDON

Departmenﬂ of Justice
Land F Natural Resources Div.




BRUCE M. LANDON

Department of Justice

Land & Natural Resources Division
701 C Street, Rm F249, MB 69
Anchorage, Alaska 99513

(907) 271-5452

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

ALASKA GREENHOUSES, INC.

Plaintiff, Case No. AB5-630 Civil
v. )
)
MUNICIPALITY OF ANCHORAGE, DECLARATION OF
et al., FRANCIS D. EICKBUSH
)
Defendants. )
)

1. My n;me is Francis D. Eickbush.

2. I am the Deputy Statg Director for Cadastral
Survey, Alaska State Office of the Bureau of Land Manage-
ment, U.S. Department of the Interior. I have held this
position for approximately five years.

3. Only a small part (less than 15 million out of
365.3 million acres) of the State of Alaska had been sur-
veyed prior to 1969. The great bulk of the lands surveyed
prior to 1969 were selected by the State under the Alaska
Statehood Act and other land gtants to the State.

I DECLARE under penalty of perjury that the

foregoing is true and correct.

/FRANCIS D. EIé%BUSH
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sanlizned acTsss sublic
alsd stacuta R.S. 2477
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f<2r Mr., foorman:

I. Incrcduction:

Tnis is in response to your lectac of Yarch 12, 1980. The statue in
cueszion, R.S5. 2477 (43 U.s.C. § 932), was oricinally sacticn 3 of :;“.e
Act of July 25, 1£€5 (14 Stat. 253). It was rsgealad in 1976 ty sactic

- e -

706(z) of the Federsl land olicy and Man2cerent Acz. Prior to its rezezl,
1t provicded in its enufecv 2s follcws:

Te vicht of way for the construction of nignways cver

cublic landés, not r=served foc pu:l'c uses, 135 he-°ov

gTinced. f .
2zcause of the teceal, we are only concarmes with ¢rants of richzs—of-wayvs
periectad prior to Cctocer 21, 1976, cthe cate of the enacwrent of fifMA.)l/
vou are orchebly aware, R.S.°2477 has teen the sudbiect of inconsistent
state stacutes and state court decisions, 2nd a handful of incomsiszent
federal court cecisicns, cduring its 110-yeer existanc2.2/ Zven i che st=t
intarpratacions were {ully consistant with sach otler, tnev '-cu.‘.c =t ceces
sarily concrol, es;:eciallv where, s nere, a2lcst all ci =t ocr.-:.f..:
state court declisions involved corpeting richts of thiré carzies 2nd the
Cnitzd States was not a zarty to them. The aralys:is in the varicus feferal

B.’

1/ A& valia R.84 2477 hichway richt-cf-—w~ay is a vali i cht Wi
1s grotected w FLe+A's secticos 701(a) (33 U.5.C. § 1701 mot2), and 0%(a)
(13 U S-vc s Ga(a))

3/ The lzjislative history is silent 2s to the mpaning of this szcwice
of the 166 statuca. See canera2llv The Conzrassicral Clo--, Yol. 25, 3%
Cerz., lst Sess. (1869). - .




cz2ses nwolwing RS, 2477 alsc ez2 not zaly noinsisiang <iln w:ch e
=yt neone 9 tren Zalinnlively € £) Siinl Wit L2 o2l LIl we
now 302t Zxactly wnat w23 ofi2rid and KD oroa Ty CligTeIs T3 anact-
m2nac ©f 2.5, 2377, a2 haw ware sucn zisati-ci—eay w0 2 ferizcmeld?

Ia wie {ace of thrs tangled histoey,)/ W cutline telow what we =elisve

T0 S the ©rsger anzarorataticn of 2.S. 2377, Cur wcarpratitien oozoorss
clesely with 113 lanzuase whicn, tecausae of en2 aSsance of lagislazive his-
tecTy. 1S @spacialiy 2zprocriate. Cur viaw 15 2150 cinsislieac witn Tany

of e repcrizd decislens. It has the :dco2c virtu2 of avsiding wast woule
CLIIrsis2 @ 3 garizus SsSoflach Sote2en NiInL2y [i1entI—nfoazy sstaplizned
unc2T R.S. 2477 2nd Tte f22ning Of tnwe c2mm “readless” in secticn 343

i TLT, wnio gezls witn tne sSerzal Of Land Managament (SLM) wildsrmess
Taview TasTonsibilizies. Gutas 1 < r.. - R R T Y SRR

P d e wne-of iV e ®lf el wvwee 4 e o - ey e 4.0 L Clr g Ao -.F,

3/ A similar sicoacicn existed in the distuce cver the owmersnip of the
sutmezcsa land off he ccast of CQalifZocnia. Ia Cnited States v, Califomie

232 U.S. 1Yy (1947), the state argued that the United Statzs w2s cerr=c

€-ca esserting its titls to the are2 tecause of the pricr inconsistzaat
ccsicicns tzken oy its egencs‘over the vears. Toe Sugrase Court czfut
t=1s conteacicn, st2cing in vacc (332 U.S. st 39-40): .

-

=1

As & Fetzer of fact, the record plainly cescnstratzs that until
L -

the C2liformiz oil issue baczn to TP pressad in the thistiag,
neither the sc2:2s nOC the Governmznt haes nad traion o foous
" ;', actent:cn cr 2 ceesiicon of wnich. Of Thes c-ned or had zarescunt
-{/richts in or sower ovaer the thrae-nile dal:, 2ind i
il - -

'3
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by
tmat Covernmen: 2cgencies have te2n nezlicant in a1
nize or essar— he claits of the Govermoent at an 2
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rlier cace,
the grezat intar2sis cf the Government in tnis ccean area ars
not to D2 fori2ited as a rasuli. Tne Government, which Molés ics
intecasss here 28 elsewfere in trast {Oc 2ll the cTocsis, is nct
to e cesorived O LOCS2 LNL2CeSI3 SV he JrsSindrv Soturt rules
ces:ichnea carmioilarlv for orivate SiITUl2s over wncyviduallv canes
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e cons:iderad & essential elamert of the offer mace oy Congress. "Cerst
Tica® is defimsd in Wesster's lew Tntermaticnal Diczicrars, (28 =£. 1633,
{unatrideed) = 572, e3:  “act of cuiiding; 2recticn; act of devising

ard ferming.™ Co=siructicn créinzrily m2ins more than ses2 use, sudh 2s
the cToation @f @ track acTess mudlic lands oy the gass2ge of venicles.
Accordingly, «@ Telisve thac e fizin mesning of the ter: "consttuctics,
2s usa3 in R.S. 2477, is that in order {or a valid richt—ci-sav to a2
1m0 exist

- ——
-

ncm, Thare must have szin Lhe actual cuilding s a hizmway;

f-3
crzat ©eld not Do ferlisctad Without some acIual coestrociicn

e W Wt

3/ A% analcuw £2n D2 crawa fioa the low of coneracts. It i3 2 tasic tens
Of contract Law whit no more Than is cffarad i3 suscestille of 2 wzlid
acoecwance. Xesfex v. oruer t2tural Gs Co., 289 F. Seze 73, 925
(0.C. C<l2. E®BE). 7nus, in Order Ior riGATs-Oi-way TS nave been validly
2ozt under The instant sSIALUL2, SUCh 200°3taNCE SUST Rave Dzen SAtiic
in acooriance wizh the terTs 2nd coiditicns of tne cii2c. MinnmeaToiis 8 S
12, Co. v. Coinsies Follino Mill Co., 1139 U.S. 149, 131 (1:86); Tiiiaw v,
Sonte Of oo, 193 U.S. 153, I3 (:3806); tezicnal Zank v. ¥211,71G1 U5
33, 27 (i3:50a_ A i
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suTvey & place Of lancs ancd maze 2 yap of it, to cesignacz
2s & public stTast, and to fils the ra2p c3nnoc Ln any sansa

's21d to ce tne construction of a2 highway. To coasiucs

2 Suilding it is rot sufiicient to raka a2 £rawing of it and
file 1c: it is necsssary to maxe a ghvsical eracticn which
can o2 usad as builcings ordinarily are usad, and so I think
thac a hicawzv cannot te said to Se "construciad® uaell i1t saslil
fave Se2n A3n2 r22cY [Or 3CTual us2 &35 a aisnwav. Tne crg
"Jenstrucsion” undlies tne D2rroTnance JI wOr«: Lt Whsiles
aiso the fitting Of &n coject Icr use Or ocTuvsatica in tn
ustal way, anc-ior some CisTincT ZUEICSe: 1t Teins ©o ot
tocecthar the coostituent gacsts, to cuile, wo fanricatz, to
fom anc 10 maka. Tohe use of the ~OTg in cohnacticn wizn a2
hignw2y manifestly reans the Sresirat:i:cn of tte niznw2y

€or aczual crdinery usa, anc nct the mersn celiineztica
Therzoi, or the taxking of iand fcr The zurocsa of & streern,
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3/ 5e= 2:=35 U.3, 2t 337, wmere e CIurt nocsc in Z2ssing tmet the corigfinal
Tz2é in question "was formed Ly the geszage of wagens, 2tc., cvar ine
natuzral soil L .. W7 Zarlier the Cou rotzd thac the hispway fad omen
"laic out 2~d declaraed ov the county in 1339, end aver since nas bSizn
saingtzined,” 251 U.S. 2t <€65.



T ”f;’u‘“ s

Tne cZanistracive difficaliy of apolving 2 standard otias :f:.::x aciual oa-
sc:‘uc:zon woulc e wcrantially urranz:e naole. if -*.-'a‘ use .27e e cnly
terion, inpmaraole )e2d trails, wzg £22CS3 g ocher actes wavis — sIne
of tem ancient, and sowe travecsad cnly vary tnfreceantly (Ut «Tose susTes-
tibilicy to use nas not cetariorated significantly 'r.ec:use oI nzt_ral erisiT
in Tucn of the West) -— Went qualify as cudlic highwe 7.5/

RP3LiTing nignways €O e constoucted -"111 oTove, w2
wI3012 10 Geracmuning wh2casc en R.S. 2377 cizhi-o
Cciczer 2), 19276.%/

=y

bel'eve. =ch o
- 3

-é_/" Foc 2xamsie, coe Stac2 Of Utan, wnien acgues that R.3. 2377 aighways

2 i Pariecies .-.érely Sy swolic usa wizcuc c—-:a‘.ruc::on, is ©y sta2c2 l3
in Nz DSreccess of raceing such “rcads” waiom it c'ansiée:s -er2 in exisiancs
es Oi CSIster 21, 1976, the <ata of tnz razeal of R.S. 2477, (S2czien
27-13-2, Ctzn Code Anvwotated 1378). Qus ini:ial T2view Or tiesa ress inci-
cates tnat the Siste of Utzh consicders all of the aunercus trzils eczess
fecerz) lands to be R.S. 2477 hignways, celacdless of extent of ccastruczica,
Teinzarance or usa, .

1/ 1Ia the cacates leading uD to the feceal of X.S. 2477 in ¢
ccourTas 2 collecuy berw2en Senators Stavens (Alaska) and Haszel
wicn sirreors thz conitsicn in the r2poctad cecisicas a~c [
of R.S. 2477. See cererallv 120 Cmg. Pec. 22233~84 {Julv 3,
for exarole, Seracor Stavens r2fers at cne oiat to "c'e facts oo
rzads” which are craated {rTm trails thay “have tesn cradsd ind
sTavelsc end tren 2re sulcanly raintaineg LUy the state. e
cermed tnzt rerzeal of R.S. 2477 mignc eli.mn.ca ticnis-of-~av fcr suen
aiznways i there nad teen nO tocrmal declaration of & nignwey wear
R.3. 2477, evean if the state "did, in fact, twild cudlic nignwavs
aczoss fa-eval lenc.” Senator gaskell essur2d nin thet suen iscoel
cerizczion of the grant was 'xoc necessary; i.e., that actual existing
use 25 2 cublic hichway under state law at rie tive 1243 sacores law
is sufficient to orotect the hxg..-..v tight-of-s:ay as 3 valid axisting
tignt ret affeczed Ty the czseal of R.S. 2377. Sanator Zasazll rafacTas
Lo a orth c2koc: state court cdecisicn which tacignized Toth Izcrmal and
wnforral ecosprance of tie R.S. 2477 granc, e latter S21nc &cre Wy
“uces sufficienc to estaclish a mgm-av urcar t:'- laws of Lne Staza.”

wietner aither Senator :hm:,:hc use wilhcut oo uC‘lCn wes suificizn:

®‘miew

v

is ccustivl. Ssnacor Stsvens r2ised e point in the conmeext <f nign-
w2vys wnich had ozen c*‘adeﬂ, qrzvelad and owessis b..i.-.:. Timally,

ci coursse, this cecate, OCC'J'E"'L‘C; rearly 110 vears ailer eazcwanc of 2.8,
2577, €nacs no licnt ca C3ngrass' inteat in 1286,



M3 is rOC TO 83V nat 17 e toad was originelly (viaixg Zaerly Sy we o
zi3e Of vehicias, 1t can never «uaitfy foc & riuni-oi--2y frant wier ..
2477, TO e TTNLIiCY, W2 LALAN 3US) A Teag €EN LaCSTe @ AlinW2w wilsin
tne reaning of r.S. <477 1l stac2 or locel guvertrent wicooves &l Tawn-
2108 it “y t2xing feasures wnmiey cualily as “owmsisuctica”; ile., graceng,
eving, slaciny culverts, ecc. I wie nighesy fas @220 "censiTocad” in
LI1s sens2 or:or to Cotocer 21, 1976, it can cu.zl::’y ior an P.S. 2117
T130T~0%~a2y LaeLier OC NOT consiTucted 25 initie.d/ )

C, hiznmwav

A nisivezy 13 2 rcac treely €2n to evacicre; 2 sudlic o2, e, 2.c.,
~208222's Naw Viorlo Dicticrary, (Tollage Zd. 1%31) 2t 686; Harris v.
zansin, 15 F.osuis. dol (L. icans 1¥48); Xard v. City of 3allincnam,

317 $.2c v& (waen. 1wel). Z=cause @ gt: 'ate ITAC 15 NOT 2 nignway,

~O Tisnil-dg-way [or & prival2 20 Could fave taeen estaolished under

.3, 2357, Insoizr 2s te Sicta :in (niltac Sct2zes v. 3,947.71 scres of larnd,
220 . S2pp. 320 (D, wev.’ ‘503) concluges conazsise, - 2llave he coutt

L]
rly wtoeng. Tne court's error in thac cas2 was in confusing che
stanc3zes of H.S5. 2477 witn owter law of access acToss suclic langs; i.2.,
the roac at issue in that c3se was & rcaa to e &ining cliaim, end tne
SECTIENL AIZ praviously cistinculsnad such rSacs fitm Sudlic higawavs
s.zcu 2s micnt Te@ constryctad gurstant to R.S. 2377. ..eo iznrs of Aining
Cliimants to scoess Over tne Pudblic Lands to Thaeir Claims, 65 [.D. 36:,
56: 1v3y). The court 1a Y,¥47.7) AcTes of lLane a..eﬁ:.'zca”v founc tnet
wie read in cuesticn was not a fudlic rcao or migcnwey, 220 F. Surs. =C
336-;7 and 1t therafore follows that ity could not bawve te2n an k.S. 2477
Teac.y/  Rawer, it was an acTesS rTad uhcer e Mining Law of 1872,
:nd even assuning the court co:"ecr..y conclucsd that its wazing v che
foveITriant was \,..._._ersacle, ne court's discussica of 2.5. 2477 was moc
ssrtinenc 22 the lscai cuesticn prasanted. o

In s.......rz, it is cur view tha= R.S. 2477 w2s en otiar Ty Congrass what
coulid only be periacrad oy ac*"=1 consiructicn, wiethar by the stz cc
1oca) govermm=nt or by an audhcrizec privace 1ncivizual, of aichway
i

e
cs2n ¢o futlic use, orior to Ccwster 21, 1375, cn gudlic lancs net raserves

o/ 1T 1S nCT necessary o cealy rercein with <hether ang acw 20 2.5, 2377
rignz=ci-say can e :e:::u‘.e.t=d. Zacause cnly a righi-of-say rather then
=izle i3 convevad, however, it seens clear that sucn & rigai-ci-w2y <2n
o2 tarminzesd Sy 2zandonment or failuce to~.?e:'~:::.a‘_1 conditicns surzaslis
fcr csa as 2 pudlic hignway. C£. Uniteg St 7. 9,947.) Actes cf Lenc,
720 F. Suse. 322, 334 (D. Bav. 1963,

9/ In fack, the Stace of Nevaca nad of ficially tzkan the zcsitica 2hac
Tae roid in Suesticn w2s not consicecad @ pedilic rsad o hignway.  Zes

220 F. Sezz. ec 337.
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tor Suolic uses. lnedfar as highways =27@ 30142y Cinilrecies ouer unca-
527029 Moiic tand T/ siate or loval ovrctianls O O Lrivate ingiviiozls
wider si2t2 or o2l Sovarmmant isuritatuv TS I8 Lltiar 21, lyTe, W
€S ROt Guesiion Tie:is validicy.

D. Scacte la2w Sonstnuinzg R.S. 2477

#5 0CTl2Q acve, Si2i2 CSurt facisicns zng 31212 3T3CULES arce jn =nilict
Wil) 22€0 OTnRT TN N2 1Ssue Of acw a TiInl-li—<dy uncer R.S. 2477 :s
S2riacrec. Gerzrally, e epgroaen of o2 2723135 232205 ro {all wnco
tnree genarz2l cstessries. first, sSwa (Faes:s, 30U Zacota and flesk2)
sas2 3:ld thac staze satutes wnion gurncet S sLadliia st rigns-cli-wzy
alone all secticn lines ar2 seificienc to z2rizCt 0@ ITint vzon aracTmns
Ct the stzte statute, 2v2n if o pighwey nzd 2ilteT LEEn constirucees of
Cr2zlez v use. Tholl v. Xeies, 0 P. 53l (Xan. 1902); P:2arzea v. Caneen T
33 5w, 20 172 (5.0, 194d): GiTves v. Kema: Fearhsul: yesuen, S56 2..2
1324 (alz2s, 19273), conIra Werran v, Chout:z2u Cowev, 283 2. 578 (Menc.
1823). Secsnc, .5tates sucn &s Coloraco, Crezon, Wwycuing, Mew Mexics, and

Utan #ave held thac R.5. 2477 riches-of-wavs can e zerfactac solaly &Y
cblic use, withcut &ny coastructica or saintanant2. Nicoclas v, Lrassle,

267 Y. 196 (Cole. 1328); rontccmery v. Sov2rs, 90 P. 673 (Cre. 1507);
sztcn S0s Co. v. Elack, 16> ?. 318 (Wvo. 1917); Wilssa v, Williems, #7 -
T. 25 5383 (N.m. 1v3Y); Lindsav [and § Livesiscek Co. v. Cavrncs, 2235 2.

336 (Lz2n 193C). Thira, Arizcna ccurts aave a2ic¢ TI3L SUCY riznts-cf-—say
sin —e established caly tv a tormal resoluticn of lccal covermsent, efters
:ne nlghway has fesn consItuciacd. FeriacIilich Oy SaTe use is not TecIonizec.

Tucsca Conedi. Coszer Co. v, Fesse, 10G 2. 777 (Aciz. 1¥00).
f

The 2z=wve anzlvsis of the plein mzening of R.5. 2377 sao~
intacsTecaticn s The only cocrect one, an L3

Slner sIstes €O NCI S02T the exSress Iy
&Dle, he Xansas, SSuth Cakota and Alas<a 2
dces ~ot even rzIuire that ther2 fe & nignwa;

4
tnat it be consiructea. The asprcach t2xken T S s sum es Ooicrace,

7 3Tate
Utan, New iexics, Crzgea and Wyoming, w2t R.5. 2377 nignis-cf-say sav
o2 seriaciad Ty 2009s3 wWays co22csd Oy us=2 2icrne, wiiltcut any coastructicn,
aisd £a:l3 o sesc tne plain racuirarmant o R.3. 2477 that suen highwavs
>2 "oonstrecsed.’ )

SASTTOoTioR? SUST oe consthued 2s an es:
a2z Ts Cingrass; oterwisa, Congress' us2

anc ofisc the term i3 mesningl:
zna superilucus. The siztes SSuldé acTedt Cnly thac Which wus offazes oy
Concress 2né not Jore. s, rights-oli-way =aidh states surpsorted ts aoo2ct
Syt on =nich Bigneays were not actually censiricsad sricr to IotTzar i,
1978, co not mzst Lne r2zuirsmencs of R.S.. 3477 arc theraisoz no eriicsxd

T2 gTznt exists.

Tighs-ci-~ay
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$) C.7.3. § 2322.2-1 further grovices:

risiies—cf—=ay urcder R.S. 2377 2r2 efiz2ctive

Srants of
corstruczion or estaplishment of nichwavs in accoriance with

the Stats thac fcr seclic

lxz.s cver gudlic lends ot ceservad
uses.

§ vomgm
-

F g

T2 tne coataxt o the ebove an2lysis, Tu2 fUesiicon grEsances Ty Lhis sénizEn
is ~mecher "2satlisiment® can rezn less e "oonsiTuciicn.t w2 Wnink la.
feily 1t coull nct tecause the explicit language O R.S. 2477 cxuanzd
*scastraczion.”  I2 "a2stablisiment® 2s usza ot the Circular anc sussesuent
T2gulaticns ae2nt l2ss than “construction,” it -2s an Lnauvdherizesl 2xaroiss
ci =ower oy The SpcTatary of the [atericz. Congress fas slenairy oOweT Sves
tne cupilc lands ind cthe S2cratary can cnly éo chcse things authoriled

v Congress. See, e.2., Klecte v. ¥aw Mexass, 825 U.3. 338 {1979;.
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to1S «&Y, thne U0 $T3ItUTes are ConsistaEnl <l &adn atl‘.:':,_:_c_-/ &m0 W1
e satilec rules Or sIatutory CINsirCLIch thae Congrass i3 seesoad 2
Ze qwIarzant ol orior ’\‘s:m\. 13u,11/ ang 3T STLTUtIS 3n2uld oo orastoe
CIMSIZIENT wilh e2C owler wnega re:scnadly =£ssibla,
?'mally, it snoula te not=d tnac in sT2Tes 3uCh as Al2sks, which =zva en-
3CTE3 333QUL2S SeSITNSLING all saczicn lines &S nfighweys, TuTDICLInG O T
stitute the geriactlien o the R.S, 2477 3Tang, 322 Cirvssg v, Yanal Zemansy
>orowsa, 9386 Pl o2c 1221, 1225 (alzs. 18751, o0 pizilc lencs i tha £Alilf2
toule Sualily for wilcermess study Dacavse LNEr2 would = ro “roaclszss”
r22s aver 84U ecres, and secticn 683 ol FLAMA Tgulres a roadlszez zoza oIl
QU0 acTes as 2 alnimuan in order to e cens:iZzrsc or wilcermess zge:z
cesienacion, T:E:a is c-:Ol‘JZElj Mo ingicEiien in Wnz o iscislative nislocy
ol L3 A that {ongress thought suc:x a Dizazre result wguld e zos3izia.
Cn wne concrary, ell lnoizacicns acz toat Conmgrass thoosht wnzt ell ara2:2s
of zutlic lancs witihcut Corstric :e-d and Taintzifded roeds would e onsiiaErcs
Inr vossible przsarvatisn as wilcdermess., )
grust veu will tind this explanaticon of cuT t<sition usefuwl I 1=k

for-zre o cur s£2ting on ey 2 to gizcuss mnis furtner,

Sincarely,

z / D} 7

Cradoridty | Focmien

OE2UTY SCLICITOR

M
i

10/ 1% 1s siTnificant thet n fornulacing ies Zefinicion of “rzadlass® thet
The Zouse Coamitzee identifisd mo conflicT terwean that cdefiniticn 2né R.S.
2477, 322 8.R. Fep. Wo. 1183, 94tn Cong., 2c S2ss. 17 (1976). The transcTi:
ot tne Scuse Commiites Farkup sessicn raveals Lhat Congrassran Sta2igec of
Arizcna suggestza the cefinl ticn of "rzad” waio ectears in the House Fesort
trizona is an ariz state where "eays”® can Ze TTe2i2d enc vsed as riecs
zerelv tvy the zassage of vehicles, and Congrassran Staiger Lok s 221i0S
o draw the distinctica between a "“way” end 2 "rzag” Icr wildermzss Tcsas
T2 lazrer, Se insisted, was any actess route LiTroves or meinzzined in
any way, such es.o¥ ¢rading, placing of culverts, or maxing of ctar ciizss.
Ses Trzascrizt of Procesesings, Subcommiiiae on Pudlic lerds of Ecus2 Cinmisi:
Ccr inta2r:or 2na insular =<izirs, Sept. 22, 1:73, at Jis~3s. '
11/ See, a,.c,, taitad States v, Tebinstn, (333 7L Bz, 37D, Tla. L2TIG
Th te Vinattay, 237 F. SupD. 445 (UL NLYL 13€d),
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2. The regulations (43 CFR 2802.5) have set a goal of
identifying all the R.S. 2477 highways. The Bureau should work with each
State, county, and municipality to identify all of the existing public
highways. The equivalent of an application for this type of public
highway is any map that clearly shows the location of the highway on
public land. Additional information such as right-of-way width would
also be desirable. Compare the map with criteria .24Bla through t. If
the roads identified on the map submitted by State agree with the
criteria assume that the roads are bona fide R.S. 2477 highways. If
differences are found between the map and criteria, further research with
the local government may be necessary. A letter of acknowledgement with
a map or listing to the appropriate local government that identifies the
public highways is sufficient. There is no grant form.

a. Assign a serial number and set up a case file,
Minimize the numbet of serial numbers and files by consolidating roads
under each governing body. However, if the State Office already has an

existing serialization system with individual numbers, it may be
continued.

b. Note the Master Title Plat. Authority to be
cited on the serial register page is R.S. 2477 (43 U.S.C. 932).

3. Roads existing on public-land, other than public
highways are generally Bureau-administered roads. State, local
governments, .and others may file an application for a right-of-way grant
for roads that do not meet the criteria listed in .24Bl. R.S. 2477 did
not specify the terms and conditions of the rights conveyed. In some
instances, it is necessary to know the terms and .conditions 1in order to
manage the adjoining public land. As a general rule, terms and
conditions can be determined by examining the State laws or practices for
similar public highways.

a. Térms - perpetual,

b. Right-of-way width - As specified by State
or commonly used on similar public highways.

c. Extent - public use as a roadway. This would
not include material sites, stockpile sites, or other ancillary
facilities.

4. Other rights-of-way use within a R.S. 2477
right-of-way after December 9, 1974, must be authorized by a separate
right-of-way grant. Separate right-of-way requirements prior to
December 9, 1974, were waived by the Bureau. However, when these
pre-1974 rights-of-way require a new location or ownership change, th
should be updated with a new right-of-way grant.

Rol 2-152
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B. Revised Statute 2477. The Act of July 26, 1866, R.S. 2477
(43 U.S.C. 932) provided:

“The right-of-way for the construction of highways over public lands
not reserved for public uses, is hereby granted.”

This statute, which was repealed by FLPMA, has been interpreted as a
right-of-way grant for highways over the public land without any
limitation as to the manner of the establishment. The grant becoumes
fixed when a public highway is definitely established in one of the ways
authorized by the laws of the State where the land is located. The Act
did not specify the extent of the grant, the width of the right-of-way,
or the nature of the rights conveyed. To facilitate proper management of
the public land, the Bureau has to have a sound transportation plan.
Therefore, it 1s necessary to identify all public roads.

1. Criteria for identification of R.S. 2477 Public
Highways, include four elements:

a. In order for a valid right-of-way to come into
existence, there must have been the actual building (construction) of a
highway. Mere use, planning, or surveying, does not equal construction.
However, construction may not have occurred all at once. Road
naintenance often equals improvement, or even construction. Increments
of maintenance over several years may equal coanstruction. When public
funds have been spent on the road it may be a public road. When the
history of a road 1s unknown or questionable, its mere existence in a
condition adequate for public use may be evidence that construction has
taken place, ’

b. A highway 1s freely open to everyone. Roads
that have had access restricted to the public by locked gates or other
means may not be public highways.

.¢c. The construction of a public highway on
unreserved public land must have occurred prior to October 21, 1976.

d. A State has to have a procedure to confirm the
R.S. 2477 pudblic highway right-of-way grant..

Rel. 2-1°
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2. The regulations (43 CFR 2802.5) have set a goal of
identifying all the R.S. 2477 highways. The Bureau should work with each
State, county, and municipality to identify all of the existing public
highways. The equivalent of an application for this type of public
highway is any map that clearly shows the location of the highway on
public land. Additional information such a8 right-of-way width would
also be desirable. Compare the map with criteria .24Bla through c. 1If
the roads identified on the map submitted by State agree with the
criteria assume that the roads are bona fide R.S. 2477 highways. If
differences are found between the map and criteria, further research with
the local government may be necessary. A letter of acknowledgement with
a map or listing to the appropriate local government that identifies the
public highways is sufficient. There is no grant form.

a. Assign a serial number and set up a case file.
Minimize the number of serial numbers and files by consolidating roads
under each governing body. However, if the State Office already has an
existing serialization system with individual numbers, it may be
continued.

b. Note the Master Title Plat. Authority to be
cited on the serial register page is R.S. 2477 (43 U.S.C. 932).

3. Roads existing on public-land, other than public
highways are generally Bureau-administered roads. State, local
governments, and others may file an application for a right-of-way grant
for roads that do not meet the criteria listed in .24Bl. R.S. 2477 did
not specify the terms and conditions of the rights conveyed. In some
instances, it 1s necessary to know the terms and coaditions in order to
manage the adjoining public land. As a general rule, terms and
conditions can be determined by examining the State laws or practices for
similar public highways. -

a, Terms ~ perpetual,

b. kight-of~way width - As specified by State law
or commonly used on similar public highways.

c. Extent - public use as a roadway. This would
not include wmaterial sites, stockpile sites, or other ancillary
facilities. :

4, Other rights-of-way use within a R.S. 2477
right-of-way after December 9, 1974, must be authorized by a separate
right-of-way grant. Separate right-of-way requirements prior to
December 9, 1974, were waived by the Bureau. However, when these
pre-1974 rights-of-way require a new location or ownership change, they
should be updated with a new right-of-way grant.

Rel. 2-152
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B. Revised Statute 2477. The Act of July 26, 1866, R.S. 2477
(43 U.S5.C. 932) provided:

“The right-of-way for the construction of highways over public lands
not reserved for public uses, is hereby granted.”

This statute, which was repealed by FLPMA, has been interpreted as a
right-of-way grant for highways over the public land without any
limitation as to the manner of the establishment. The grant becomes
fixed when a public highway is definitely established in one of the ways
authorized by the laws of the State where the land is located. The Act
did not specify the extent of the grant, the width of the right-of-way,
or the nature of the rights conveyed. To facilitate proper management of
the public land, the Bureau has to have a sound transportation plan.
Therefore, it is necessary to identify all public roads.

1. Criteria for identification of R.S. 2477 Public
Highways, include four elements:

a., In order for a valid right-of-way to come into
existence, there must have been the actual building (construction) of a
highway. Mere use, planning, or surveying, does not equal construction.
However, coastruction may not have occurred all at once. Road
maintenance often equals improvement, or even construction. Increments
of maintenance over several years may equal construction. When public
funds have been spent on the road it may be a public road. When the
history of a road is unknown or questionable, its mere existence in a
condition adequate for public use may be evidence that comstruction has
taken place.

b. A highway 1s freely open to everyone. Roads
that have had access restricted to the public by locked gates or other
means may not be public highways.

¢. The construction of a public highway on
unreserved puplic land must have occurred prior to October 21, 1976.

d. A State has to have a procedure to confirm the
R.S. 2477 public highway right-of-way grant.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 23!4‘! day of October,

1986, a copy of the foregoing BRIEF AMICUS CURIAE OF THE

UNITED STATES was served by United States mail, first class,

postage paid, to the following counsel of record:

Donald W. Edwards

Deputy Municipal Attorney
P.O. Box 196650

632 West Sixth Avenue
Anchorage, AK 99519-6650

Reginald J. Christie, Jr.
Suite 200

307 E. Northern Lights Blvd.
Anchorage, AK 99503

Diane F. Vallentine
540 L, Street, Suite 102
Anchorage, AK 99501

E;evthb Gi.t)éIIE«

BONITA R. DOTTER

Secretary

Land & Natural Resources Div.
Department of Justice
Anchorage, Alaska
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