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that if a right-of-way exists, the drainage ditches are

outside the scope of that right-of-way. If plaintiff
prevails, it will be entitled to just compensation if the

Municipality or intervenor-defendant Cross Pointe Ventures
takes the drainage ditches. The ability of the Municipality
to condemn such easements is not questioned.

The United States has no direct interest in
whether Alaska Greenhouses, Inc. receives such compensation.

However, the United States has a strong interest in the

proper interpretation of a federal statute (R.S. 2477, 43

U.S.C. § 932 (repealed 1976)) 2/ which provided for the

establishment of rights-of-way for the construction of

highways across the unreserved: public lands. Defendants and

intervenors base their asserted right-of-way on that stat-

ute. The interpretation of the statute asserted by the

Municipality of Anchorage impermissibly enlarges the scope

of the federal offer contained in R.S.°2477 in a manner

which could pose a substantial threat to the management of

federal lands in Alaska. As the validity of the purported

acceptance by various states of R.S. 2477 rights-of-way by

enactment of section line easement statutes has never been

squarely litigated in a federal court, this case has impli-
cations far exceedingthe specific controversy between

i/ R.S. 2477 was enacted as Section 8 of the 1866 Lode
Law, 24 Stat. 253, and repealed by Section 706(a) of the
Federal Land Policy and Management Act of 1976, 43 U.S.C.
§ 1701, 90 Stat. 2703.



Alaska Greenhouses and the Municipality of Anchorage.

Accepting this court's invitation, the United

States will demonstrate: 1) That federal law controls on

the scope of the federal offer in R.S. 2477; 2) That

R.S. 2477 rights-of-way do not include the right to build

drainage ditches unrelated to any highway; and 3) That no

R.S. 2477 highway right-of-way exists along the section
lines at issue in this case.

FACTS

The United States, in its capacity as amicus, is
not in a position to create the factual record. See Sony
Corp. of America v. University City Studios, 104 S. Ct. 774,
785.n.16 (1984). However, as a friend of the court, the

United States believes that it is important to alert the

court to serious gaps in the record before it, and to

suggest that this court require that the parties complete
the record before the court determines the dispositive
motions before it.

The factual chronology of the land status of the

Alaska Greenhouses' property over the last few decades is

complex, but undisputed. For this brief, suffice to say
that there was a period (1923 to 1944) when:

(1 the section lines at issue here had been

surveyed;
(2) the parcel was federal unreserved public land

not subject to any third-party claim under the home-

stead or similar public land laws; and



(3) a statute of the Territory (now State) of
Alaska was in effect purporting to designate highway

easements along all section lines in the Territory.
The Municipality maintains that the simultaneous occurrence

of those three events established a right-of-way for public
highway purposes along all section lines here. Amicus and

plaintiff disagree. Based on the confusion in the record,
however, it is not clear whether this legal dispute must be

resolved.
While clear on the land status, the record is

extremely unclear on the construction which precipitated
this action. Counsel for the United States was unable to
determine from the record whether any drainage ditches had

been dug; whether, when and where any roads had been built
and what if any relationship exists between the roads and

the drainage ditches. Alaska Greenhouses alleges that the

Municipality has permitted the construction of two drainage
ditches on Alaska Greenhouses’ property. The Affidavit of
Jerrold Hanson, submitted by the Municipality, states:

3. The section lines along Alaska
Greenhouses, Inc., property will be used
to construct a road and drainage ditch
along the east-west section line and a
drainage system along the north-south
section line,
4. Such drainage systems are routinelybuilt to channel the flow of water off
property, and

5. Such drainage systems are routinelybuilt in conjunction with roads to
protect the integrity of the roadway.



The facts on
congtruction

are important because if, as the

United States believes, the ditches here are in fact unre-

lated to any highway, then this action can be decided on a

narrow ground based upon clearly controlling and recent

Ninth Circuit precedent. In the absence of such clarifi-
cation, this court is asked by the parties to decide an

issue of first impression in the federal courts which has

potential implications in all states with section line

right-of-way legislation.
As stated above, the United States as amicus is

not in a position to create the factual record. The follow-

ing is what the United States believes the record would show

and is based primarily upon a visit to the site and examin-~

ation of various plats and aerial photos.
Alaska Greenhouses holds al long-term lease on a

parcel in the northeast corner of Section 24, T13N, R3W

Seward Meridian. The parcel is fronted by Muldoon Road on

the west and is generally located just southeast of the

intersection of DeBarr and Muldoon Roads. The northern

boundary of the Alaska Greenhouses' property is the section
line between Sections 24 and 23, T13N, R3W Seward Meridian.

The eastern boundary is the section line between Sections 24

and 13, T13N, R3W Seward Meridian. The Municipality claims
that an R.S. 2477 highway right-of-way exists along both

section lines and that that right-of-way includes the right
to construct drainage ditches within the right-of-way. The

1°

Municipality has issued a permit to intervenor Cross Pointe



Ventures to construct such ditches. Cross Pointe Ventures

is apparently the developer of a subdivision northeast of
the Alaska Greenhouses’ property. The ditches would en-

croach onto the Alaska Greenhouses’ side of the section
lines. Neither drainage ditch has yet been constructed.
The planned north-south drainage ditch is unrelated to any
road. The situation is more complicated with the planned
east-west ditch. There is an existing road and drainage
ditch running along the section line between Sections 24 and

23. The entire road and drainage ditch are located adjacent
to, but north of the section line; that is, they are com-

pletely in Section 23 and do not encroach on Alaska Green-

houses' property.
The road was constructed in three segments. The

middle (but chronologically first) segment was constructed

approximately ten years ago and serves a subdivision devel-

oped at that time. The second segment, which runs between

Muldoon Road and the middle segment, was constructed approx-

imately two years ago. The final segment extends the road

eastward to a new subdivision of Cross Pointe Ventures. All

three portions have already been constructed and all three

were constructed with a drainage ditch entirely north of the

section line which appears to be adequate to drain water

from the roadway.
These factual issues are relevant because, as we

shall demonstrate below, even if an R.S. 2477 highway
easement exists, it does not include the right to construct



4,4-7

drainage ditches unrelated to the construction of the

highway. United States v. Gates of the Mountains Lakeshore

Homes, 732 F.2d 1411, 1413 (9th Cir. 1984). The United

States recognizes, however, that the construction of ditches
is often an integral and necessary element in the construc-

tion of highways and thus within the scope of the highway
easement. The Municipality has not alleged that this is the

case here. It alleges merely that drainage ditches are -
routinely built either to drain the water off property or to

maintain the integrity of highways. The relevant issue here

is not the: routine use of ditches, but rather the actual use

of the proposed east-west ditch and its relationship to the

road. The fact that the road sections have been built with
an existing non-encroaching ditch, suagests that the new

ditch is for the convenience of the 'new subdivision and not

an integral ana necessary part of the road.

If this is true, the United States advises the
court that this action can be decided on the basis of United
States v. Gates of the Mountains, supra, and therefore

recommends that the court require the partiesto clarify the

facts relating to the ditches, either by stipulation or a

limited evidentiary proceeding. The court clearly has

discretion to do so under Rule 56, Federal Rules of Civil
Procedure. ‘Fine v. City of New York, 71 F.R.D. 374, 375

~ (S.D.N.Y. 1976).



ARGUMENT

I. Federal Law Controls The
Scope Of The Federal Offer.

This action involves the interpretation of a

deceptively simple statute, R.S. 2477, 43 U.S.C. § 932

(1970) (repealed 1976), which provides:
The right of way for the construction of
highways over public lands, not reserved
for public uses, is hereby granted.
This provision has been construed as a federal

offer of rights-of-way which may be accepted by the states.

Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). The scope of

the federal offer is a question of federal law, United

States v. Gates of the Mountains Lakeshore Homes, 732 F.2d

1411, 1413 (9th Cir. 1984); Frank A, Hubbell Co. v. Gutier-

rez, 22 P.2d 225, 37 N.M. 309
(1933),

but within the scope

of thatoffer, state law controls whether a right-of-way has

been validly accepted as a public highway. Cochise County
v. Pioneer National Title Insurance Co., 565 P.2d 887 (Ariz.
1977). Put another way, states may accept less than the

federal governmenthas offered, but the states may not

accept more than the federal government has offered.
The Municipality argues that. state rather than

federal law controls the existence vel non of an R.S. 2477

right-of-way here because this is a dispute between private
parties not involving the federal government. This argument

will not withstand scrutiny. R.S. 2477 is an offer for the

establishment of rights-of-way across the federal unreserved



4-9

public lands ‘and no other kind of land. If a right-of-way
exists at all here, it exists because prior to the entry of
‘Alaska Greenhouses' predecessor-in-interest, the United

States offered and the State (then Territory) validly
accepted a right-of-way grant. When the entry by the

homesteader of the public land was allowed, the land was no

longer "unreserved",and an R.S. 2477 right-of-way “could no

longer be be established. If, however, the right-of-way was

established prior to the entry, the homesteader took subject
to that right-of-way because the United States cannot grant
to one what it has already granted to another. See Leaven-

worth L&GR Co. v. United States, 92 U.S. 733, 745-46 (1875).
The subsequent patent to the homesteader is a quitelaim from

the United States to the
homesteader . Wilson Cypress Co.

Del Pozo y Marcos, 236 U.S. 635 (1915). It passes to the

patentee everything the United States has, except those

reservations to the United States contained in the patent or

implied by existing law. Energy Transportation Systems ,

Inc. v. Union Pacific R.R., 435 F. Supp. 313, 317 (D. Wyo.

1977), aff'd, 606 F.24 934 (10th Cir. 1979). can in no

way constitute a second conveyance to the state. Logically
then, the state's right-of-way is no greater after the

patenting of the surrounding land than it was when the land

was public domain.

°

United States v. Gates of the Mountains Lakeshore Homes,

supra at 1413, "[t]he scope of a grant of federal land is,

As theNinthCircuitheld only two years ago



of course, a question of federal law." While in some

instances federal law adopts state law in the construction
of its grants, such is not the case with R.S. 2477. Id.

The cases cited by the Municipality for the

proposition that state law is controlling are inapposite.
Standage Ventures, Inc. v. State of Arizona, 499 F.2d 248

(9th Cir. 1974), held that no federal question jurisdiction
exists in an R.S. 2477 case where the only issue was whether

there had been an acceptance of a right-of-way under state

law and there was no dispute as to the scope of the federal

offer. Here the dispute goes to the scope and meaning of

R.S. 2477 itself.
Reliance on United States v. OklahomaGas & Elec-

tric Co., 318 U.S. 206 (1943), is likewise misplaced. In

that case, the federal statute specifically incorporated
state law. However, the Ninth Circuit has squarely held in
Gates of the Mountains, supra at 1414, that R.S. 2477 is a

statute in which Congress neither explicitly nor implicitly
adopted state law on the scope of the grant. The Ninth

Circuit specifically rejected the reliance of defendant in

that case on Oklahoma Gas & Electric.
The cases cited by intervenor Cross Pointe Ven-

tures are likewise inapposite. Alaska Greenhouses has

already argued in its Reply to Cross Pointe Ventures Oppo-

sition to Plaintiff's Motion for Summary Judgment that Hyman

v. State Land Commission, 543 F. Supp. 118 (C.D. Cal. 1982),
is no longer good law after Summa Corp. v. California ex rel



State Lands Commissioner, 104 S. Ct. 1751, 1753 n.1 (1984).
Even before Summa, however, Hyman did not support resort to

state law in this case. Hyman related to claims under

Mexican grants in California. These are grants by the

Spanish and Mexican governments prior to the cession of

California to the United States. The United States recog-
nized and confirmed such prior grants, but the lands never

belonged to the United States.

It is undisputed that if plain-
land once belonged to the United

States and was subsequently granted by
the United States, federal law would
determine exactly what passed from the
United States. But the instant case
involves. land which never belonged to
the United States.

543 F. Supp. at 121.

Reliance on Oregon ex rel. State Land Board v.

Corvallis Sand& Gravel Co., 429 U.S. 363 (1980), is like-

wise misplaced. That case involved the question of whether

state or federal law controlled the issue of whether sub-

merged lands which had admittedly passed from the United

States could be lost through accretion or avulsion. Here

the issue is whether a highway right-of-way has ever passed
from the federal government and if so, the extent of the

right-of-way. The Supreme Court in Corvallis reaffirmed
that federal law applies to such situations.

' Whenever the question in any court,
state or federal, is, whether a title to
land which had once been the property of
the United States has passed, that
question must be resolved by the laws of
the United States. (Emphasis in origi-
nal.) 429 U.S. at 377.

VW



That the disputing claimants are now both private
owners does not alter the rule that the validity and extent

of the grants are to be determined by federal law. Thus, in
Energv Transportation Svstem, Inc. v. Union Pacific R.R.,
435 F. Supp. 313 (D. Wyo. 1977), aff'd, 606 F.2d 934 (10th
Cir. 1979), the court concluded that it had federal question
jurisdiction to decide a dispute between the holder of a

railroad right-of-way under the 1862 Railroad Act, 43 U.S.C.

§ 934, and a coal slurry pipeline company which had acquired
a subsurface pipeline easement from the successor-in-
interest of the homesteader who had received title to land

traversed by the railroad. The specific question was

whether the railroad right-of-way included the right to use

the subsurface mineral estate. Although the United States

was not a party, the issue was one be federal law because it
was "a controversy respecting construction of federal acts

and the nature of the estate granted to defendant by them.”

435 F. Supp. at 314.

In Chicago & Northwestern Ry. v. Continental Oil

Co., 253 F.2d 468, 472 (10th Cir. 1958), the Tenth Circuit

rejected the theory that the extent of a railway right-of~
way would vary depending on whether the United States were a

party.
In the first place, we can find no valid
basis for the inapplicability of Great
Northern [a federal decision in which
the United States was a party] to a
contest between parties other than the
Government.



See also Northern Pacific Ry. v. Townsend, 190 U.S. 267, 271

(1903).
In sum, there is no doubt that federal law

controls here. In applying that federal law, it must be

kept in mind that in interpreting a grant from the federal t
pa 7ouer™government, all doubts are resolved in the government's C joy WAT!

{ rv?favor. Humboldt County v. United States, 684 F.2d 1276, Wie frye
1280 (9th Cir. 1982); Andrus v. Charlestone Stone Products

Co., 436 U.S. 604, 617 (1978). Nothing passes except what

is conveyed in clear language. United States v. Union

Pacific R.R., 353 U.S. 112, 116 (1957). This rule applies
to grants to states or corporations for the construction of

public works. United States v. Michigan, 190 U.S. 379

(1903).
.

II. A Section Line Easement, Even If It Exists,
Does Not Include The Right To Build A
Drainage Ditch Unrelated To A Highway.

Although R.S. 2477 is a statute providing for the

construction of highways, no highway encroaches on the

Alaska Greenhouses’ property. This case involves drainage
ditches, not highways.

The United States submits that under United States

v. Gates of the Mountains Lakeshore Homes, supra, drainage
ditches unrelated to a highway are outside of the scope of
an R.S. 2477 right-of-way. The United States recognizes,
however, that construction of a highway often requires the

construction of a drainage ditch as a necessary and integral
part of the highway itself. Such drainage ditches would not
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be considered outside the scope of the easement since they
‘result from the construction of the highway itself. As

explained in the statement of facts, clarification of the

record is necessary before the court can pass on the validi-
ty of the drainage ditches here. At first blush, they
appear to be unrelated to the road construction and invalid.

The isswe of whether an R.S. 2477 right-of-way
includes the right to construct drainage ditches unrelated

to a highway is clearly controlled by the Ninth Circuit
decision in United States v. Gates of the Mountains Lake-

shore Homes, supra. As stated in Part I of’this memorandum,
the Ninth Circuit held in that, case that the scope and

|

extent of the easement which ‘may be acquired pursuant to

R.S. 2477 is a question,of federal law and that the United

States had not impliedly adopted stite law as federal law in

determining the scope of the R.S. 2477 grant. The Ninth

Circuit then held that an R.S. 2477 right-of-way does not

include an easement for powerline purposes. Those holdings
(though in apparent conflict with the earlier Alaska Supreme

Court decision in Fisher v. Golden Valley Electric Ass'n,
658 P.2d 127 (Alaska 1983)) are controlling in this court.

There are only two factual distinctions between

this action and Gates of the Mountains. First, the

R.S. 2477 right-of-way in Gates of the Mountains traversed

“what later became reserved national foresland rather than
private land. Second, Gates of the Mountains involved a

powerline rather than a drainage ditch. Neither factor

14



alters the conclusion that no easement for drainage purposes
exists here.

As demonstrated in Part I of this memorandum, the

scope of an R.S. 2477 right-of-way over private lands is the

same as over public lands.
Nor does the distinction between powerlines and

drainage ditches require this court to resort to state law

to determine the scope of the R.S. 2477 right-of-way. The

Ninth Circuit's decision in Gates of the Mountains that

Congress did not intend to adopt state law was based primar-
ily on the existence of statutes which specifically author-
ized the Secretary of the Interior to grant powerline
easements over the public lands under certain conditions.
The Act of February 1, 1901, 43 U.S.C. § 959 (repealed
1976), on which the Ninth Circuit relied, applied on its

face not only to the granting by the Secretary of powerlines
over the public lands, but to drainage ways as well. Thus,
the same result is necessary for drainage ditchesas for

powerlines. Significantly, 43 U.S.C. § 959 does not apply
to the Indian lands which were at issue in United States v.

Oklahoma Gas & Electric, 318 U.S. 206 (1943). Indeed, the

Ninth Circuit in Gates of the Mountains specifically reject-
ed the type of reliance placed on Oklahoma Gas & Electric
both by defendants here and the Alaska Supreme Court in
Fisher v.§ Golden Valley Electric, supra. Gates of the

Mountains is clearly controlling here.



III. R.S. 2477 Requires Construction Ine
The issue in this action that is not controlled by

recent Ninth Circuit precedent is whether the Territory of
Alaska‘s enactment of legislation purporting to designate
highways along all section lines in Alaska was ineffective
because it was not consistent with the scope of the federal
offer in R.S. 2477. 2/ The Supreme Court of Alaska held in
Girves v. Kenai Peninsula Borough, 536 P.2d 1221 (Alaska
1975), that the statutory designation was a valid acceptance
of the federal offer and upheld the validity of section line

rights-of-way under R.S. 2477. No federal court has square-
lydecided this issue.

We shall show, based on the clear language of the

statute, 3/ the language of statutes to be read in pari
$

materia, federal cases interpretingR.S. 2477 and adminis-
trative construction that the Supreme Court of Alaska has

overestimated the scope of the federal offer in R.S. 2477.

2/ The Alaska statutes operate in two ways. They purport
to designate highway rights-of-way along section lines in
the unreserved federal public lands. They also impress a
section line easement on the State owned lands. The
authority of the State to impress easements of whatever
scope over its own lands is not doubted. Thus on lands
conveyed to the State pursuant to the Alaska Statehood Act
(which comprise the bulk of the federal lands surveyed by
the United States before 1969, Declaration of Francis D.
Eickbush), an easement will exist regardless of the outcome
of this action. We deal here only with the former issue.
3/ The Legislative history is silent on the interpretationof R.S. 2477.

16
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That statute requires actual or, at least, imminent con-

struction. To the extent the Alaska statute purports to

accept rights-of-way without any actual or even planned

construction, the purported acceptance exceeds the scope of

the offer and is invalid.
In analyzing each of these factors, the court must

keep in mind the rules constraining federal grants in favor

of the government set out on page 13.

A. The plain meaning of the statute.

The starting point, for statutory construction, is
the plain meaning of the words of the statute. Alaska v.

Lyng, 797 F.2a 1479 (9th Cir. 1986).
~

The right of way for the construc-
tion of highways across the public lands
not reserved for public uses, is hereby
granted. “

y
1

R.S. 2477

Alaska Greenhouses has already focused the atten-

tion of the court on the word “construction” in the statute

(Alaska Greenhouses’ Reply to the Municipality's Opposition
to Plaintiff's Motion for Summary Judgment at 15), the need

to give that term its ordinary dictionary meaning (see
Powell v. Tucson Air Museum Foundation of Pima, 771 F.2d

1309, 1311 (9th Cir. 1985)), and the rule of construction
that a statute must be interpreted to avoid. surplusage.
United States v. Menasche, 348 U.S. 528, 538-39 (1955).
Rather than repeat those points about the existence of the

word "construction", the United States would focus the

17
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attention of the court on its location in the statute. The

provision grants a right-of-way "for the construction of

highways over public lands." The construction must be over
public lands, that is, it must occur while the land is
“unreserved public land. Had Congress intended to offer
rights-of-way in the absence of actual construction, the

statute would have read:
oS The right of way for the construc-
tion of highways is hereby granted-over
public lands, not reserved for public
uses.

or

The right of way over public lands,
not reserved for public uses, is hereby
granted for the construction of high-.
ways.

.
.

B., Similar statutes confirm the
actual construction requirement.

1

_
The fallacy of the overbroad construction of

R.S. 2477 by the Supreme Court of Alaska is apparent when

one examines other federal easement statutes from the

mid-nineteenth century. These statutes must ‘be read in pari
materia with R.S. 2477. See Sands, Sutherland Statutory
‘Construction § 64.07.

Most notable is 30 U.S.C. 51 which is the section
immediately following R.S. 2477 in the Act of July 26, 1866, Al

4/ Of course, a provision of.a statute must be read in the
context of the whole statute. Richards v. United States,
369 U.S..1 (1962).

18



C. 262 § 9, 14 Stat. 253 (repealed 1976)

Whenever, by priority of posses-
sion, rights to the use of water for
mining, agricultural, manufacturing, or
other purposes have vested and accrued,
and the same are recognized and acknowl-
edged by the local customs, laws, and
decisions of courts, the possessors and
owners of such vested rights shall be
maintained and protected in the same;
and the right of way for the construc-
tion of ditches and canals for the
purposes aforesaid is hereby acknowl- ~

edged and confirmed: Provided, however
that whenever after the passage of this
act, any person or persons shall, in the
construction of any ditch or canal,
injure or damage the possession of anysettler on the public domain, the party
committing such injury or damage shall
be liable to the party injured fcr such
injury or damage.

Despite the strong reference to state and local law and

customs, the Supreme Court has interpreted this section to
i

include an actual construction requirement.
Under this statute no right or

title to the land, or to a right of way
over or through it, or to the use of
water from a well thereafter to be dug,
vests as against the government, in the
party entering upon possession from the
mere fact of possession unaccompanied by
the performance of any labor thereon.

ek & &

It is the doing of the work, the
completion of the well or the digging of
the ditch, within a reasonable time from
the taking of possession, that gives the
right to use the water in the well or
the right of way for the ditches or the
canal upon or through the public land.
Until the completion of this work, or,
in other words, until the performance of
the condition upon which the right to
forever maintain possession is based,
the person taking possession has no



title, legal or equitable, as against
the government.

Bear Lake Irrigation v. Garland, 164 U.S. 1, 18-19 (1896).

Similarly, Section 2 of the Act of July 6, 1866

allows the patenting of mining claims to those who have

“occupied and improved the same ... having expended in
actual labor and improvements thereon an amount not less
than one thousand dollars". § 2, 14 Stat. 251.

In 1875, Congress granted a right-of-way across

the public lands for railroad purposes. Act of March 3,
1875, 18 Stat. 483, 43 U.S.C. 934 et seq. The right-of-way
may be accepted either by actual construction, Great North-
ern R.R. v. United States, 315 U.S. 262 (1942), or by filing
a profile of the roitte with the Secretary of the Interior.
43 U.S.C. § 937. If acceptance is by filing, the railway
must be actually constructed within five years or the

right-of-way is forfeited. Id.
The conclusion is inescapable. Congress was

generous with those who actually placed improvements on the

public lands but never consented to the cluttering of the

public domain with paper rights-of-way by those who had not

constructed, nor were about to construct, such improvements.

Cc. Federal. case law supports the
actual construction requirement.

While the federal cases have never squarely
addressed the issue of whether section:-line legislation



exceeds the scope of the federal offer, 3/ they clearly
indicate that Congress' concern in enacting R.S. 2477 was

with highways actually constructed. Thus in Central Pacific
Ry. v. Alameda County, 284 U.S. 463, 473 (1932), emphasized

that:
The section of the Act of 1866 granting
rights of way for the construction of
highways, ... was, so far as then
existing roads are concerned, a volun-
tary recognition and confirmation of
preexisting rights brought into beingwith the acquiescence and encouragementof the general government.

In one decision, United States v. Dunn, 478 F.2d

443, 445 n.2 (9th Cir. 1973), the Ninth Circuit went even

further and suggested that the construction had to have

occurred prior to 1866. Later Ninth Circuit opinions have

questioned Dunn on the issue of the; non-prospective nature

of R.S. 2477, Humboldt County v. United States, 684 F.2d
a, ¥

1276 (9th Cir. 1982); United States v. Gates of the Moun-

tains Lakeshore Homes, supra at 1413 n.3, but as these cases

involved actually constructed highways, they do not undercut

the emphasis placed in Dunn and Central Pacific on actual

construction.

3/ the Eighth Circuit has decided two cases involvingsection line easements.
United States, 394 F.2d 8

513 F.2d 190 (8th Cir. 1975). Both cases
m the basis of the land status of the parcels

at issue. Admittedly, the Eighth Circuit assumed that
section line easement legislation could form a valid
acceptance, but it appears from the opinions that the actual

(Footnote Continued)

a1

Bennett County, soutn vakota v.
(8th Cir. 1 ¢ Bird Bear v.

mcClean Count
were decided o



Cross Pointe Ventures cites Wilderness Society v.

Morton, 479 F.2d 842 (D.C. Cir. 1973), for the proposition
that R.S. 2477 contains no construction requirement.
However, Wilderness Society is in no way inconsistent with
the principle in Bear Lake Irrigation Co. that the rights-
of-way and other rights offered in the 1866 Act vest upon

construction while the land is in public domain status or

within a reasonable time thereafter. In Wilderness Society,
the imminent construction of the North Slope haul road was

clear and definite. Indeed, the actual construction of the

road occurred while the land was in public domain status for

purposes of establishing a highway under R.S. 2477. &/

‘cCONrirmMsS e€ existence
actual construction requirement.

The Department of the Interior is the agency
within the federal government responsible for the adminis-

tration of unreserved public lands and, indeed, of the bulk

of all federally owned lands. See generally Titles 16 and 43

U.S.C. On April 28, 1980, the Deputy Solicitor of the

Interior issued an opinion entitled "Standards to be applied

(Footnote Continued)
construction requirement was neither argued to nor addressed
by the court. ,

&/ This is so because the action under attack in Wilder-
was the decision of the Secretary to lift

Land Order (PLO) No. 4582 for the purposeof construction of the highway. As the PLO was lifted for
that purpose only, the construction did occur while the
lands were in public land status. See 479 F.2d 842, 882
n.90.

Administrative interpretation
- = r = a. 8tn Or the

ness sSociet
Dartially Pu



in determining whether highways have been established across

public lands under the repealed statute R.S. 2477 (43 USC

$932)." Federal Ex. 1. 2/

The Deputy Solicitor concluded that actual con-

struction was a condition of the grant and that the state

statutes purporting to accept easements along each section
line within the state were insufficient to establish
R.S. 2477 rights-of-way. Federal Ex. 1 at ll. The

opinion's conclusions are reflected in the Bureau of Land

Management Manual. Federal Ex. 2.
The interpretation of a statute by the agency

charged with its administration is granted substantial

deference. Udall v. Tallman, 380 U.S. 1, 16 (1965). Ifa
statute is silent or ambiguous with respect to the specific
issue, the court may not substitute! its own construction for
a reasonable interpretation by the agency. Chevron USA,
Inc. v. Natural Resource Defense Council, Inc., 467 U.S. 837

(1984). Indeed, deference requires affirmance of any agency

interpretation “within the range of reasonable meanings the

words permit, comporting with the statute's clear purpose."

That this first comprehensive analysis by the Depart-
ment of the Interior of R.S. 2477 followed the enactment of
the statute by more than a century is not at all surprising.
Although the statute had been the subject of numerous state
court cases and a few federal court cases, the United States
was almost never a party. It was only after the repeal of
R.S. 2477 and the passage of the Federal Land Policy and
Management Act of 1976 [FLPMA] that it became necessary for
the Solicitor's Office to take a comprehensive look at
R.S. 2477.

32



Alaska v. Lyng, 797 F.2d 1479 (9th Cir. 1986). The Solici-
tor’s opinion fully comports with the clear purpose of
1866 Act to secure and reward those who actually placed

improvements on the public lands. Indeed, since only a

small minority of states have adapted section line easement

statutes, it is not possible to argue that the absence of
section line rights-of-way frustrates R.S. 2477.

The only objection which may be. said against
Solicitor's opinion is that it camtradicts the decisions of

four state courts. The Deputy Selicitor recognized that his
opinion was inconsistent with some state court decisions,
but noted that the state decisioms are themselves inconsis-
tent. Thus while some state courts (Alaska, the Dakotas and

Kansas) have recognized section Mine rights-of-way, Montana
‘

has interpreted the federal offer in R.S. 2477 to require
construction.

Further, it is immaterial that the
lands now owned by plaimtiff were public
domain at the time the road petition was
presented and acted upem, as section
2477, U.S. Revised Statutes (43 USC
§932), but grants a right of way for
highway purposes over the public domain,
which grant does not become operativeuntil accepted by the peblic by the

Warren v. Chouteau Co., 265 P. 676, 679 (Mont. 1929).

(Emphasis added.

In any event, it is not at ali unusual for federal

courts to have to interpret federal statutes in a manner

inconsistent with prior state law which remained

7A

construction Or a nignwey
the laws of the state.
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unchallenged:for a long period of time by federal

authorities. The Deputy Solicitor in his opinion pointed to

- the Supreme Court"s decision in United States v. California,
332 U.S. 19 (1947), in which the Supreme Court held that the

United States owmed the sea bed in the three mile belt
coastal, despite the long time belief of the California

legislature and courts that the state owned the submerged

lands. This is mot an isolated instance. See Minnesota v.

United States, 305 U.S. 382 (1939) (federal statute

permitting states to condemn Indian allotment implicitly
requires that action be brought in federal court despite
nearly four decades of condemnation actions brought under

statute in state courts.); Joint Council of Passamaquoddy

and Penobscot Tribe v. Morton,.528 F.2d 370 (lst Cir.
. ‘

1975) (Indian Nonintercourse Act, 25'U.S.C. 177 applies to

Maine indians despite almost two century long practice that

it did not.) Indeed,we already know from Gatesof the

Mountains, supra, that the Alaska Supreme Court in Fisher v.

Golden Valley Electric, supra, seriously misinterpreted.
R.S. 2477 on the scope of the right-of-way and must be

disregarded at least in part.
While the Solicitor's opinion is reasonable and

“comports with the purpose of R.S. 2477, the Alaska Supreme

Court's interpretation leads to absurdities Congress could
not ave nded. The state statute ignores not only

construction but the feasibility of construction. We

believe the court can take judicial notice of the fact that

25



the topography of Alaska precludes the use of section line
easements for highway purposes in much, indeed most of the

state. It may not seem that an easement for a highway which

could not be built is a serious encumbrance on the land.

However, the Alaska Supreme Court has sanctioned the use of
section line easements for utility lines even where no

highway is constructed. In this manner, the state law has

completely distanced itself from the original Congressional
offer “for the construction of highways across the public
lands".

The state interpretation is likewise incongruous
in that it would substantially interfere with the ability of

the federal government to establish large reserves. Very
often access to such reserves must be carefully limited--

military or Indian reserves, for example. Because of the

construction requirement, the federal government has been

able to locate its reserves so as to avoid intersecting
transportation routes. The section line easement statutes

largely deprive the federal government of that ability--a
result Congress could not have intended. Indeed under the

"no construction requirement" theory, there was nothing to

prevent states from placing floating highway easements over

the entirety of the public lands. See e.g. 48 U.S.C. § 321d

(repealed 1959). In sum, R.S. 2477 clearly requires actual
construction over the unreserved publie lands and no highway

easements exist over the section lines here.



CONCLUSION

With a slight clarification of the record, this
could be a simple case controlled by Gates of the Mountains,
The United States believes the court should require clari-
fication of the record before deciding the summary judgment
motion. In any event, Alaska's purported creation of
R.S. 2477 rights-of-way over all section lands on the publie
domain was ineffective because it was outside the scope of
the federal offer.

RESPECTFULLY SUBMITTED this <3 day of October,
1986 at Anchorage, Alaska.

“Mizar Ad
BRUCE M. LANDONDepartment of Justice
Land

5
Natural Resources Div.



BRUCE M. LANDON
Department of Justice
Land & Natural Resources Division
701 C Street, Rm F249, MB 69
Anchorage, Alaska 99513
(907) 271-5452

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

ALASKA GREENHOUSES, INC.

Plaintiff, Case No. A85-630 Civil
Vv. )

MUNICIPALITY OF ANCHORAGE, DECLARATION OF
et al., FRANCIS D. EICKBUSH

Defendants.
2

1. My name is FrancisD. Eickbush.
2. %I am the Deputy State Director for Cadastral

Survey, Alaska State Office of the Bureau of Land Manage-

ment, U.S. Department of the Interior. I have held this
position for approximately five years.

3. Only a small part (less than 15 million out of
365.3 million acres) of the State of Alaska had been sur-

veyed prior to 1969. The great bulk of the lands surveyed
prior to 1969 were selected by the State under the Alaska
Statehood Act and other land grants to the State.

I DECLARE under penalty of perjury that the

foregoing is true and correct.

FRANCIS D. EIGKBUSH
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2; Stancarcs to te exo!
alcnwey Mave teen e@

: 2
” f 1e3 in determining whetner

stadlisned sezcss sublic
aled statute R2.S. 2477e * e o- ie ’ "4 J co en

d
W
w

Lh
)

fe2r ir. Moorman:

I. tnereéuction:

This is in response to your lectec of March 12, 1980. The statuce in
cuescion, 2.S. 2477 (43 U.S.C. § 932), wes originally seczicn 3 of

é
the

Act of July 25, L&E5 (24 Stat. 253). It ves repealed in 1976 cy sectica _
706(a) of the Federal Land Folicy and Manzcerant Act. Prior to its rcece2l,
12 orovided in its entirety es follcws:

Tre ricnt of way for the construction of nicnways over
cublic lancs, noc

reserved
for ‘Gublic uses, 15 hereoyv

gvznced. f .

Beczuse of the receal, we are only concemesa with crants of richcs-cf-~avs
perfected prior to Cctoter 21, 1976, tre cate of the enactrent of FLz¥A.1/

vou are orctebly aware, 8.S.°2477 nes ceen the subject cf inconsistent
state statutes and state court decisions, and a handful of inconsisxent
tederal court cecisiens, during its 120-yeer existence.2/ Even if che stat
interpretations were fully consistent with each other, trey would

mot neces
serily concrol, essecially where, es tere, alvcse all cz th

eporzedstate ccurs cecisions involved corpeting riches of third carzies and the
United States was not a carty to them. ‘The aralys:s in the varicus federal

i

l/ A vaiia 2.54 2477 Nichway cient-cf-way is a valic exi cat uni

ts grocecced 4 FLZ“A's seccicns
7olta)

(43 U.S.C. § i701 note), and $0S(a)
(23 U.§.c. § 2763(a)).

2/ Tne legislative history is silent 2s to the meaning of this sectice
O£ the 1866 statuce. See caenerally Tne Concressicral Clo>e, Vol. 26, ten
Cons., Ist Sess. (1360). - ‘

(43 U.S.C. § 932).
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c2ses involving 25 WTF alss eco aoe anly unsonsisteat etta tach cc.
suc mor) 3f tres: dezinitively Core 2 Seins wits Ene fcecise pigue se-
mow fac2: Exscctly enat «25 offered and to eras ty Coneceis un ies anect-
ment ef 2.8. 2377, and bow were suc rishtaari—ay vo 22 certected?

Ta tne face of tars tangled Arscowy,3/ az cutline Eelew «hat we selleve
to te tre srcrer inseceretation of 2.59. 2377. Cur uncecgretetien comscrcs
closely wiin its lansuage wnien, cecause cf om2 absenc2 of legistarive Ais-
tery. 18 especiealiy 2fprocriate. Cur view 15 2159 Comsistenc cany
OC we cescrisd ceczsions. [2 nas the sccec virtue OF avoiding wnat cule
ecnisge.sa te 3 sericus conflics cote2en Aline2y crents—if<s3y estzclizned

X.S. 2477 ang wre cvaning of Bue cam “rezcless® in secticn 343
oi FLEAS, snicn gesls with tne bursaof Land senacamence (2LN) wilderness
ravies Tesponsibilicies. 2 ote
oleae dieese- tf meth owen ae oot Fe arate” 16 Har que

3/ A similar siccacica existed in the Ciszuce cver the cenershis of the
Summerceo land off che ccasc of CalizZornia. La United States v. Cslifomia
A3Z U.S. Ls (1947); the state argued that tre United States «es carved
€rem esserzing ics citle to the aca2 tecause of the ericr inconsistent
oesicicns tsxan sv its ecencs’over the yesrs. The Ssscese Court cefut
this contention, sc2cing in cart (332 U.S. 2c39-40): .

2=a

As & waczer of gacz, the cecord alainly ceconstrates thee until
L iz cil issue beczen to oP aressed in the chircies,

neither the sczz2s nor the Government Res hed ce2ecn to foous
"

4 actentsen en e212 Gcescion of wnichof cen cansd c
"richts in cr otwer over the three-mile Seit. and

tne

Ly

4; <Q evan essimirng“ emat Government acencies have teen negligent in failing to racs-
nize or esserz the claims of the Goverment at en earlier cata,
the great interests cf the Government in this ccean area are
not to be forz2ites es a resulz. Tre Goverment, enich holés ics
incecesces here 28 elsesnere in trust ioc 2il tre scocsie, ts act
LD S2 cesrive: of tncse interests cv ose Orsinerv court rules
Gesicnea carzicciariv for srivace S:scut2s cver incivicualiv c.nec
cieces Sf srocertv; and officers ‘

a
) eno Gave AO actrcricsy act ail xs

C1sccs2 St |]nce crocerctyv cannoc ov treic
Lovermrment tp :cse 12s valuabie ricnts sv Mal= ~

Vaenes, of 22° 7S 2D (Citacicas Gmliwec, erSGrasis eccec



-j}-

ee~—vSs 2.5 77 szolv =O Ha aa so «
Oe Altec Vea0?

. aa oe ec oem C™ Ae as22t2 ABY whcesacle :esue her2 1s wheter oe ae weoe he caly ts. val ee Lymee
~ sealy- al lssrevicesly cons ad in cressass, cr - e . _ sectivaly as .e

wesarumans hes aleays cecarced 2.5. 2377 26 acshyung srcspeccivwales7o=e to G2crea
maecsrsimsct2e after 1356. In Unite? § wow as ve. Deen, 473 F.26 443, 445, rees

2 (yea ¢ eee °372), ncever, ene CCurt oc .33°55 cela erat the Act 23 €25.¢~ @eniy <o ine cres—23s of cars3 2 =O 23d elr2zacy (srice to 12é0)
“ancrcacned ca 2= -.@2in «ieseue auctocircacicon.” en gsaose ane ed said 5.5
Je a ane

geolic der
wrrvane ‘até ow ow

Savane
ewe ee dew22 to Granz mm od g fae iaveset owt 3d to give a2 acy tS

eoun ewes a
am 2xi Sune cus cthervise isdefinssie. woe Miinen Circuit scalisa en Susr
four. cecisicens in wernisan Vv. Rize, ¢ U.S. 353, 429-5) £1373), and Caner!

s o > 21rec: =e se - & 7. um cab 8: Seta Counev, sf U.S. 343 (L931).

"91 “sacemed s@czion 9 Of tre 1366 acc, 2.8. 2wees
339 waicn -- Sesices~ 7 wet ae

wie IWsi.7g and Srocacting cn weve- = * ts ci whes2 wno hed cecisectsd or 2c-
—-ae @3f8T Tisnts on the cudlic Gczain uréar teeal ccstem eng le-s —

san)eeia l 2 for cataces any Cerscn onc, in constructing a ditcn or <aral,
— 3 iimsaired tie scs32essicn of any settler on the sublic cowe LN. Tmis seccicn

innediacely Esllcwed section 5 of that Act (2.5. 2477) with «nich =2 are
nere concernec. Tze Gissute in that ese ccacemed t-o ccareting miners,
tre |

second of which (the slaintif=) rad constzuctec a ditch gor hycraulic
mining enich had eressed, ard inte wwefaerse wit wee first miner's working
of, his mining clain. Tne Cicst mines jceZenéant) hac cuc away the second
-ser's dito in order. to work Ais clasm as Difir2, ard the Court frala

-1:S Gia sot give rise tO the secinc sinec's claia for am2ges uncer earcira
¢ :

/ — In dicta, the Court ‘acknewledsed ‘chat the occed susgese of cre 1266
Awe

os— eheonwtiaw2S tO ceze orior tressesses cn se fudlic ccmain, Sut mace mo sp2¢
conm2ats con 32.5. 2477.

Tne Centr21 Facif ow. Rv. ase dig imwcive > 5) 2477, cuz caly the valigicy
aswe rCacs constructed Drior to 13636. Tne Csurz said that, lixe secticn 9
cerstreced in Jarnison, secticn 3 {2.S. 2477) ~as, “so fac as then exisvle

m2 yom
ee

CS ere concemsa, @ voluntary cecceniticn and contimot me
—-s> fica cc sreexis vam eS

wreerme
ade oraugaz into being with tre aczuiescecce ard encouracerent of te-ai covernteeokere * 293 U.S. at > fe Sesis 2dded). Tre unceoti 2c OC

Vase 2
cine) sfisuoes, tus micnt be read 2s suzcestine ‘—- co22.8. 2477 eculeé acsly

29.4 owAe vecar ene
ateswavs comstrucced aftarc 1366, and incesé cis is

wre2a en wz ooth before end afters tre Som c2se
-

we Fine 2 sort for the Ceczrssent' vioe sodn wilde at Sociecsinplicic .
eben wwhl s
OF re 47Qooe & 342, $82-33 (D.C. Cir. 1973), cert. canied sik U.S. $i7

% wewee ss aeastwi Wwe(2373), wn - San8 vsnelé the valici s of.an 2.8. i377 grant of a ees
~%ae ceonstruczted in 1970 aters eneto o8e ~Alaska Pine Tea Oirn's~—mwefer a aic: . ows

acidiag to the contrary, therefsre, Coes act tine urzrSigzous sursoc= 1n
ldiae reaseee = gacisicnsthe cases it cit2s 28 Surpore For ics te aenorses and gest cece

22302 zo che cor. -
tf ; es a resulc, it has not Sten followed cov une

-
ee raermerct, in the Ninth Circuit, cc 2is.rnere.-



f @e Santh Circuit is oocrees in fircus wast one mssor
Rez, taxan 28 a wnole, =328 ts

wal
varcGes oeter nrass

peolic tenes, 1t Goes net fol zior. trae R.S. 2

Creactively. The scatutory lanrs *

backeer2 in tame
end tie $v

rtuent’s mensist|nc. cr. SStrset

e ' 1}
Iw

&
uw

?
ce O
s

o—
eq

le
iy

2
ra
r

gs

*“
W
G
O

ae
) b~

fw uv

InN a ls
f a3

U
s :

>
63

iu

a 4 e

ed

iniss wrarcter an 2.5. 24
sz.

a .
may

7 -
“AS tS 2 of (t22er2im

ae

‘9 j
(r
es

bo
ta

au
al
lt

=

‘Ca
ri

th
¢

%
G
le
e

ak

a A uv NCC Crer2ce 2¢2.2S8t
332 4.8. i

), canmezcins cas
2i Gcvermnznt. Gar
@x28 v. toursiana,
y

3
fa
m

W
M

oo
?
th

Jo
m

tn
6h

5 - tw

ee
e

i] eh
o

t oc 2 state cr inéic2tv corolli=yor en s ue

eetts were must Seam in interes
ance witn a

3
.

=
se

=e-8 id 0 "1 w w
n i n a. ew rt
] ¥ v g 0 ot :ueft 6 a 5 rn tit "n
y

ny uw ce vi

Tae coerative cals of constreczica
aretiee le

t2 SUc) Stacutes is thee qrent
sy the feceral covertmanc “Fsust be consix favecaply to the esvermcent
érc rocnine s2sses Sut “hac is convaved in clear ard explicit
langueg2a inferences being resolves not acainse tut for the ccvemsenct.°
Calonell v. tnited States, 250 U.S. is. 20 (iy3): Wisconsin Cantral_x... Go. v. Unices Staces, Los U.S.

120,
262 (1255);

greaticrmemmov
to. v. Uniced Szszes, 315 U.

§. 262, 272 (1942); Arceus v. Chartescone
Stsne Froeucts G., 436 U.S. 604, 617 (1578); cf. Lio Seas v. Unitad Sites
S30 U.S. 50a (1979). This doctrine asulnes co crincs co scates 2s =Ail
28 crants to crivate carties. Dubucce v.! Paciiic x-. Co., 54 U.S. 68,
35 (13549). Thus, in eccoréance with trese Nvas, anv enpiguizizs enichs
exist in the stacucocy lancuage must be rescived in iavor of tne fecerz)
scvemmment.

Tne cuescicn of wnetter a carticular highway has Deen legally estszbdiisnec
wnéar R2.S. 2477 casains a questica of fFeseral law. is ts 2 secel
cule of scacuccry construction that al) sorcs in a stacute are to ce civen
efiecz. it mst be 2assuved that Congress mizanc every word of a snatuce
ane cnt, Seceicre eee? ‘Ord must se civen tse and #fiacz. “nized
Suates v. Menascne,_343 U.S. 528, 538-3 (1955); Williams v. Sissecca-
wEASP2ESN $19Ux“Seal Council, 347 F. Sucm. 1294, 120U (0. Soucn Caxor

3 see Vtarc'er Ucal Go vo ersce S30 © Jd 392, 3Co (0.0. C
sy wiléseness Socisev v. Horton, sry Fi ze Bs2, S5e (0.C. Cis. 297

coc
e2¢

zebly

law cecurine
States Cal: 20.2
v. 102,

Valent 43amen 193 (3c: 333)
Wm vic.

tehin eres Sv tre Uni

319)
5



cert. canted, WA U.S. 927 (2S72,; Vartes Slates v. vere Hew So, 372 F,
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tne siatuc]a susc te met. First, «2s the land r2asecvecd Isr 2 pebiie use?
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th. Co. v. Geisstes Folline Mill Go., 119 U.S. 149, 15) (21286); “Niier vl
Sunty of esos, LS US 155, "FF (7896); Nacional Bank v. Hell,loi u.s
$3, a9(idiste. -
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Tre comsniscracive difficulty oc apolving 2 stancard otaer Giza actral cone
struction souls Se vocantsally urssansicezole. is ictual use -2c2e “ne cal
tserion, innmoeraole Jeep trails, -23 Cr3cs End other access -evs = s27e

oc trem éncient, and sam traversed caly very wntvecuantly (Sut «nese suscep
t:bilicy to use nas not Ceteriorates sienificentiy cectuse of metcral erisicy

77.3/
Resuicing Aicheays co te constructed <ill orove, we seliave, cuca cc
WITA2ZC12 in Gacermuning ~2cn8¢ en 2.S. 2477 cisni-Orm-ay axisced
Cerccer 2), 1976.7/

1

in suc of the test) -- merc Geality
2s cudlic haghveys

under 2.5. 25
c
i to

$/° Foc example, cre St2c2 oC Utan, wnies arques tnac 2.5. 2477 nigh~2vs
A as Perlecurc mecaly cy seolic usa wiencuc construction, is cy stac2 lz
in ing orecess of raceing such “rcads* =nicn ic consicers s€r2 in existence
es of Cotccer 21, 1976, tre Sata of tre receatof 2.S. 2477. (Secticn
2?-15-2,Uren Coce Annotated 1978). Our initia! raview oc tresa recs inci-
cates etec the Srste of Utzh considers a}) of tre aumerces etrzils ecress
recec2z) lends to be R.S. 2477 highways, ce2acdless of extent of censtruczicn,
mainterance or use. .

7/ Ina the cacaces leading up to the cereal of %.S. 2477 in FLEA, on

cecurres a collecuy bet-een
Senators

Stavens (ALzska) and H2s<21) {Csiorec
wien mirrors the conzusien in che repocted éecisicns atcut tte cesning
of R.S. 2477. See oererally 120 Cens. Fec. 22233-64 (July 8, 1974).
ter ex2csle, Seratoc Stevens cefers 3C cme point to "<a gaccs osslic
roads" waicn are craated from trails that "have teen raced and chen
sv2velac and tren ere succenly saintainea Sy the scate." He was con-
cemed tnzt receal of R.S. 2477 mignc eliminaca tichcs-of--av fer sucn
nAismways if there nec ce|r 7 tocmal declaration of 2 RNignwey weer
R.S. 2477, even if the state “did, in fact, build cudlic nichwevs
across ‘feceral lene.” Senatoc feskell assurad nia thet sc iscral
cerzeczion of the gtant “as

noe
necessary; i.e., that actual exiscing

use as 2 seblie hichway werstate law at metne tive FLEA Asomes law
is sugZicient co orotect the “high-ayeee ey es 3 velic existin
cigne sce arfeczed sy the cereal of 9.8. 24377. Senator Zasxzil vafames
to) a sorta Caxocz state court decisicn snich Tecocnized soth fsrvral anc
inforw2l ecceozance of tre 2.S. 2477 granc, =e latter s2ing secre cy“eses sufficienc to estaolish a nighway uncar the laws of ene Scare2232.
mhectner eitiec Senator

mevent
use without construction ses suflziciens

is coustzul. Senacor Stevens raised ine Soint inthe Context ci nien-
wevs wnicn had ozen graces, qr2veied and otreceisebuilt. Finally,
ci ccurse, cris cecate, eocarr ing nearly 110 years atver enscuanc of 2-S.
2477, €nacs no lient ca Congress’ intent in 1286.



mss is mot to sav that if e road -es orlginaily cveaied cacziv cy tie 5
size of vehicies, 12 can sever cuaitty foc = ciitOtmsay grent uncer &..
2472.0 «DO tne contrary, «2 UALNe a road cin f4c0n2 2 ALineav wiosin
une meaning of n.S. 2477 LS scact2 o¢ loc|al severment wistoves end
tains it Sv taxing seasures wnica cuality as “ocnsiceccicn®; iie., gr2cint,
raving, slacing culverts, etc. I! the nichesy Aes teen “consirscezed” in
tnis sense orroc to Cctocer 21, 1976, it can quality tor an 2.$. 2377
Tigni~oi-say unecer or not conszructed ad ints!9.9/

°

C, nicnwav

m Nisse2zy 13 2a ceec treely Cz2en to evacvere: 2 suDlic rozec. See, a.c.,
weasier's New Worlo biczlomary, (College E¢. i¢51} ac 683; Haress
mansom, 735 F. Sues. dol (G0. icano LY¥46); xacd v. City of Sellinssan,
3v7 f.Ze yS4 (Nash, 1963). Yecause a private road t5 NOt 2 Algn=ay,
RO Cssnicorewsy for & crivacte co20 Csuld cave teen estaplisnhed uncer
n.S. 2877. Insofar as tre cieca tn Carceac Scaces v. 9,947.71 serves cf Lard,
220 F. Supy. 32o $9. tev. 1963) concluces ctrereise, -e celieve tne coust
«28 clearly «rong. The court's error in tnac casa «as in confusing che
stanearccs oc

}

tne rese at issue in that case was a ccac toe ining claim, end the
festracent aia oreviously ciscinguismed suc ccecs trem suolic aAssnwavs
SUGN 2S mi¢ne ce constructed Sursuanc to 2.S. 2477. See Brcnts of ining

cR.S. 2477 witn ocner law of access across Sutlic lznes; i.e.,

we

Cleimants to actess Over tre Pudlic Lands cto Tneir Claims, 65 1.D. 361,
465 (LyS¥). Tre court in 9,¥s?./h Actes Of Lanc Syecifically foune cnet
wse re2d in qresticn was noc a suolic reac or nigmsey, 220 F. Sucp. at
336-37, anc it therefore follors thas it: could mot have cean an x.S. 2477
coac.¥/ Xacner, it was an access road urcer the Mining Law of 1872,
ané even assuming the court cocrectly concluded that its taxing ev che
geverrsant -as compensable, the court's Giscussica of 2.8. 2477 was cot
pectinenc to the lesai questicn presanted.

a

In sussvazcy, it is oer view that 2.8. 2477 «as en offac Sy Consrass treat
ceule only be sectectad ty accusl constructicn, wether by the scaca er
tocal govesrment or by en auchcrizec orivace incivicual, of 2 hichnay
ezen co sutiie use, orior to Cezscer 21, 1576, cn cuslic lencs nct reser-es

oy. it 1S Mot necessary CO Ceai nerein with snether and aAcw an 2.5. 2477
Ti¢ne-cinsay czn de terminatad. Secause cnly a cight-of~say rather then
tisle is conveyed, however, ic seems clear that suci a ricii-cf-.ey can
Oo? termingcted by abandonment or failure to-raintain cenditicens su:casis

use as 2 sudlic hicnwav. C£. Onited Staces v. 9,947.1 acces cf Lind,<

. Suse. 328, 334 (D. Sev. 1903).Ko
m

w
o

on

4/ In fact, the Stace ef Neveca nad officially tekan the resiticn chatt
tne roza in Grestien «2s noc consicered e pwoiice road or hienwzy. fee
720 ©. Sure. ec 337.



for ouplie uses. Insofar es Nisteays vert scwulily construetes cver unce-
gereto poviic sand Sy suste oc local steicmnnnts OF Sy private individcals
undes stsc2 or :co3!) covermsane iscrize powee 8S Lrcee 22, 1y76, =e
CS MOL Gression Meise velidicy.

fo n G a

25 ASCSG above, $tat#® couct sacisicrs ang 32222 SLACLTES ace in conilicz
‘#300 226 other cn tne issue Of new a rigncqoinecy ‘ancer 2.8. 2477 1s
fSerieccec. Gereczlly, tne éssrcacn of cre 372225 @F5e2c3 no gall inco

ence senar2al cstesories. First, soma (Hars2s, Scutn Tasoza and elesxa)
have melo crat susce scatutes saien gurpoct 7S 2st20]1sa sue cieucs-cine2y
2ions all secticn lines ar2 suificsenc to rerlect tne grant uscn anscovant
Cr che state sescuce, evan if sc nicneey ned e:uiert Seen construccad or
crazies iouse. Troll v. Kcies, 70 2. Sai (Kan. 1902); Fedarsson v. Cancen 7%

34." Ss Zo 172 (3.5. 1980): Girves v. Kenai Feathsul2 Soesuen, $56 2.08
224 (alzs. 1975), contra “erren v. Choucz2u Comey, 265 2. 578 (Mone.
1$23). Seccne, .sctaces sucn es Coloraco, Urecon, nyching, Mew Mexico, end
Gean Rave held thac 2.5. 4477 riches-of-vavs can Le serfecc2é solely ty
cxdblic use, witheut envy constructicn or seintenance. Niccl2s v. Grasse,
267 Y. 196 (Cole. 1928); fontccmery v. Savers, 90 ©. $78 (Cre. 1607);
szten Eros Co. v. Bleck, 165 P. 513 (wvo. 1917); Wilson v. Williess, #7 -
. 26 sod (Nom. 1959); Lindsay Land & Livestock Co. v. Gautecs, 255 2.
36 (Usenh 1936). Thira, Arizona ccurts nave a2ic sum ricnts-cf-<zy
tan ce establisned caly ty a torval resoluticn of tec2l covarmrent, efter
mne nighway has cean censtvuctsec. Frerfecticon Sy secre use is not reccenizec.
Teessa Consoi. Cocser Co. v. Feese, 106.2. 777 (Aciz. Ly).

f

Tne ascve anzivsis of the olein meening oc 2.8. 2477 saces trac the Acizone
intecsretaticn 1s tie Gly cocrect one, and wret te cos:ticns taken by
coner states CO nco Aeet tne ensress rcsquirve2ments cE tne statute. For ex-
acple, the Xansas, Sccta Caxota and Alzs<a agecc2q Sese¢ en sectien Lines
Cees .Ot even rezsire tnat ther2 ce @ nicn-ay Cr access rouca, such lesz
enact it be constrecctea. The escreachn t2xen 7 3cates es Colcracc,
Uren, New Mexices, Cregea and Wyoming, 2.5. 237

2oe

eo

7 ri¢nis-sf=say Tay
ichcu
7

Se perieacztad oy access “ays creaced oy usa aicne, withcut any construccicn,
aiso garis to meee cre plain raqu‘cvaracet cr 2S 2877 thee sucn Aighwavs
De “cocstrucrec *

mre sem “Constrection* must o@ construed es an essential elarzenc cf the
erent offersc by Coneress; otherwise, Congress’ use ot the tem is meeringli
ane superilucus. Tie states Scule accepe eniy thac which wes offeres sy
Coneress and not sore. Thus, rights-ci-way snaich scates serperced ts access
but on =nics Higheays vere nos actually consericzed sricr to Cecccer 2},
1976, co not mec tne racuiremencs Of &.8.. 2477 arc tnerefsre no wartecned
right-sicsay gvant exists.
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ive], Toe Tetulstion ae 43 CLES. 9 2522 eiviG) Cis con rye
f ot weetner 2 aptneav aes Been tet wiser 3.5. Bais 2

SeVSlicn St sczce law,

The lancuacs of cesulscien First azwersrc2 wi 2 Circuler gated Sa 23,
1438 (Cice. 1257 a S54). AV Eeecinenc cart, te cesulaticn ocovicss“ 7 e

Tris 15 2 Correct scacamanct, cuc i
tAcTAaAci2G CON eracever cecrS 2 stat

nacrer, @ Scate claim of en 2.85. 2477
ar

(43 C.F.8. § e5 1)

No acpiicziisn sncuid oe filed uncer 2.5. 2377,
AGziCN Cn the cart of tne Govermrent 13 TeCessary.

C co2s man tne grenc 2
teemay,cut

tne concdlcicns on «nic: tne ¢tTanc

1:
tron ct 2 cles enc e soiiczcicn 2:

tszuiced ercherc. iixe 2 mining clain, neo-wver, 3 claim to an 2.5. 2377
Tignc-Ofmaay cces ace necessarily mean thac 2 vairse cighs exists. Tae Wart

»

cE tsee c<

tes hes Ofzar.suceessiully caallensed che v2
3

c L 7 Cf aining claics
suse of tre f2iiurce of the claiveant cro esizolisn cic

Ss ( S
mes urcer that lew.

S23, e.¢., Carerca v. (nitec States, 252 U.S. 450 (1520); Caiced Staces
Coiaran, 390 U.S. Sty (14905); Hickel v. O12 Shale Coro., 400 U.S. 40 18S0u)
tne Cecarimenc sas moc Sreviously cacara:necs the velicity cf cleined rienss
urcanw 2 2577, ceczuse it h2s hac no lance er vesource Faecteten. £22”
to co SO; i.e., conflicts cenecally Cid net arise tecnween tre existeni
Or ¢launeé cignes-Of—way under 2.8. 2377 anc tne Taracerenc of tne wcshae
Lanes arfectec cy such claivs. If toere is 2 rescurce carnzerzamnc rz2sca

ato Go so, Sucs 22 tne ravi2w of sublictlands ise wildarmess valves, clacec
XCraAts—Or Hay may Te ceviewed to cececuine meirs valiiicy uncer 2.5. 2277.
3

.

723 C.F.2. § 2322.2-1 further srovices:

Grants Of rishes-cf-way uncer 2.S. 2377 ac2 efiactive uscn
conszruczion cr escaplisihzent of Richevs in acccrdsnce with
the Stata iz~s cver sublic lends thse are not ce
uses.

Secvec for acl
Ay

Ta tne contexc cf the ebove analvsis, quasticn sresétncses Sy W123 Senter
is «necher “esctzcliscment" can mean less unan “construczion.* 2 toink le.
fuily iz cculs ncz Cecausa tre explicic langeege of 2.5. 2377 ceqeirzd
“sonstrectien." 2 “"ascadlisimenc® es uses 2 the Circuler enc sucsecuenc
rw2gulations earns less than “construction,” 2% <@s am unauthericte: exercise
Gi moeer cy the Secretary of the faterses. Congress Sas sienscy covet over
tne sublic lancs end the Secrecary can cnly co Cicse C.ines auchor.iee
by Congress. See, 2.5., Kiecoe ve. Mew Bewics, 625 U5. 525 (1975).

Ke

vs
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\\
C.1S «ev, tie vO statutes are conms:stent “isa Gacn other, 'c/ tog wink
tne Setciec rules of statutory consiruct:cn

wh20 Ceonsrass is ceesed it
re Qegaizans at prior existing law,li/anc s.culc 22
COMStETENT with @2CN onner -nece cezscnaa!: rossible.

mally.
it snoulo be noted tnac in stares Sec 2s Ales*s,which teva en-

3CTES Siacucess sesiqnacting all saccicn lines 2s “feosays, Surgertine to ct:
stitute the cecrection of the R.

$-
2477 grant, Se2 Girvas ve Fernei Rieacsy

Sorayen, 536 P. 2c 1221, 1225 (sles. 1975), ~~ euciie lacs aol be
woule Gualiiy for wilcerness suds because U.er2 would ce no “rcecless”
are2s over 840 ectes, and sectsen 6C3 of FTLEMA Tiguirces a cneclees of
$060 acres es 2 aiticmur ip orden to ce consicsrsc gor wilcermess zre2
mesienetion. Trere is exssolucaly no indicetsen in the iscislstive aisssocy
of FLITA chat Conevess thoucne such a Dizacvse result -culd te roesisia.
Cn tne conceary.

ali imaications are mas Congrass thouint onsc ell arz2s
ef sueSlic lencs witnout comstrsocted and waintiinted rozds scula te consisert
for vessible Sreservation as wilcemess. ;

I trust vou vill gine this explanation of cur icsition useful. I lock
forsare to our séating on ey 2 to discuss nis fertner.

Sincerely,
as

Fpedonih
|.pete

CEPUTY SCLICITOR
’

20/7 If is signacicant enet tn cormulaciag ics cefinicion of “rtadiess” that
The House Ceamitces identified no conflice tetwean that definition and 2.S_
2477. See BR. Fap. No. 1163, 94th Cong., 2c Sess. 17 (1976). The trenscviy
ot tre Ecuse Conmitces. T2LKUD sessicn vaveals cnace Con¢eresivan St2iser of
Arizena suggestsa tie cefinition of “rcad™ waim eccears: in the House Rercrt
*riztona is an erie state where “seys*® con fe created enc used as rcadcs

serely cy the sessege of vehicles, enc Congqresscan Steiger COCK SOME FEINS
to draw the Giscincticn between a “way” and a "ezad” fer wiléemess meres2s
The latter,he ins

3stedr
“es anv eccess route licroved or rainszined in

any -ay, suc es. oY grading, placing cf culverts, of maxing of cer climmss.
See Treascrize of Sroceed nes, Sutcammii2e on Public lerds of Scouse Ca
cr interior 2no insular =frZirs, Seot. 22, is?3, at Jes-33.

V7 See, ¢.c., Gaited Stetes v. Fobinson, 229 fT. Scsc. 32 (0D. Fla. 12372);
Tn re Vinarsc7, 237 F. SUDO. 445 (UD. N.Y. lyed).
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2801 - MANAGEMENT

2. The regulations (43 CFR 2802.5) have set a goal of
identifying all the R.S. 2477 highways. The Bureau should work with each
State, county, and municipality to identify all of the existing public
highways. The equivalent of an application for this type of public
highway is any map that clearly shows the location of the highway on
public land. Additional information such as right-of-way width would
also be desirable. Compare the map with criteria .24Bla through c. If
the roads identified on the map submitted by State agree with the
criteria assume that the roads are bona fide R.S. 2477 highways. If
differences are found between the map and criteria, further research with
the local government may be necessary. A letter of acknowledgement with
a map or listing to the appropriate local government that identifies the
public highways is sufficient. There is no grant form.

a. Assign a serial number and set up a case file.
Minimize the number of serial numbers and files by consolidating roads
under each governing body. However, if the State Office already has an
existing serialization system with individual numbers, it may be
continued.

b. Note the Master Title Plat. Authority to be
cited on the serial register page is R.S. 2477 (43 U.S.C. 932).

3. Roads existing on public-land, other than public
highways are generally Bureau-administered roads. State, local
governments, and others may file an application for a right-of-way grantfor roads that do not meet the criteria listed in .24B1. R.S. 2477 did
not specify the terms and conditions of the rights conveyed. In some
instances, it is necessary to know the terms and conditions in order to
manage the adjoining public land. As a general rule, terms and
conditions can be determined by

examining
the State laws or practices for

similar public highways.

Be Terms - perpetual,

b. Right-of-way width - As specified by State
Or commonly used on similar public highways.

c. Extent - public use as a roadway. This would
not include material sites, stockpile sites, or other ancillaryfacilities.

4. Other rights-of-way use within a R.S. 2477
right-of-way after December 9, 1974, must be authorized by a separate
right~of~way grant. Separate right-of-way requirements prior to
December 9, 1974, were waived by the Bureau. However, when these
pre-1974 rights-of-way require a new location or ownership change, th
should be updated with a new right-of-way grant.

Rol 2-152
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2801 - MANAGEMENT

B. Revised Statute 2477. The Act of July 26, 1866, R.S. 2477
(43 U.S.C. 932) provided:

“The right-of-way for the construction of highways over public lands
not reserved for public uses, is hereby granted.”

This statute, which was repealed by FLPMA, has been interpreted as a
right-of-way grant for highways over the public land without any
limitation as to the manner of the establishment. The grant becowes
fixed when a public highway is definitely established in one of the ways
authorized by the laws of the State where the land is located. The Act
did not specify the extent of the grant, the width of the right-of-way,
or the nature of the rights conveyed. To facilitate proper management of
the public land, the Bureau has to have a sound transportation plan.
Therefore, it is necessary to identify all public roads.

1. Criteria for identification of R.S. 2477 Public
Highways, include four elemente:

a. In order for a valid right-of-way to come into
existence, there must have been the actual building (construction) of a
highway. Mere use, planning, or surveying, does not equal construction.
However, constructionmay not have occurred all at once. Road
maintenance often equals improvement, or even construction. Increments
of maintenance over several years may equal construction. When public
funds have been spent on the road it may be a public road. When the
history of a road is unknown or questionable, its mere existence in a
condition adequate for public use may be evidence that construction has
taken place. ,

b. A highway is freely open to everyone. Roads
that have had access restricted to the public by locked gates or other
means may not be public highways.

.¢. The construction of a public highway on
unreserved public land must have occurred prior to October 21, 1976.

d. A State has to have a procedure to confirm the
R.S. 2477 public highway right-of-way grant..

Rel. 2-15
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2801 - MANAGEMENT

2. The regulations (43 CFR 2802.5) have set a goal of
identifying all the R.S. 2477 highways. The Bureau should work with each
State, county, and municipality to identify all of the existing public
highways. The equivalent of an application for this type of public
highway is any map that clearly shows the location of the highway on

public land. Additional information such as right-of-way width would
also be desirable. Compare the map with criteria .24Bla through c. If
the roads identified on the map submitted by State agree with the
criteria assume that the roads are bona fide R.S. 2477 highways. If
differences are found between the map and criteria,further research with
the local government may be necessary. A letter of acknowledgement with
a map or listing to the appropriate local government that identifies the
public highways is sufficient. There is no grant form.

a. Assign a serial number and set up a case file.
Minimize the number of serial numbers and files by consolidating roads
under each governing body. However, if the State Office already has an
existing serialization system with individual numbers, it may be
continued.

b. Note the Master Title Plat. Authority to be
cited on the serial register page is R.S. 2477 (43 U.S.C. 932).

3. Roads existing on public-land, other than public
highways are generally Bureau~administered roads. State, local
governments, and others may file an application for a right-of-way grant
for roads that do not meet the criteria listed in .24Bl. R.S. 2477 did
not specify the terms and conditions of the rights conveyed. In some
instances, it is necessary to know the terms and conditions in order to
manage the adjoining public land. As a general rule, terms and
conditions can be determined by examining the State laws or practices for
similar public highways.

a. Terms ~ perpetual.

b. Right-of~way width - As specified by State law
or commonly used on similar public highways.

c. Extent public use as a roadway. This would
not include material sites, stockpile sites, or other ancillary
Facilities. ,

4. Other rights-of-way use within a R.S. 2477
right-of-way after December 9, 1974, must be authorized by a separate
right-of-way grant. Separate. right-of-way requirements prior to
December 9, 1974, were waived by the Bureau. However, when these
pre-1974 rights-of-way require a new location or ownership change, they
should be updated with a new right-of-way grant.

Rel. 2-152
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B. Revised Statute 2477. The Act of July 26, 1866, R.S. 2477
(43 U.S.C. 932) provided:

“The right-of-way for the construction of highways over public lands
not reserved for public uses, is hereby granted.”

This statute, which was repealed by FLPMA, has been interpreted as a
right-of-way grant for highways over the public land without any
Limitation as to the manner of the establishment. The grant becomes
fixed when a public highway is definitely established in one of the ways
authorized by the laws of the State where the land is located. The Act
did not specify the extent of the grant, the width of the right-of-way,
or the nature of the rights conveyed. To facilitate proper management of
the public land, the Bureau has to have a sound transportation plan.
Therefore, it is necessary to identify all public roads.

1. Criteria for identification of R.S. 2477 Public
Highways, include four elements:

a. In order for a valid right-of-way to come into
existence, there must have been the actual building (construction) of a
highway. Mere use, planning, or surveying, does not equal construction.
However, construction may not have occurred all at once. Road
maintenance often equals improvement, or even construction. Increments
of maintenance over several years may equa] construction. When public
funds have been spent on the road it may be a public road. When the
history of a road is unknown or questionable, its mere existence in a
condition adequate for public use may be evidence that construction has
taken place.

b. A highway is freely open to everyone. Roads
that have had access restricted to the public by locked gates or other
means may not be public highways.

c. The construction of a public highway on
unreserved public land must have occurred prior to October 21, 1976.

d. A State has to have a procedure to confirm the
R.S. 2477 public highway right-of-way grant.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this agid day of October,
1986, a copy of the foregoing BRIEF AMICUS CURIAE OF THE

UNITED STATES was served by United States mail, first class,
postage paid, to the following counsel of record:
Donald W. Edwards
Deputy Municipal AttorneyP.O. Box 196650
632 West Sixth Avenue
Anchorage, AK 99519-6650

Reginald J. Christie, Jr.
Suite 200
307 E. Northern Lights Blvd.
Anchorage, AK 99503

Diane F. Vallentine
540 L Street, Suite 102
Anchorage, AK 99501

Renite eR. Ket
BONITA R. DOTTER
Secretary
Land & Natural Resources Div.
Department of Justice
Anchorage, Alaska
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