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Office of the Attorney General
State of Alaska

#1 Plle No. Ags-404-81
Seprember 14, 1981

> Management of 2.8, 2477 Rightsrof-Way

Read Stoops
Director
bivision of Research and Development
Pouch 74005
Anchorage, Alaska 49510

By memerandum‘to thig office you have requested an opinion conderning the
State's management authority over section line and public-usexr highwaya created
pursuant to 43 U,8,C, § 932, Revised Gkatutes 2477.

e

The short answer £0 your question is that tha Alagaka Department of
Transportation and Public Facilities has management autherity over R.S. 2477
highways whexe they occur on non-state land. Where such highways o¢cur on state
land, the Alaska Departivent of Transportation and the state ayency having
management authority over the state land in question have coneurrent aurhoriny over
the highway.

Congress by ack of July 26, La66 granted the right-of-way fox construction of
highways over unreserved publics lands:

The right-of-way for the construction of highwaya over publia Janda not
reserved for public uses is hereby granted. 43 U.8.8. § 932, RLS, 2477.
In Hamerly v. Denton, 359 P,28 121, 123 (Alaska 1961), the Suprema Court of Alaska
atated the general rule regarding acceptance af this federal grant:

« before & highway may be created there must be either some positive adt
on the part of the appropriate publia authorities of the stata, clearly
Manifesting an intention to acospt 4a grant, or there muat be public user for sudh
a period of time and under such conditions am ko prove that the grant hae been
adeepted,

Our territorial legislanure angepted the federal grant by designating public
highways of a apeaified width on all seation lines within the Territory. See ch,
19, SLA 1923; Ch. 123, SA 1961; Gh. 35, SLA 1963) 1969 Opinion of the Attorney
Géneral No, 7, The state statute accepting the federal grant is presently dedified
in AS 19,10.010, which erates as follows;

A tract 100 feet wide between each section of land owned by the atate, or
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acquired from the state, and 4 ¢ract four reds wide between all other sections in
the state, je dedicated for use as public highways. The section line is the
eenter of the dedicated right-of-way. Jf the highway is vacated, title to this
strip inurs to thea owner of the cract of which it formed a part of the original
gutvey,

In addition to section line highways created by legislative designation there
are numerous highways, not necessarily cesforming to section lines, which have
hean created by public use alone thyeughout the State of Alaska.»

Our Supreme Court, along with a majority of courts which have considered the
' issue, has stated that roads created pursuant to x.8, 2477, whether by public

authority, Such aa seetion line rights-of-way, or by public user alone, are public
highways. Haterly, supra at p. 123.

The term ‘highways’, which ig used in R.S. 2477, haa an accepted meaning. A
highway ia a way open to the general public at larga withouk distinction,
disdrimination or restriction except that which is ineddent to regulations
daleulated to secure the keat practioal benefit and enjoyment of the highway to
the publica. Prillman v. Commonwealth, 100 6.8,2d 4 (Va. 1957). The primary
characteristics of a highway a¥e the right of commen enjoyment on the part of the
public at large (Kar] v. City of Bellingham, 377 P.ad 984 (Wash. 1963)) and the
duty of public maintenance. Prillaman, supra. The,vearm ‘public!’ highway therefore
is tautolegical, Detroin Tnternational Bridge Co. v, Amerioan Seed Go., 229 N.W.
751, 793 (Mioh. 1930). Thexe is an old line of cases which holds that the R.s.
2477 vight-of-way gyant is available to privately owned and operated railroada.
See Fling & P.M. Railroad ta. v. Gordon, 2 N.W. 648 (Mich. 1679). Moat of these
dagep are vary old, and the prinaiple has not been exteded beyond railroade to
inolude essentially ‘private’ public ubilities or conveyances. See Opinion of the
Attorney General of September 7, 1976 at 18,

wZ the State has broad police power to manage its public highwaya. United
Stated v. Rogge, 10 Alaska 130, 163 (1941); see discussion of stare'ts poliae power
to regulate public highwaya in Opinion of the Attornay General of September 7,
4976 at 21-29. The Alaska Legislature has conferred broad powers upon the
Department of Transportation and Publia Facilities to regulate the use of publid
highways, including the control of highways under Ag 19,05.030, power to control
access Co highwaya under AS 19.05.040, the power to vacate highways under
19.05.070, and the power to close highwaya under ag 19,10,100.

When an R.S. 2477 highway cuosses state land, the Department of Transportation
and the state agenoy having management responsibility for the underlying fee,
usually the Department of Natural Resourses, have concurrent responsibility for
managetant of the highway.

you nave alao inguired whether the State has authority to enforos AS 19.40,210
with regard to R.8, 2677 rights-of-way which may «exiat adjacent to oy yadiating
from the Dalton Highway from the Yukon River to the Arotia Odean. AS 19,40,210
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phates,
Off-road vehiales are prohibited on land within five miles of the right-of-way

of the pighway. However, this prokibitdon doea not apply to 4 person who holds a
mining claim in the vieinity of the highway and who must use land within five
miles o£ the right-of-way of the highway to gain acoess to hia mining claim.
The term 'land' i@ not defined in the leqislacion, and tusk be presumed in this
context to dnclude born state and federal public land. (The Legislature could
net, of course, authorise or prohibit vehicular use of private Landa without
gonsenr of the landowner unless the public health, safety and welfare clearly
required it,) The term deaa not appear to be limited to ‘state land’, since, in
the preceeding section, the Legislature epecifically addressed the concepr of

' 'state lang! with regard co dts prohibition againet land disposals. AS 19,40,200.
There ia no inherent ambiguity in state regulation of maane ef acceas over both
gtate and federal lands, so long ag the United States haa not, by statute or
requlation, adepted inconsistent provisions with regard to its own land. The
federal lands in queation weve not included within the areas of exclusive federal
jurisdiction listed in Sections 10 and 14 off the Alaska Statehood Aart. However, if
the United States were to adopt indansistent statutes and regulations which
permitted, or further restricted, the use of off-road vehicles on federal land
adjacent to the Dalten Highway, those statutes or regulations would supercede
inconsistent provisions of state law pursuant to the Supremady Clause of the
United States Constitution (Artiole vI, Section 2) and the property alause ef that
Constitution (Arti¢le IV, Section 3). KLeppe v. Wew Mexico, 426 U.S. 529 (1976).

The authority of the State of enforce AS 19.40.2140 with regard ta public use of
a¢knowledged R.S. 2477 rights-of-way should net be in question. The original
offer of the United States te the public ¢eo create rights-of-way for public
highways ever public lands (which was made by R.a&. 2477 in 1866) did not specify
oY contemplate any particular means of travel ja order to validly establish euch a
vight-of-way; nex did it guarantee that auch a right-of-way, once estahlished by
public use, could forever remain available for use by any specific means of
conveyance. Sa long as the right-of-way has been validly established by public
use and ia chereby acknowledged to exist, it remalns Eree for public use, though
the means of conveyance of the public over that right-of-way da subjear to
weasonable regulation to achieve other public purpos@s, such as minimization of
terrain damage, avaidance of wildlife harassment, and other reasonable
rastvictions to achieve such goals. Notwithstanding the fact that a pexson may
have, in the paat, have a certain means of conveyance on an R,S. 2477
right-of-way, subsequent state enactments (including the statute in questien) axe
valid ag against that person, ao long as the right-of-way continues to be
available for public use by whatever reasonable maana which ara authorized by law
er requlation.

73 The proviso in AS 19.40.210 which permite tiining claim holders ‘in the
viciniy of the highway’! to in essence ignore the off-road vehicle prohibition
contained in the remainder of the statute pragents partiqular enforcement
problems, as I at! sure you aré 4ware, Firat, the statute gives no guidance as to
what is to be considered in the ‘vicinity’ of the highway. Sedend, it does not
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require that tha mining claim supporting the exception pre-date the enactment of
the statute, of that the claim be a valid one; this could obviously lead to the
location of spurious mining claima simply to circumvent the off-road vehicle
prohibition. Third, the statute by its terma does not require that the use of
land toe gain access te the mining claim be reasonable, so as to avoid a
proliferation of parallel or duplicate access routes to the same general area, or
to otherwise avoid aignificant terrain damage ox wildlife impact. Because the
intention of the Legislature in enacting the exception appears to he clear (i.a.,
that the mining claim is presumed to be bona fide and that the need for access to
the elaim ig to be met by means which are reasonable), this appearea to he a
subject for apprapriate regulations which implemant the exception to the off-road
vehicle prohibition in a manner which protects the general public interest in the
ayaa. .

If you have further questions regarding this subject, please contract us at your
conveniande.

Wilson L, Condon

Attorney General

Barhara J. Miyacle

Assistant Atkorney General

Thomas B, Meacham

Assistant Atkorney General

AGO--Anchorage
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