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office of the Attowney General
State of Alaska

*1 Pile No. A65-404-81
September 14, 1881

»  Management of R.§, 2477 Rightgrof-Way
Reed Stoops
Director
pivision of Regearch and Developmsnt
pouch 7005
Anchorage, Alaska #3510

By memorandum to thig office you have requested an opinilon conderning the
State's management authoxity over msction line and public-uper highwayd created
pursuant to 43 U,8,C, § 932, Revisad dkatutes 2477.

L]

The short answer £o youy question is thar the Alagks Deéepartment of
transportation and Public FPacilitles has management antherity over R.8. 2477
highways whexe they occur on non-ptaté land. Where such higbways odcur on sgtate
land, the Alaska Department of Tiransportation and the ptate agency having
mapagemént authoxity ovey the state land in question have conourrent authority ovey
whe highway.

Congress by ack of July 26, 1866 granted the right-of-way for construction of
highways over unreserved publis lands:

The right-of-way for the comstruction of highways over public lands not
reserved for public uses is hereby granted. 43 U.8.8. § 9232, R.8, 2479,

In Hamerly v. Denten, 358 P.24& 121, 123 (hAlaska 1961), the Supreme Court of Alaska
stated the general rule regarding acceptance of this federal grant:

« + .« before & highway may be created theres mugt be elther some pogitive agt
on the part of the appropriate publia guthoxities of the state, ¢leaxly
menifesting an intention to acospt 3 grant, or there muek be public user for such
a pariod of time and under such conditlons ag ko prove that the grank haps been
adeepted,

OQur territozizl legislarure angepted the federal gwant by designating public
highways of a apeaified width on all ssation lines within the Teyzitory. See Ch,
19, 8LA 1923; c¢h. 123, SLA 1981, ¢h., 35, SLA 1983 1969 Opinion of the Attorney
General Wo. 7. The state statute aodepting the federal gyant is presently cedified
in AS 19.10.010, which states as follows:

A tract 100 faet wlde betwaen each seotion of land owned by the gtate, ox
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acguired from rhe state, and & tract four rods wide between all other secdtions in
the state, is dedicated for use ap public highways. The section line is the
center of the dedicated right-of-way. 1f the highway is vacated, title ko this
strip inurs to the owner of the cract of which it formed & part of the original
guyvey,

In addirion to adeckion line highways created by legislative designation there
are numerouns highways, not necessarily cosforming to szotion lines, which have
been created by public use alone thvoughout the State of Alagky. .

Our Supreme Court, a&long with a wajority of courts which have considered the
' iseve, has stated that roads created pursuant to ®.8, 2477, whether by public
autherity, such as peetion line rights-of-way, or by public uger alone, are puyblic
highways. Hamerly, supra at p. 123,

The texrm 'highways', which is used in R.5. 2477, has an accepted meaning. A
highway ia & way open to the general public at large without distinction,
disapimination or restriation except that which is ineddéent to regulations
galeulated to secure the hest practical bepefit and enjoyment of the highway to
the public. Prillman v. Commonwealth, 100 8.E.2d 4 (va. 1957). The primary
characteristics of a highway 2%9 the right of commen enjoyment on the pawt of the
public at large (Karl v. ity of Bellingham, 377 P.2d 984 (Wwach. 1963)) and the
duty of public maintenance. Prillawan, supra. The, teym 'public' highway therefoye
is taukolegical. Detroir Intarpational Bridge Co. v, American Seed Cu., 229 N.W.
751, 793 {(Migh. 1%30). Thexe 1s an old line of cases which holds that the R.S.
2477 right-of-way gwvant 1s available to privately owned and operated railroads.
See Flint & P.M. Rallroad Co. v. Gordon, 2 N.W., 648 (Mich. 1879). Most of these
qagep are vary old, and the prinaiple has not been extendéd beyond railreade ko
include esgentially 'private’ publlc ubilitieg or conveyances. See Opinlon of the
Attorney General of Sephember 7, 1376 at 18,

vz Ythe State has broad police power to manage its public highways. United
States v. Rogge, 10 Alaska 130, 153 {1941); see disoussion of mtate's police powey
to regulate public highways in Opinion of the Attoynay Genersl of Heptembay 7,
1976 at 21-28. The Alaska lLegislature has conferred broad powers upon the
Department of Transportakiopn and Public Facilities to regulaté the use of puhlidc
highways, including the contrel of highways undey A 18,05.030, powey to gontrol
access o highways under AS 19.05.040, the power to vasate highways under
19.05.070, and the power to close highways under AS 19,110,100,

When an R.S. 2477 highway cxosses state land, the Pepartment of Trangpertation
and the state agenoy having mapagement responsibility foxr the underlying fee,
wsually the Department of Natural Resources, have concurrent responsibility for
managemsnt of the highway.

You have alee ingquived whether the State ham apthority to enforoe AS 15.40,2)0
with regard to R.8., 2477 rights-of-way which may éexiat adjacent ro o yadiating
frem the Dalton Highwey from the Yukon River ko the Avotic Odean. AS 19.40.210
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gtaken,
Off~road vehioles aye prohibited on land within five miles of the yight-of-way
of the highway. However, this prokibition does not apply to & person who holds a
mining clalm in che viainity of the highway and wh¢ must use land within five
miles of rhe right-of.way of the highway %¢ gain access to his miaing claim.
The term 'land' iy not defined in the legislacion, and must be presumed in this
context to jpclude both state and fedsral public land. (The Legislature could
naot, of course, authorize or prohihit vehicular use of private lands without
gonsenr of the landowner unlees the public health, safety and welfare clearly
raguired it,) The term doaf not appear to be limited to 'etate land', ginece, in
the preoeeding seckion, the Legislature gpecifically addressed the concepr of
+ rgrare land' with regard to its prohibition against land disposals. AS 18,40,200.
There 18 no inherent ambiguity in state regulation of meang of acceas over both
gtate and federal lands, B0 long asg the United Stateg has not, by statute or
requlation, adepted inoonsisbent provisions with regard to its own land. The
federal lands in question wey¢ not included within the areag of exelusive federal
juyripdiction listed in Sections 10 and 11 of the Alagka Statehood Act. However, if
the United States were to adopt inaansistent statutes and regulations which
permitted, or further restricted, the use of off-road vehicles on federal land
gdjascent to the Dalten Highway, those statutes or regulations would supercede
inconsistent provisions of state law pursuapt to the Supremady Clause of the
United States Constitution (Artiocle VI, Bection 2) and the property alause of that
Censtitution (Articls IV, Seeticn 3). Kleppe v. New Mexico, 426 U.S. 523 (1978).

The authority of the State of enforce AS 19.40.210 with regard to public use of
atknowledged R.8. 24%7 rights~of-way shculd not be in gquestion. The original
offer of the United Stateg te the publie to create rightg-of-way for public
highways over public lands {(which wap made by R.8. 2477 in 1866) did not specify
oY contemplate any partionlar means of trawvel in order te validly establish such a
right-of-way; nor did it guazantes that such a right-of-way, once estahliphed by
public uss, could fowyever remain avallable for use by any specific means of
conveyance. 8¢ long as tha yight-of-way has been validly éstablished by public
use and ig thereby ackpmowledged to exipt, it remalns free for public uese, though
the means of conveyance of tha public over that right-of-way ls subjeat to
reasonable regulation ko achieve other public purposes, such as minimization of
terrain damage, avoidance of wildlife harassment, and other reasonable
restyictions to achleve such goals, Notwithstanding the fact that a pekgon may
have, in rhe past, have a certain means of conveyance on an R,8, 2477
right-of-way, subsequent state engcktments {(including the statute in questien) axe
valid ap agalnsr that person, ae long as the right-of-way continues to be
available foy public use by whatever reaponable means which are avthoxized by law
oy wregulakion.

*3 The provisd in AS 19.40.210 which permits nining clalm holdexs 'im the
viciniy of the highway'! to in essence ignore the off-road vehi¢le prohibition
contained in the remainder of the stabtube pregents partieulazy enforoement
praohlems, ag I aM sure you aye 4ware, Firgé, the statute glves no guidance as to
what 1z to be considered in the ‘vicinity' of the Wighway. Seadond, it does not
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reguire that the mining alaim supporting the exception pre-date the ensctment of
the statute, oy that the elaim be a valid one: this could obviously lead to the
location of spurious mining claime simply to circumvent the offrroad vehicle
prohibition. Third, the stabute by its ferms does pot require that the use of
land to gain access te the mining claim be reasonable, sp as to avoid a
proliferation of parallel or duplicate access routes to the same genersl area, or
to otherxwise avoid mignificant terrain damage ox wildlife impact. Because the
intention of the Leglslature in enasting the exception appears to he clear (i.a.,
that the mining eclaim ip prasuped £o bs bona £ide and that the need for access to
the ¢laim iy to be wmet by meuns which are reasonahle), rthis appeare to he a
subject for appropriate regulatione whiogh implement the exception to the off-road
vehigle prohihition in 3 mapher which prxotects the general public interest in the
aresa. ¢

If you have further questione yegarding this subject, please contaat us at your
convenienae.

Wilsen L, Condon
Attorney General
Barbhays J. Miracle
Aggistant Atkorney General
Themas E. Meachaw
Agsigtankt Atborney General
AG0--anchorage

1981 WY 38763 (Alaska A.G.)
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