





II.

44 1D 513

44 LD 513 is an abbreviation that refers to a letter of instruction
found in volume 44, Land Decisions,_page 513, dated January 13,
1916. This instruction provides that where teléphone lines, roads,
trails, bridges and similar improvements have been constructed on
federal lands with federal Wonies and are being maintained by and
for the United States, the lands needed for such improvements-ﬁay
be retained for the use of the United States through the insertion

of a reservation in final certificates and subsequent patents.

A good discussion of the 44 LD 513 may be found in the June 30,

1964, Regional Solicitor's memo on this subject (attached).

QUESTIONS ABOUT 44 LD 513

1. What actually makes the 44 LD 513 reservation effective?

Two actions are required: . :

a. Legislation or appropriation which authorizes federal
money for a proposed project or existing federal projects

where money has already been spent in construction.



b. There must be a showing (evidence) on the ground of the
project. If the road or trail is existing , a notation
on the land records will evidence the appropriation. If
the road, etc., is not existing or in such disrepair so
as to require extensive repair before use, the appropriation
would require some action on-the-ground, i.e., staking of

a centerline survey.

If federal monies were expended and construction done, but no

notation is made on the records, is there still a 44 LD 513

right-of-way?

Yes, the actual showing on the ground constitutes the appropria-

tion and thereby sets the effective date of the appropriation.

If a notation on the records is made for an existing road or
trail on federal lands but no government money has becn expended,

-

is there an effective 44 LD 5137

No. Notation of the public land records does not by itself
constitute appropriation. The pufpose of notation is to

provide notice to the public that the improvement is the
property of the United States and to facilitate that reservation

in subscquent conveyances of the land. Public use of an area,

by itself, does not establish a 44 LD 513 right-of-way.

o






How do 44 LD's affect settlement claims?

In the case of entered lands, if a road was protected by a 44
LD or was a publié highway at the time the land was enterea,
the entryman receives title to the land subject go the right-
of-way. If the road was originally a federal improvement

which was formally abandoned by the government prior to entry,
the entryman would not take subject to the right—of-way.
Similarly, if the road was formaliy abandoned after the initia—
tion of the entry, the entryman would be entitled to take free
and clear of the right-of-way. Finally, if the road was
formally abandoned by an agency of the government prior to
entry but appropriated through 44 LD procedures by BLM, prior
to entry, the entryman would take subject to the appropriation
of the right-of-way by BLM. The ques;ion of abandonment is to
be resolved in each instance by determining whether the govern-
ment has formally abandoned the right-of-way through both non-
use and a formal action indicating the intent of the government

to abandon.

If construction has not taken place prior to entry, 44 LD 513
requires some action upon the ground itself that the tract had
been devoted to the public use - such as staking the area to
be traversed, and thercfore retained by the United States,

accompanied by a setting aside of a sufficient part of the






step in the process is acquisition of an easement by the

government which would follow already established BLM pro-

cedure (BM 2130).

If an entryman agrees to build alternate access leading from a
public highway to a 44 LD 513 trail, how do we note the records
to assure a reservation in the subsequent patent to protect

the alternate access?

Iﬁ the entryman provides alternate access on his claimed land,
the U.S. could relinquish the old route and accept the alternate
route using the procedures outlined above. It should be

noﬁed, however, that this action should be preceded by a field
feport and environmental analysis report. .In some cases, this
type of action can be locélly quite controversial and public
involvement should be incorporated into the environmental

analysis as.provided for in our standard Bureau procedures.
Can a 44 LD be legally restricted or blocked by a land owner?

A proper 44 LD 513 may not be blocked by private individuals,
it may be blocked or restricted only by the federal government.
A blockage on federal land by a private individual would be a
form of adverse possession against the government and many
courts ﬁave held that you cannot acquire any rights by adverse

possession against a sovereign.



1. - Wh

L

at is an RS 2477 road and how are they established?

A highway is a public road (trail) which anyone is free to
use.

public lands.

In Alaska, some highways have been created by acceptance
of a Congressional grant of right-of-way across vacant unreserved

This grant is known as RS 2477, as derived from

section 8 of the Act of July 26, 1866 (14 STAT 253, 43 USCA
932 (1964) RS 2477) which states:

granted."

“"The right-of-way for the éonstruction of highways over
public lands, not reserved for public uses, is hereby

Acceptance of the above Congressional grant has been through

an act by the appropriate public authorities or it may have

accepted.

been accepted by public user for such a period of time and
under such conditions so as to prove that the grant has been

The primary condition is that the land was not

reserved for public uses, i.e., vacant public land.

(Note:

The present land status in Alaska is such that there is no
d

vacant public land as of March 28, 19ZZ<'when PLO 5418 withdrew
all remaining vacant lands.)

RS 2477 has since been revoked
by the Federal Land Policy and Management Act of October 21,
1976, PL 94-579.



RS 2477 1s still of great interest as many public highways
were established in Alaska in the past by both public user and
by the appropriate public agencies. The establishment of a RS
2477 right-of-way was by construction and/or use on tﬁe
ground. Appropriation by the U.S. under 44 LD instructions

does not establish an RS 2477 right-of-way.

In the future, public or private roads on federal lands will
be established by agencies or private persons by application
for a right-of-way under the authority of the Federal Land .

Policy and Management Act of 1976.

How do RS 2477 rights—of-way affect settlement claims or

private lands?

In nwch the same way as 44 LD's. That is, if the public's
right was established prior to the entry, the entrym;n will
take title subject to the RS 2477 right-of-way. If not estab-
lished prior to entry, RS 2477 does not apply as the land ié
no longer vacant or unappropriated land. If an RS 2477 is :
properly established prior to entry, it is not necessary to

insert into a conveyance document notice of the 2477 right-of-

way.



IV.

SECTION LINE EASEMENTS

Background

The legal origin for section l%ne easements is again the Act
of July 26, 1866 supra which made an offer of a free right-of-
way over unreserved public land for highway purposes. This
offer was accepted in Alaska on April 6, 1923, when the teffi—

torial legislature enacted Chapter 19 SLA. Beginning on that

date, any land patented by the federal or territorial governments

was subject to an easement four rods (66 feet) wide along the

surveyed section lines.

The evolution of RS 2477 into a "section line easement," by
definition required that the land be surveyed under the rectan-
gular system. The ceﬂterline of the easement is the section
line, therefore, lands surveyed by "special survey" or "mineral
survey' are not affected by section line easements since such
surveys are not a part of the rectangular system. A similgr
situation exists in the areas of large State selections where
only a perimcter survey was run with monumentation every two

miles. In these areas, there are no interior section lines

surveyed, hence no section line easements.,
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Further History

The section line easement law remained in effect as described
above until January 18, 1949. On this date,’the tefritorial
legislature adopted a compilation of Alaska's laws. In doing
so, they also repealed any lnd-not included in the compilation.
The section line easement law was not included and thereby
repealed. This repeal began a period of time, from January 18,
1949, to March 26, 1951, when no new section line easement;
were established either on federal or territorial lands or,

lands acquired therefrom.

On March 26, 1951, the territorial legislature passed an
easement law (Chapter 123 SLA) which dedicated a section line
easement 100 feet wide on lands owned by or acquired from the
territory. ©Note that the 1951 law did not provide a section
line easement on federal lands. The 1951 law was modified én
March 21, 1953, so as to provide an easement 100 feet wide on
surveyed territorial lands and 66 feet (four rods) wide on Qll
other lands surveyed under the rectangular system. From .
March 21, 1953 on, the section linc easement legally remained
the same until its revocation on federal lands by PL 94-579,
October 21, 1976. 1Its use on federal lands, however, has been

continually reducing since 1953 as more and more land became

appropriated for various uses (withdrawals, scttlement claims,






Date

APPLICATION OF SLCTION LINE EASEMENTS

Federal Land or
Land Patented By
the U.S.

State or Territorial Land
or Land Acquired From
the State or Territory

July 26, 1866
to
April 6, 1923

April 6, 1923
to
January 18, 1949

January 18, 1949 "

to
March 26, 1951

March 26, 1951
to
March 21, 1953

March 21, 1953
to
March 28, 1975 °

4

March 28, 197

to .
Present

No section line easement
although RS 2477 applied

to all vacant federal

land; width of easement
determined by width of road
constructed.

Yes; 66 feet wide along
section lines plus RS 2477
on remainder of vacant land.

No section line easement,
although RS 2477 applied
to all vacant federal land.

No section line cascment,
RS 2477 still applied.

Yes, 66 feet wide if land was
vacant and surveyed.

No. No federal land,was vacant
after March 28, 197%, and the
law (RS 2477) was repealed on
October 21, 1976.

No. Alaska became a
territory on August 24,
1912.

Yes; 66 feet wide on
surveyed land.’

No.

Yes; 100 fcet wide on
surveyed land. ‘

Yes; 100 feet wide on
surveyed land.

Yes; 100 feet wide.
Present codification
is AS 19.10.010.



3. Questions About Section Line Easements

A. What are the legal rights under "section line" eascments

for:

1. State of Alaska
2. Private individuals

3. Federal government

Section line easements provide for public road development;
they cannot be used for utilities, pipelines or private
access. If a road was constructed along a section liné
easement in order to provide access to private property,

the road is a public highway on the public lands.
B. When does the federal section line easement become effective?

The date of the approval of the plat of survey for a’

survey that has been performed on the ground.

On State land, where there has been no "on the ground"
survey, the section line easement is effective as of the
@ate the approval of the protraction which is pub}ished
in the Federal Register. The subsequent "on the ground"
survey then would identify its exact location; (see page

7, A.G. Opinion No. 7).
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In view of the present federal laws, does the section line

casement still aﬁply anywhere in Alaska?

Yes, in two instances. First, easements established in the
past continue to be valid. Secondly, it still applies to.
surveyed land which is owned by or acquired from the State.
This is still in effect due to a law passed by the territoéial
legislature in 1951 (Chapter 123 SLA, March 26, 1951, present

codification is AS 19.10.010).

Can a public right-of-way such as RS 2477 be legally blocked

so the public rights are restricted or eliminated?

A properly established RS 2477 cannot be legally restricted
(blocked) unless abandoned or vacated in accordance with state
law. The public's right to use may not be restricted or lost
by adverse possession. Additionally, adverse possession does
not gain any rights against the public, the federal government,

the state government or its municipal subdivisions.

If a properly established RS 2477 right-of-way is found to be

blocked what is the public users responsibility or remedy?



Settlement of this situation is a local matter, that is to

say, defense of the public's right is not the responsibility

of the federal gévornmcnt. It is a matter of local and state
courts involving the public user(s) and the person(s) who are
blocking the right-of-way. Therefore, it is the responsibility
of the user to notify the blocker that the right—of-way is
considered to®be public and that they protest the blockage.
Then it becomes a matter of pro;ing the history of the puﬁlics

right to the road, trail, etc.
H. What is a prescriptive easement or right-of-way?

This is a right-of-way gained through continuéus adverse
possession or use for a period of ten.years. As previously
stated, adverse possession is not effective against the public,
the federal government, the state govefnment or tis municipal

subdivisions, therefore, it only applies to private lands.

-

Enclosures:
Regional Solicitor's Memo

Attorncy General's Letter



