UNITED STATES 0
LEPARTMERT OF THE INTERIOR P
Y OFFICE OF THE SOLICTTOR b 4
Anchorage Region
P. Q. Box 166

Apchorage, Alaska
February 21, 1961

Memorandnm
Tos Ares Administrator, Area, 4, Bureau of Land Management
From! Reglonel Solicitor, Anchorage

Subject: Conveyance of Bedicated Areas within Townsites

Your memorandum of Pebruary 3 requests our views as to whether itis necessary

or appropriate for the townsite trustee to issue deeds for streets, alleys or parks
which have heen dedlcated to the public vithin the boundaries of a patented
towmsitte.

Previoue consideration has been glven to your question in the following:

Memorandum datad March 16, 1953 from the Chief Counsel
to the Regional Adminigtrator, Reglon VII.

Memorandum dated May 9, 1955 from the Acting Assistent
Sollcitor, Branch of Land Management, to the Director,
Bureau of' Land Managemant.

Mexcorandum dated August 5, 1957 from the Associate Solicitor,
Division of Fublic lLands to the Director, Bureau of Land
Management .

Gamble v. Z3ault Ste. Marie, 10 L.D. 375.
0. P. Petman, 52 L.D. 558.

In these memoranda and decisions it basa uniformly been held that when land in
& townalte has been dedicated for public use jurisdiction over such land as well
as the title =pnd right to posssssion and control thereof pasass from the United
Statea (and the trustee) and that the right and title to such land is subject to
disposition in the courts in accordance with applicable local law. Accordingly,
are advised that it is not necessary and would hot be & priate for the
towmsite trustee to issue deeds to dedicated areas becsuse er dedication he
no longer bas title to nor jurisdiction over them. Copies of the memoranda
referred to above are enclosed.

If we can be of further assistaace in this matter 4o not hesitate to c¢all upon us.

/a/ William W. Redmond

Willies W, Redmond
Attachmepts Regional Seoldicitor
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UNITED STATES P
" DEPARTMEMNT OF THE INTERIOR . Y
BUREAU OF LAND MANAGEMENT
WASHINGTON 25, D. <

March 16,

TITLE TO STREETS AND ALLEYS IN THE CITY OF ANCHORAGE ALASKA;
PATENTS FOR THE STREETS AND ALLEYS IN THAT CITY SHOULD NOT BE ISSUED,

TOWNSITES == STREETS AND ALLEYS == PATENTS

The Federal Government has estoblished many hundreds uF townsites on the public
lands, and sold lohs in such townsites under condihany substant:ally the sorhe
as those existing in the City of Anchoiage, Alatka, and all questions:of hifle
to the streers and alleys in such townsites have baen left for determinotion

. by the local authorities, or in the courts. The ams procadure should de
followed in the case of townsites in Alaska.

Title to streets and alleys 'n a Governmant townsite may, under cegtain condit.ons,
vest in the municipality, in trust for the public, The matter of enacting such
legisiation for Aloska is within tha jurisdiction of the. Territoriol lagisiature.

. in the absence of a statutery provision, g3 indicated, the lot purchosers become the
successors in interest of the Govearnment with respect o the ownership of the
fee to the center of the streets ond alleys abutting on their respective holdings

.in the city or town, subject to' the use of the streets and alleys for the purpose
for which they were dedicared.

No patent shauld ba issued to the Clry of Anchoroge, Alaska, for streets ond alleys
. in that city. e
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Distribution: Regional Administrators, 2 sach
Ragional Counsels I each : : :
. Managars of Land Officey' | each
- Chief, Division of Londs- 2 *
Solicitor's Cffice 2
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Y UNITED STATES b4
DEPARTMENT OF THE INTERIOR
BUREAJ OF LAND MANAGEMENT
WASHINGTOR 25, D.C.

March 16, 1953

TITLE TO STREETS AND ALLEYS IN THE CITY OF ANCHORAGE, ALASKA;
PATENTS FOR THE STREETS AND ALLEYS IN THAT CITY SHOULD NCT BE ISSUED.

TOWKSITES -- STREETS AND ALLEYS -- PATENTS

The Federsl Government hes established many hundreds of townsites on the public
lands, and s0ld lots in such townsites under comditions substantislly the same
a8 those existing in the City of Anchorage, Alaska, and all questions of title
to the streets and alleys in such townsites have been left for determination
by the local authorities, or in the courts. The same procedure should be
followed in the case of townsites in Alaska.

Title to streets and alleys in a Government townsite may, under certain conditions,
vast in the municipality, in truss for the public. The mmtter of enacting such
-~ legislation for Alaska 18 within the Jjurisdiction of the Territorial legislatur

In the absence of a statutory provision, as indicated, the lot purchasers become th
succesgors in interest of the Government with respect to the ownership of the
fee to the center of the streets and alleys abutting on thelr respective holdin

in the city or town, subject to the use of the streets and alleys for the purpo
for vhich they were dediceted.

No patent should be issued to the City of Anchorege, Alaska, for streets and alleys
in that city.

Attachment
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Distribution: Regiomal Administrators, 2 each
Regional Counsels 1 each
Managers of Land Offices 1 each
Chief, Division of Lands 2
Solicitor’s Office 2



Y DEPARTMENT OF THE INTERIOR 4
BURRAU OF LAND MARAGEMERT
WASHINGION 25, D.C.

March 16, 1953

Memorandum
To: Begional Administrator, Reglon VII
From: Chief Counsel

Sabject: Title to streets and alleys in the City of Anchoruge, Aleska;
patents for the streets and alleys should pot be ilssued.

On December 31, 1952, youw f6rwarded to the Director, for consideration
by the Chief,Counsel, an opinion of the Reghional Counsel of the same date, concern-
ing the title to streets and alleys in the City of Anchorage, Alasks. Your memorand

states:

"The City of Anchorage is natusally very anxious to obtain

full title to the styeets, in part because it will enable them to close
certain streets now shown on the plat, but impossible or unnecesaary

to constmct, and devote these lands to some other wérthwhile public
use, such as schools, pearks, recreationsl facilities, etc. I persooaldly
feel that it would be a good iden to encourage them in this, and to
remove such legal obstacles as may exist at the present time, particu-
larly since I do not believe that it was intended that the U. S. Govern-
ment should indefipitely retain title to the dedicated streets.”

The opinion of the Beglonal Counsel contains the following statements
an to the title to the streets:

*The adoption by the Government of a townsite plat and the

sale of lots, as contemplated by the regulationa just referred to,
constitute a dedication to public use of the streets and alleys
laid ocut on the plat of survey, 52 L.D. 555, In the absence of
spacific statutory provisions to the contrary, such a common law
dedication results merely in creating an easement or publie right
of user, while the(fee §D the land remains in the land owner.
Harris ¥. Elliott (U.S.) 10 Fet. 25, 9 L. ed. 333; Barclay

v. Howell, (U.S.) 6 Pet, 498, 8 L. ed. 477; 4 Tiffany on

Real Property, (3rd ed.), Secs. 1105 and 1112. The fee to

the land may vest elither in the abutting land owner or the
original proprietor or dedicator. In the case of a townsite
eniered under the public land laws, patentees of abutting

lots do not acgquire the fee of adjacent streets or alleys,



because,by the very nature of the proceedings, streets and
alleys are already dedicated at the time the lots are sold, and
the patents for these lots deseribe the land exclusive daf the
abutting streets and alleys. See: Loeber v. Stats General
Electric Co., (Mont.), 39 P. 912, 913; 50 Am. 5t., Rep. 4oB.
Neither does the municipallty acquire the fee to astreets so
dedicated by the U. S. Government in the establlshment of

the tgwnsi‘he. See: Dubugue v, Maloney, 9 Ia. 450, 47 Am.
D. 358."

The townsite of Anchorage, Alaska, was subdivided, and lots therein were
sold, under authority of Executive Opder No. 3489, of June 10, 1921, as amended
(43 CFR. Part 297). The Rxecutive Order was issued pursuant to section 1 of the act
of March 12, 1914 (38 Stat. 305, 48 U.5.C. sec. 303).

The Federal Government has established many hundreds of towmsites on the
public lands and has sold lots in such townsites under conditions substantially the
same as those existing in the case of the City of Anchorage. In na instance, howeve
80 far as I am akle to sacertain, has patent been issued to such a city for the stre
and alleys thereln. All guestions of title to the streets and alleys have been left
for determination by the local authorities, or the courts. The same procedure shoul
be followed, in my opimion, in the case of townsites in Alaska.

The HRegional Counsel stated his conclusion as follows:

"Accordingly, it is my conclusion that while at the present time vacating
of a public street in the City of Anchorage would merely result in the
reversion of the lands to the Railroad Townsite without incident amthority
of further disposal to the municipality by the Superintendent of Sales,
(except perbaps by reservation, based upon a supplemental survey), such
authority, as well as the power to convey to the municipal govermment
the fee to all existing public streets in the City of Anchorage,

could be created by an executive amendment of the existing

regulations, and without the need & further legislation, ia

the event that this should be deemed advisable and proper as

a matter of policy.”

The above conclusion is based, no doubt, on the fact that, in Alaska,
there 1s no Territorial lav providing that upon the recording of s townsite,plat, =
the sale of the lota in the townsite, title to the lands shown on the pidt as street
and alleys shall vest in the municipality in trust for the public. In Jurdadiction
which statutes of this kind have been enacted, it has Heen beld that the fee title 1
the streets and alleys vests in the municipelity in trust for the public and that a:
interest and control of the United States over the streets amd alleys cease with the
recording of the plat and the sale of the adjoining lots (United States v. Illinois
Central Reilroed Company, 154 U.S, 225 (1893)); Trffany on Resl Froperty, Third
Edition, Y. & Section 1112, I4llon on Municipal Corporations, Fifty Editiom, V. 3,
sactions 1071 and 1072. The matter of enacting legislation of this kind applicable
to townsites in Alaska 13 within the jurisdiction of the Territorial legislature.

In the absence of a statutory provision, as indicated, the rule generally
folloved by the courts in the States has been that a deed for a lot In a towneite, ¢
cribing the tract by lot and block mubers, conveys to the grantee the fee of an



abutting street to the cenier thereof subject to the rights of the grautor and his
succeseors in title to use the same for the purposes of & wvay. (DMllan, Mumicipal
Corporations, Fifth edition, V. 3, section 108k, 9 Jowa #50 (1859}, cited by the
Regional Counsel, seems to support that view. That case involved the Govermaent
townsite of Dubuque, in which the lota alone were sold, and the court stated:

"#e, the city by virtue of the dedication by the United States,

took po title to the streets; that it bas no right to use them for its
own purpcses, nor to employ them for any purpose different from

that for which they were designed; that subject to the public

cagement, the owner of the adjoining lots is the sbsolute owmsr

of the soil of the streets, and retains his emclusive right in all zmines,
quarriesa, springs of wvater, timber and earth, for every purpose not
inconsistent with the public righteof-wmy.”

It 1s poted that Tiffany on Real Property, also referred to by the Reglomal Counsel
states in section 1113:

"As between the abutting owner and the original owner, it ia
generslly held that the title reverts to the abutter, although
this rule 18 not without exceptions."

It iz true, as pointed out by the Ragtona) Counsel that the common
law fule (sic) is that the owmer of land who grents an essement over it for a high-
way retains the ownership of the fee in the road, subject to the ecasemont. If,
however, the owner transfers the title to the entire tract subject to the easement,
the intereat of the owner in the fee in the road ordinarily would pass to his
transferee. In Goveroment townsites im which the lots above are sold, the lot pur-
chasers are the transferees of the Government. As was sald by the Supreme Court in
the case of Barklay v. Howell's Lessee, & Pet. 498, 513, (1832):

"Where the proprieter of a town:disposes of all his interest in i%,
he would seem to stand in a different relation to the right of soil,
in regard to the streets and alleys of the town, from the individual
over vhose 801l a public road id established, and wvho continues to
hold the land on both sides of # .

Tharefore, in the absence of a Territorial recoxdation statute such as vas consider
by the Supreme Court in the case of United Stastes v. Illincis Central Railroad Comr
mentioned above, the lot owners become the owners of the fee of an abutting street
alley to the center thereof, subject 10 the right of the public to use the same for
the purpose for wvhich the dedication was made. The situatlion, a8 polnted out in yc
above-Rentioned memorandum of December 31, is different than that which exists in
the case of a trustee townsite in Alaska affected by section 1l of the act of March
1891 (263tat. 1099, 48 U.S.C. sec. 355), in which patent for the entirs tract in-
cluding the streets and alleys, is issued to the trustee.

In these circumstances, ]I am of the opinion that no patent should be issae
to the City of Anchorage, Alaska, for atreets and alleys within its limits, and
that each case involving the closing of streets and alleys in the city, or cother
actions affecting the, should be left for determinatiom by the local authorities, <
the courts. Consideration should be given in each case to all the interest involve
ineluding the interests of the United States, which owns certain lots and Federal



reserves in the City.

/8/ Jacob N. Wasserman
Chierf Counsel
Approved:

/s/ William Parvus
Assistant Director
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UNITED STATES ) Y
DEPARTMENT OF THE INTERIOR
BUREALU QOF LAND MANAGEMENT
WASHINGTCN 25, D.C.
March 16, 1953
Memorandum
To: Regional ‘.dminish'otor,r Region VII
From: Chiaf Counsel

Swbject:  Title 1o sireets ond dlleys in the City of Anchorage; Aleska; °
-patents for the streets and alleys should not be ixsuved.

'On December 3!,"!9,52, you forwarded to the Dirsctor, for consideration
by the Chief Counset, an opinion of the Regional Counsel of the same dote, concem-
ing the 1itle to streets and alleys in fha -City of Anchorage, Almka Your memarandum
states: . .

“The City of Anchorage is noturaily viry anxiows o obtain

. full title i6 tha straets, in part bacause it will enable them to close
certain straets naow shown on e plat, but impossible or unnecessary
to construct, and devote thesa lands'to ome other worthwhile public

" usa, such as schools, parks, recreational facilitles, erc. | personuliy
feel that it would be o good idea 10 encourage them in this, and. 1o
remove such lagal obstacles as may exist ot the present tims, particu=
larly since | do not believa that it was intended tho! the U. 5. Govern—.

*.  mant should’ mdvflmhiy retain title to the d-d:mhd éruh.r

‘The opinion of the Regional Coumi mnhlm fhn Followmg stutomauh
as to the title to the streets: , .
“The adoption by the Government of @ fownsite plar and the
sale of loti, as contemplated by the regulations just referred 1o,
" constitute a dedication to public we of the streets and alleys
) luudoutonﬂnplolafwrwy. 52 L.D. 558. In the absence of
specific statutory provisions 10 the conirary, such a common law
dedicotion results merely in creating an easement or public right



of user, while the.fas ta the land reamains in the land owner. o
Harris v. Elliott, (U.5.) 10 Pat, 25, 9 L. ed. 333; Barcloz
v. Howell, (U.5.) 6 Pet. 498, B L, ed. 477; 4 Tiffany on
‘Real Properry, (Jrd ed.), Secs. 1105 and 1112, The fee o
the land may vest sither in the abutting land owner or the .
original proprietoe or dedicator! in the case of o fownsile
entersd under the public land laws, potentees of abutting
lots do not acquire the fes of adjocent streets or alleys,
becausa, by the very nature of the praceedings, streets and
. atleys are already dedicated at the time the lots are wld, and
the patents for thou lots dascribe the lond exclusive of the
abutting streets ond ullo y3. See: Loeber v. Stute General
Electric-Co., {Mont.), 39 P. 912, TT5; 50 Am. St. Rep. 458.
Neither does the municipolity ucqmu the fee o sivsets o
dedicated by the U. $. Government in the eslablishment of
the townsite. See: Dubuque v. Maloney, ¢ la. 450, 47 Am.
D. 358."

The townsite of Anchoroge,, Alaska, was subdivided, and lots therein were
swold, under authority of Executive Order No. 3489, of June 10, 1921, os amendad
(43 CFR. Port 297). The Executive Ordar wos issued pursuant 1o saction | of the oct
of March 12, 1914 (38 Stat. 305, 48 U.5.C. sec, 309).

 The Federal Govemment has established many hundreds of fownsites on the
puolic lands and has sold lots in such fownsites under conditions substantially the some
as those existing in the case of the City of*Anchoruge. in no instunce, however, s
far as | om cble to ascertain, has patent been issued 10 such a city for the sireets and
olleys therein. All questions of title to the strests ond olleys hove been laft for determina~
tion by the local authorities, or the courts. The same pnc'd\n should b- follmd in
my opinion, in tha case of Wwnsites in Alaska. g

The ngioncl Counsel stated his conclusicn as follows:
" "Accordingly, it is my conclusion thot while at the presant time vacating
of a public street in the City of Anchorage would merely result in the
- raversion of the londs to the Railroad Townsite without incident authority
of further disposal fo the municipality by the Superintendent of Sales,
{oxcept perhaps by reservation, bosed upon a supplemental survey), such
. authority, as well as the power 19 convey to'the municipal goveinment



\

the fes 1o all axisting public streets in the City, of Anchorage,
. could be.created by an executive ameadment of the exisling
. regulations, and without the need of further Yegislation, in
. the even? that this should be deemed odv]nblq ond proper as ,':Xi
o matter of policy.” : ,@

The abave concluaidn is based, no doubt, on ﬁ.- fact that, in Ai-du
therk is no Territerial low prnvndmg that upon the recording of a townsite pldh and
the sale of the lots in the towniite, title 1o the lands shown on the plat as siveets’
arid alleys thal! vest in the municipality in ttoat bor the public. In jurisdictions in
which statutes of this kind have been enacted, it has been held that the (ee title to
the streets and alleys vasts in the municlpality in tust for the public ond thotall
interest und control of the United.States over the streets and glleys cease with the
recording of the plat and.the sole of the adjoining lots (United States v. illinois
Central Railroad Company, 154 U.S. 225 {1893)); 'I"iffmy on Real Property, Third
Edition, V. 4, Saction 1112, Diilon on Municipal Corpomtions, Fifty Edition, V.3,
soctions 1071 and 1072, The matter of enacting lagislation of this kind applicable

to townsitas in Alaska is within the jurisdiction of the Territorial legislature.

.

In the absence of o statutory provision, as indicateg, the rule generally
followed by the courts in the States has been that a deed for a lot in o townsite, des~
cribing the tract by ot and block numbers, conveys to the grontee the fes of an abutting -
sireet to the center thereof subject to the rights of the grantor and his successors in '
title fo use the some for the purposes of o way. (Dillon, Municipai Corporations, :
Fifth edition, V. 3, spction 1084, ? fowa 450 (1859), cited by the Regional Counsal, . i
tsems to support that view. That casg invoived the Govermnment fownsite of Dtbuquc !
in which the lots alone were sold and I'hn court stated: o

® ® « tho city by virtus of the dedlcation by the Lhi_ml Stotes,

took ne titie to the strests; thot it has no right 1o use them for its

Qwn purposes, nor to employ them for any purpose different from

that for which they were designed; that abm:t to the public .

easement, the owner of the adjoining loty is the absolute cwner “

of tha wil of the streets, ond retains his exclusive right in all mines,

© ‘quarries, springs of water, Rmber and eorth, for every purposa not

inconsistent with tho public riglt=of=way .
tt is noted that Tiffany on Rcol Property, also rlfamd fo by thc Regional Counsel,
states in section 1113: . .

-3



"As between the cbutting owner and the original owner, it is

gensraily held that the title revaris to the abutter, aithough -
this rule it not without exceptions . ” .

It is true, as pointed out by the Regional Counsel that the commen

law fule is that the owner of land wha grants an sosement over it for a highway retains
the ownership of the fes in the road, wbject to.the eawment. If, howsver, the bwner
tromsfers.the title to the entire fract subject 1o the eawement, the interest of the owner .
Tn the fee in the road ordinorily would pass 1o his ranferee. in Government townsites
in which the lots above are wakd, the lot purchosers are the frandferses of the Govemn~

~ mant. 'As was said by the Supreme Court in the cose of Sarkley v. Howsll's Lusese,

6 Pet. 498, 513, (1832} -~

"Where the propristor of g town disppess of all hix interest in it,
he would seem to stand in o different relation to the right of wil,
in regord fo the streets ond olleys of the town, from the mdividuul
aver whose. soil @ public road i3 eskablished, and who continuas to
hold the lond on bmh sides of it."

Thonfm, in the absencs of @ Tmrrcrlul recordation shatute mh as was considered

by the Supreme Court in the case of United SKites v: Hlinois Central Railroad Compony,
. mentioned above, the lq‘omqu H;omm'ﬁmMm;Mtw
- allay o the canter thereof, subject to the right of the public to we the some for the
purpose-for which the dedication wos made. The situation, as fointed out in your
above=mientioned memorandum of December 31, is different thon thot which exists In
the case of a’trustes fownside in Almoﬂachdbymion 18 of the act of March 3,
189§ (26 Stat. 1099, 48 U.5.C sec, 355), in which phntfa the onﬁuimcl in-
cluding the strnh and alldys, is ial-lld fo the rmtes .

‘t"‘- - ..!_-.,c‘ N .

. In Melmnmunm. Imdﬂpoﬂnlmﬂuimpcfntd\oddbo '
1o the, (:ily of Anchorage, Alasko, for iirests and alleyy within its limin, ond:thet, sach
case involving the closing of streels and alleys In the city, or other actiom aﬂnﬂng -
them, should be-left for determination by the local authorities, or the courts. Cog=
siderotion should be given jn each case 10 all the interast involved, Includsng the
intaresis of the United States, which owns.certuin jots and Fndmll reserves in the City.

. /|/ Jacob N. Wummqn
- ] Chiaf Counmml
Approved: |
// Williom Purves
‘Assistant Director



