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STATE OF CALIFORNIA v, UNITED
STATES (three casss).

No. L1787,

Tnited States Court of Apneals
WNinth Cireuit.
Hept. 1, 1048,

I. Eminent demain €=1{67(1)

Condemnation  proceedings by the
United States i federal court in malters
of substantive right are to be dstermined
according to federal lzw and gquestions of
form and procedure arc settled by state
law.

2, Ewmfnent domain €=167{1)

In procecdings by the United States
to condemn land under waters of San
Francisco Bay, whether the land was a
“street” wus to be decided according to
Caiifornia law, and if so, the valnation to
be given to ib was to be determined ac-

1

cording to federal law.

3. Pedicatlon @&=15{1)

Legistative  history by
Californtfa statutes established a formal of-
fer by the state of Califernia of dedication
oi strips of sabmerged or tide land, under
San Francisco Bay to pubilc use as streets,
St.Cal. 1867-8, p. 716, 8§ 4-6; StCal
185970, p. 541, §§ 1, 3; Stial 187374, p.
338,

as indigcated

4. Musicipal corparations €=645
The term “lots” in its ordinary mean-
ing includes that portion or part of terri-
tory measured and zet apart for individaal
private nse and occupancy while the term
“streets” means that portion set apart and
designated fot use by the public and means
a public wey In a city, town, or village.
See Words aod Thruses, Permavent
Felition, for all other definitiony  of
“Lots™ and “Streets”.

5. Dedication €=1, 53, 57, B2

Dedication is an uldmate fact depend-
dent upen establishment of other facts and
results from acts of owner of land coupled
with intent with which lie does those acts
and whenever dedication is complete prap-
erty thereby becomes public property and
owner loses all control over it and right
to its use. '
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8. Dedleation €31 )

lilfective dedication is not impaired by
ary delay In the use of the land for which
it was set apart for the publc and such
failure to make use of the land docs not
authorize owner to reswne possession and
the public can thereafter appropriate the
land for the use for which it was dedicat.
ed whenever convenience or necessity may
suggest,

7. Estoppel &=42(2)

“Where the Beard «f Tide Land Com.
missioners excetted deeds of tide and sub-
merged lands for and on the behalf of the

tate of California to private grantecs
giving the boundarics of the lots sold as
being the “streets” and “avenues” involved
in condemnation procesdings, the state
having held the strips out as streets, could
rot claim that they had not been completely

8. Dedication <=1(8(3)

Where the Act of 1868 authorized the
Beard of Tide Land Commissioners to re-
serve certain portions of tidelands on San
Irranecisco Bay for strects, to have maps
prepared showing such streets and to sell
at public auction the property subject to ifs
jurisdgiction by lots in accordance with
the survey and mayp, sale of lots by the
Board according to the map constituted a
complete dedication of the land to the pub-
lic for streets. St.Cal. 1867-8 p. 716, § 4+
6; St.Cal 186970, p. 541, §§ 1, 3.

9. Dedication ¢=3I .

" Under California low, when a formal
dedication of a street is made by the state
or by a municipality, no acceptance is nec-
£83ary, :

16, Dedication =3t

Where Board of Tide Land Commis-
sioners of California had power to lay out
and dedicate streets on tide and submerged
lands on San Franecisco Bay and a map
showing the streets was adopted and filed
as the official map and the Board was the
only body that could accept the dedicurion,
there was' no fecessity for an acceptance
by the public by using the proposed streets
to complete the dedication. S$t.Cal, 1876-5,
p. 716; St.Cal. 1869-70, p. 541, §§ 1, 3.
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11, Dedication €=15(6)

Under Califomia law, tide and sub-
merged lands under waters of San Fran-
ciseo DBay could he dedicated by the Doard
of Tide Land Commissioners as streets by
selling lots according to an official map
without first raising the lands above the
water.  St.Cal. 1876-8, p. 716; 5St.Cal
1869-70, p. 541, 8§ 1, 3.

12, Emingent domain $=130

It is the owner's loss and not th- tak-
er’s gain which measures the value -of prop-
crty taken in condemnation proceedings.

i3. Eminent domain ¢&=134

A city, state, or other governmental
entity cannot deal in #s roads and high-
ways as a private corporation so that when
such property is taken by the Federal
Government coﬁ:pensation canuet be meus-
ured by the same standards as the compen-
sation for the taking of puarcly private
property. '

14, Eminent demain €=100(f)

The county, state, or other public en-
tity is entitled to compensation for taking
of a street, road, or other public highway
only to the extent that, as a result of such
taking, it is compelled to construct a sub-
stitute highway, and rule applies whether
public entity owns the fee in the roadbed
or merely holds title to an casement there-
on as trustee for the benefit of the public.

15. Eminent domain €=100(1}

That it was a state and not a political
subdivision which was the owner of the
fee in strips of submcerged tidelands which
were talen by the Federal (overnment was
immaterial in awarding compensation for
the land so taken.

16, Eminent domain €={49

Where submerged tdelands 20 or
more ifcet under the waters of San IFran-
cisco Bay were condemned by the Federal
Government and the tracts of land orjgin-
aily had been laid out as “streets” by the
Board of Tide Land Commissioners, State
of California was entitled merely to a nom:-
inal award for the taking of the submerged
lands since there was.no likelihood that it
would be called npon to build substitute
highways.

Appeal from the District Court of the
United States for the Northern District of
California, Southern Division; MMichael .
Raoche, Judge,

Condemnation proceedings by the Urired
States of America against the stave of Cal-
ifornia involving four parcels of land cov-
cred by the waters of San Francisco Daw
Judgment awarding the State of California
$1 for its intcrests in each parcel and the

State of California aoneals
STATE O LANIGIn: SRPprais.

Allirmed,

I'red N. Howser, Atty., Gen.,, State of
Cal., and Harold B. Haas, and dMirlam .
Wolff, Deputy Attys. Gen., Tor appellaat.

AL DeVitt Vanech, Asst Atty. Gen, M
Mitchell Dourguin, Sp. Asst, Atty. Gen,
and John F. Cotrer, George 5. Swarth and
Elizabeth Dudley, Atrys, Dept. of Justice,
all of Washingron, D, C for appellec,

Before GARRECHT, MATHEWS axsd
BONE, Circuit Judges.

GARRECHT, Circuit Judge.

The monetary value, for condemnation
purposes, of tide and submerged
mapped out as streets eighty years age by
the California Board of Tide Land Com-
missioners, constitutes the central guestion
in these appeals.

[ands

Three judgments, involving four parcels
of land covered by the waters of San Fran-
cisco Bay, awarded the appellant $1 for its
interest in each parcel. The actions were’
consalidated for. trial and have been con-
solidated for purposes of appeal.

The appellant urges that the judgments
of the lower court awarding nominal dam-
ages in its favor are erroneous, and asks
that “this Court either find the value of
this property or direct the trial Court to
make such finding.”

The question involved in these appeals
has alrcady becn hefore this Court. State
of California v. Unrited States, 9 Cir., 153
F2d 538, 539. There we held that “It was
crrov io permmt the Siate o rutrude into
[a] valuation procecding a claim which ob-
viously represented only a minor part of its
total claim,” and we accordingly struck
from the judgment below a paragraph de-
nying the State any recovery.
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1. The Facts.

Except as to the crucial point of valua-
tion, the facts have been stinulated,

Prior to September 9, 1830, part of the
land subject to the condemnation. action,
and all of the lands claimed by the appei-
lant, were tidé and submerged lands cov-
ered by the waters of San Francisco Bay.
On the said date, the appellant. was admit-
ted into the Unison of States, and therefore
acquired title to all tide and submerged
lands involved in these consolidated cages?

By an act approved March 30, 1868, the
Legislature of California created a Board

~of Tide Land Commmissioners, hereinafter
referrcd to as “the Doard.” Statutes of
California, 1867-8, c. 543, page 716, In
that enactment, the Board was authorized
and directed to take posscssisn of all the
salt marsh and tidelands and lands lying
under water, sititated in the City and Coun-
ty of San Francisco, and fo cause thosc
lands to be surveyed to a point within 24
fcet of water at the lowest stage of the
tide. . '

The Board was further dirccted that,
after the completion of this preliminary
survey, it should establish the Water Line
Tront of San . Fraacisco, and cause all of
the property belonging to .the. State lying
south of Sccond Street within -the City
and County, to be surveyed lnto lots and
Hocks,

The
prepare maps of the area as resurveved,
and to cause the lots as so esteblished to
be sold at public anction. Pursuant to the
statute, the Board caused the surveys to be
made, and prepared the *Map of Salt
Maorsh and. Tide Lands and Lands Lying
Under Water,” which was duly adopted by
the Board on March 19, 18069

None of the lands claimed by the appei«
lant in the answers in these consolidated
cases had been reclaimed at the time the
present -actions were commenced, all the
lands so claimed being tide or submerged
fands,

The lands in question were ta.ken and
cotldemned under Congressional authority,

EDERAL REPORTELR,

Act further authorized the Board to

2d SERIES

not herc questioned, for the expansion of
facilities at the Naval Dry Docks, Hunters
Point, San Francisco, Califernia,

2. The Issucs.

So great is the gap between the thcory
urged by the appellant and that maintained
by the appellee, that the parties are unable
to agree even as to a statement of the
issues here presented.

As conceived by the appellant, the ques-
tion before the court is: “What is the
proper value to be ascribed to land retained
by the State of California in full fec awn-
ership where the land at the date of the
taking lics 20 feet under the waters of the
Bay, and where the adjacent property had
been conveyed out of the State of Califor-
nia pursuant to an Act of 1268 [suprall”

The appellee, on the other hand, states
the problem as follows: “Whether land
retained by the State of California for the
sole purpose of providing ingress and
egress to lots it had previously scld had
more than a nominal value”

The discrepancy between these fwo state-
ments stems, of course, from the faet that
neither is entirely gbiective. Fach is adui-
terﬂtcd with a certain amount of argumen-
tat ne ‘mater 1;11

A fairer phrasiﬂg, we think, might _per—-
haps be the following: “What is the prop-
er valnation in a condemna ion . proceed-
h,g for tracts of land laid out as strects by
the California Board of Tide Land Commis’
sioners in k869, which tracts were ander 20
feet of water at the time of taking, in
19421~ .

It will simplify the consideration of the
present controversy 'if the areas of agree-
ment and of disagreement between the par-
ties are even more precisely outlined. In
its statement of points on which it intends
to rely on this-appeal, the appellant as-
serts that the court below “erred in not
finding that said property was never laid
upon the grounds as streets.”

Furthermore, Harold E, George, an as-
sociate civil engineer of the appellant’s Di-
vision of State Lands, testified that. the

1Ty view of thiz stipulation, the is-
gne of federal vel state ownership of
tidelands iz mot here presented. See

United States v. California, 332 T.8. 18,
67 Ot 1838, 91 L.d. 1889; Id., 332
U.8. &04, 68 S.CL. 20,
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pink markings on a certain “blown-up”
map indicated “the areas that were intend-
ed as streets by the surveyor who made this
map for the Tide Land Commissioners.”
The blown-up map was made from a por-
tion of the Tide Land Commissioners’ map
of March 19, 1869, supra. Both maps are
in evidence here, and the appellant plainly
states in its opening brief that “The par-
cels, which are the subject of this appeal,
are marked in pink” on the blown-up map,
which is one of the appellant’s own ex-
hibits.

Accordingly, we can take as an estab-
lished fact that the areas in question at
least were laid ouf as sireets on the map
of the Tide Land Commissioners,

The real issue between the partics as to

the status of those arcas is whether or
not, in law and in fact, the strips of land
were actually streets at the date of the
taking in condemnation. Assuming that
the designation of ihe iracts as “streets”
a1 the map of the Tide Land Commissioners
was at most only an “offer of dedication,”
the appellant stoutly denies that such ofter
was ever accepted by any authority,

Moreover, the appellant argues that even
if this Court should find that the State
of Callfornia retained the strips of land
for the purpose of providing ingress and
cgress to the lots, the appellant is entitled
to more than a nominal value for the tracts,
because they were not actually used for
ingross and egress and were in exacily the
same condition as the adjacent property.

Finally, the. appellant condemns the
method of valuation employed by the ap-
pellee's two witnesses, one of whom was
Director of Property for the City and
County of San Francisco. They testified
that “the value that was in the area tak-
en by the strcets is absorbed by the land
that is sold plus an addiiforal value to that
land,” and that “the value of the roadways,
streets, sirips, or whatever you choose to
call them is reflected in the abutting prop-
erty.* LEach of these two experts stated on
the stand that the strips in each parcel
were worth an aggregale of $1, or $4 for
the entire group of stre¢t areas here In
quostion,

It is agreed, however, “that the condem-
ner must compensate for property in the ®
condition that he finds 1t.”

In reality, the present controversy in-
volves two scparate issues of law and fact:

1. At the time of taking, were the strips
of land “strects,” in the contemplation of
fawr

2. If so, what was the proper valuation
that should have heen given to them in a
condemnation proccoding?

With the guestions thus clarified, we can
now proceed to a consideration of the case
on irs merits,

3, The Law That Governs,

During the oral argument, there was
some discussion as to whether federal or
state law controlled the instant case. The
answer, of course, 15 thar each plays a
certain part in the datermination of the
issues here presented.

in United States v, Miller, 317 U.S.
369, 379, 380, 63 S.Ct. 276, 233, 87 L.Ed. 335,
147 A.LR. 53, rchearing denied, 318 U.S.
798, 63 S.Ce. 557, 8 L.E 1162, the rule
was broadly laid down that matters of sub-
stanttve right were to be determined ac-
cording to federal law, while questions of
form and procedure were to be settled by
the law of the State. There the court said:
“We need not determine what is the local
law, for the federal statutes upon which re- |
liance is placed require only that, in con-
demnation  proccedings, a  federal court
shall adopt the forms and methods of pro-
cedure -afforded by the law of the State
in which the court sits, They do not, and
could not, affcct questions of substantive
right,—sach as the measure of compensa-
tion,—grounded wupon the Constitution of
the United Statss.” ' '

in a later decision, there was recognized
the thrust of state law in the classification
of properiy taken in condemnation.  Ia
United States ex rel. T. V. A. v, Powelson,
319 .S, 266, 279, 63 S5.Cu. 1047, 1034, 87
LIid. 1390, the court used the following
language: “The right of the United States
to exercise the power of eminent domain is
‘complete in itsclf’ and ‘can ncither be en-
larged nor diminished by a State” [Case
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“cited] Thongh the meaning of ‘property’ as
used in § 25 of the [Tenncsses Valley Au-
thority] Act [of 1933, 16 U.S.C.A. § 831x]
and in the Tifth Amendment is a federal
queslion, it will normally obtain its content
by reierence to. local law.”

Finally, the rule was fusther clarified in
the case of United States v. Petty Motor
Co.,, 327 U.5. 372, 380, 381, 66 5.Ct. 396,
600, 90 LEd. 729, That case involved
problems relating to the just compensa-
tion for tenants in condemnation procecd-
ings to take their entire lcaseholds when
the United States had alreadly taken the
lessors’ interest in the property that the
tenants oceupied,  Regarding the impact
of state law upon such problems, the court
sald: “Upon a new trial, each tenant, other
than the Independent Preumalic Tool Com-
pany, should be permitted to prove dam-
ages for the condemnation of its rights for
any remainder of its term which existed
after its ouster by the order of possession
but not costs of moving or relocation. The
remainder which may cxist will depend
wpon the Utah law on the requirement for
notice to terminate the tenancies at will.
Some tenants of this group will not be en-
titled to anything becausc the 1otice given
them by the order of possession s more
than the Utah statufory requirement. The
value of the remainder of the term of the
Petty Motor Company’s lease includes the
value of the right to a renewal for a year,
if such right continues under Utah low,
* & *73 [Tmphasis supphied].

{2] Applying the {forcgoing principles
to the case at bar, we deduce the following
propositions

1. Whether a strip of submerged or
tide land in Californiz is a “street” is to
be decided aceording to California law.

2. If, under California law, the strip
is found to be a “street,” the valuaton to
be given to it is to be determined accord-
ing to federal law.

4, The Strips In  Question Were
“Streets.” '

(a) The California Statutes.

162 FEDERAL REPORTER, 24 SERIFS

[3] Thc legal status of areas such as
those which we arc pow considering was
indicated by ftwo statutes cpacted by the
Legiclature of California during the late
sixties and the early seventies of the last
century,

In our summary of the stipulated facts,
we have briefly reviewed the Act of 1868,
supra. Scrutinizing the text of that law
more closely, we (ind that it sheds addition-
al light upen the issues heve presented,

Inn the first place, § 4 of the Act 2uthor-
izes and directs the Board, in surveying
the submerged land, to reserve “so much
thereof far strects, dacks, piers, slips, can-
als, drains, or cther use necessary for the
public convemicrnice and the purposes of
commerce, as in their judgment may be re-
quired, and have two maps of the samc pre-
pared showing the property as re-surveyed
io the water line frongt, the sfreets, hiocks,
reservations, and everything nccessary to
be shown by such maps.” [Emplasis sup-
pied].

Section 3 provides that the Board shall
then sell at public auction the State’s title
to the lots described in § 4, adding that
“Such sale shall be by lofs, In accordance
with the survey and map provided for in
section four.” '

Section 6 prescribes that notices of sale
“shall specify the property to be sold, by its
numbers and locality as to sireets, and by
any other descriptions deemed necessary to
inform purchasers.” :

The Act of 1868 was amended by Chap-
ter 388 of the Statutes of California of
1869-70, pages 541, approved April I, 1870
This latter statute gave the Board juris-
diction over not only all the salt marsh and
tide lands Iving under water and belong-
mg to the Staie of California that were
situated in the City and County of San
Franecisco, but also to all such lands, to
nine feet of water at low tide, within five
statute miles outside of the exterior bournd-

aries of the City and County. {Section 1)-
provided thar sales

This emphasis upon

Secrion 3 again
should be “by lots.”

2 See also, Htate of Nebraska v, Unit-
ed States, & Cir., 164 .24 336, 8567,
£868; United States v. City of New York,
2 Qir., 15 P23 5326, 3@8; Kimball

Laundry Co. v. United States, 8 Cir., 166
¥.2d 838, £62; Tnited Htates v. 19,575.-
3% Acres of Land, [r.C.Neh, 70 F.Supp.
610, 311, 612,
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sales by lots is important, as will He scen
hereafter,

Finally, the Act of 1868, in so far as it
provided for a “Board ot Tide Land Com-
missioners,” was repealed by the Act of
March 30, 1874, Statutes of California of
1873-74, c. 611, page 838, The powers of
the old Beard were turncd over to the
“State Doard of Tide Land Commission-
cra” i

Up to this point, it scems established he-
yond cavil that there was at least a for-
mal offer of dedication of the strips in
question to public use. Since the appellant
insists, however, that the offer was never
accepted “by any authority,” we must push
our inguiry further.

(b) What Is a “Street”?

[4} In California, the basic meaning of
the term “street” does not differ from that
generally accepted in the general law.

In Earl v. Dutour, 181 Cal. 58, 60, 183
po 438, 6 ALR. 1183, the court thus de-
fined the word: “As stated by the Supreme
Court of Indiana: ‘Lot and street are two
scparate and distinct terms, and have sep-
arate and distinet meanings. The term
“lots,” in its common and ordinary mean-
ing, includes that portion of the platted ter-
ritory measured and sct apart for individ-
ual and private use and occupancy, While
the term “strects” means that portion set
apart and designated for the use of the
public, and such is the semse in which such
terms will be presumed to have been used,
unless it be made to appear that a contrary

meaning was intended) Montgomery v,
Hines, 134 Ind, 221, 225, 33 N.E. 11007

See also San -Francisco-Oakland Ter-
minal Railways v. County of Alameda, 66
Cal.App. 77, 81, 225 P. 304

The state acceptation of the term ac-
cords with that adopted by the {federal
courts, The word was thus defined in Bos-
ton & M. R. R. v. Daniel, 2 Cir,, 290 F.
816, 918: “No one would seriously contend
that ‘street’ meant other than a public high-
way, ‘Street’ is defined, for instance, in
the Standard Dictionary as “a public way

* F * in a city, town, or village
% % kO

(2) There Was a “Complete” Dedica-

tion of These “Strects” to the Publie,

A, The Effect of 2 “Compiete” Dedi-

cation.

[5,6] Keeping in mind the appellant’s
insistence that the strips in question were
not completely dedicated to the public—
i. e., that there was merely an ofer hut no
acceptance of dedication—we must turn to
Califormia jurispradence to ascertain what
the courts have there said regarding the
“eomplete” dedication of a street,

Referring to dedication gencrally, the
Supreme Court of the State used the fol-
lowing language in Archer v. Salinas City,
23 Cal. 43, 51, 28 P. 839, 841, 16 L.R.A.
143, cited by the appeflant itseli: “Dedica-
tion 1s an ultimate fact dependent upon
the establishment of other facts, and is to
be found from the evidence presented to
the court. [Case cited] It results from the
acts of the owner of the land, coupled with
the intent with which he docs those acts.
It may be express and comnpleted by a
singte act, as when the land is dedicated
by deed; or itmay be lmplicd from a series
of acts, as when the owner subdivides a
tract of land into blocks and streets, and
causes a map of such subdivision to be re-
corded, and sells the several subdivisions
which front upon those streets. Whenever
the dedication is complete, the property
thereby becomes public property, and the
owner loses all control aver it, or right to,
its nse, * * * If the dedication {s com-~
plete by his act, whether express or im-
plied, it is thereafter irrevocable by him,
and the effect of such dedication cannot be
qualified by any act or declaration there-
after made on his part. The property
dedicated has bocome public property jm-
pressed with the use for which it was ded-
icated, and neither can the public divert it
from that use nor can it be lost by ad-
verse possession, Nor is the effect of such
dedication tmpaired by awy delay in the tse
of the land for which if wos set apart.
Such failure to smuke use of the land does
nof authorize the owner fo resuwme possas-
ston. The public can thereafter appropri-
ate the fond to the use for which i was
dedicated, whenever convenience or nec-
essily may suggest.” [Emphasis supplicd].
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Sec also 9 CalJur. § 41, page 53, and
Davidow v, Griswold, 23 Cal.App. 188, 193,
137 P. 619, hearing denicd by the State
Supreme Coart.

B. The Sale of Lots by the State Ac-
cording: to One of Iis Own Maps
Showing a “Street” Is a Complete
Dedication.

{71 Thotostatic copies of decds execnt~
ed by the Board, “for and on behalf of
the State of California,” to private gran-
tees, give the boundaries of the Iots sold
as being the “strects” and “avenues” in-

~volved heretn.  Ilaving held out these

strips as streets, the appellant cannot now
be heard to say that they-have not been
completely dedicated to the public.

As carly as 1852, at the very heginning
of Caliiornia’s statchood, the doctrine that
we are herc supporting was regarded as
well setiled by the Supreme Court of the
Commonweaith, In Breed v. Cunmingham,
2 Cal 361, 363, 359, it was said: “Prior
to the contract berween the sinking fund
commissioners and the plaintiffs, this same
space had been Jaid out upon the official
map and dedicated as a public street; the
Aventimento [sie] of San Franciseo had as-
sumed the omwtshlp and conirel of the,
soil, and had sold lots wpon the line of
the street. So far us the city hod any
vights in the prewmises, she lad by her own
repeated voluntary acts parted with those

rights; and any attempt upen her part to

to assnme such rights, bv depriving the
public of the casemcnt which they had ae-
quired, or denying the purchasers of these
Iots the right of way, or the privilege of
improving their property, cxcept on. the
payment of wharfage, or tolls, was clearly
illegal. In addition to these acts of the
municipal authorities of this city, the legis-
lature on the 26th day of March, 183], re-

Hnquished all rights of the State to certain.

property heretofore claimed by this city,
and confirmed the sales previously made.
This act was made n reference o the map
of San Francisco, and Muarket Strecet was
recogmized as o public sireet by the lon-
guage of the act. The act March 20th,
operated a5 a grant by which property
holders along the line of said street, and

the public, were entitled to the free enjoy-
ment of the same; and the right or priv-
dege so granted could not be reswmed by
the State, and was not so resumed by the
act of April 28, 1851, confirming the con-
tract between the appellants and the sink-
ing fand commissioners, J? s #seless to
cite authoritics fo maintwn the proposition.
So formly has 4t become established, thot
where lots are sold as fromnting on, or
bounded by, a cerfain space designaied in
the cowveyance a5 a streel, the use of such
space af o strect, passes os aﬁpunenﬂm to
the gront, and vests in the grantee in con-
mon with the public the right of way over
such street; thef such acts on the part of
the grumtor constitute o dedication of such
strect, and that he cannot afterwards so
sell or dispose of it s io alter or defeat
such dedicalion” [Ewmphasis supplied].

It should be carefully noted that in the
foregoing case, a public body—i. c., the
ayuniautiento, or town council of San
Francisco——and not a private individual,
was the grantor. Accordingly, it was held
that neither the city, which had soid lots
as fronting on Market Strect, nor the state,
which had confirmed the sales, could “alter
or defeat such dedication”

.%o hcre, the Roard, a creaturc and an
agent of the State, sold lots as froating on
the streets invelved in the instant case.
The appellant cannot now be heard to “al-
ter or defeat such dedicatign.”

-C.- The "Sale of Lots According to a’
‘Maup Authorized by the Act of 1863
Constituted a Complete Dedication:

[8] Appiying the foregoing principles
to the specific statute that we are here con-
sidering, we find that the Act of 1868 plain-
Iy authorized its creature, the Board, to
“reserve” certain poriions of the tideiands
“for streets”; to have two maps prepared
showing such “strects™; and to sell at pub-
lic auction the property subject to its ju-
risdiction “by lots, in accordance with the
survey and map.”

The appellant’s own cxhibits in the in-
stant case show that the Board caused the
survey and the maps to be made, and sold
parcels of the tidelands “by lcts,” all as
commanded by the statute. '
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In MeGinn v, State Board of Harbor
Commissioners, 113 Cal.App. 695, 702, 703,
299 7. 100, 103, hearing denied by the State
Supreme Court, it was sald, with reference
to the very statute that we are now con-
sidering: “Secondly, the stale, as the own-
er of these tide lands under special graat
from the United States, was authorized
to plot and sell the land into private owner-
ship. In order to make these sales, the tide
fand commissioners were directed to Jay
cut the land in blocks and lots showing
streets, lanes, alleys, and other public plac-
eg, and to seil the land by lof number. In
these transactions the state, through its
duly authorized agents, was acting purely
in its proprietary capacity, Having au-
thorized the preparstion of the meap and
having approved the map as filed with the
sircets, lanes, and other puble places de-
lincated thereon, the state stood i1 the same
position as all owners of private property,
and mast therefore De deemed to have ded-
icated to public usc ail the public hiphways
and olaces as delineated upon that map.
Having immediately sold these Iots in ac-
cordance with the map, the state was with-
out anthority thersafter to withdraw from
public use any of the streets shown upon

the map * * *7

The appeliant sceks to weaken the im-
pact of the McGinn case, supra, by point-
ing out that a private seller in California
does have the right “to withdraw the ded-
ication as fur as the public is concerned.”
In support of this contention, there are
cited a number of cascs tending to estab-
lish the rule that a privalc seiler may in-
deed withdraw an oficr of dedication be-
fore the offer has been accepred by ‘the
public, ' ’ :

As we shall see in a moment, however,
in 2 case where the state or a municipality
itself has made the dedication by formal
act, an acceptance on behalf of the public
15 unnecessary.

D. Formal Dedication by a Public Body
Docs not Require Acceptance.

[81 Several well-rcasoned decisions of
the Supreme Court ot California, not cited
by counsel, have definitely established that
when a formal dedication of a strecef is
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made by the State or by a municipality, o
acceptance is neccessary.

The leadirg, though not the first, case on
this subject is Mills v. City of Los Angeles,
90 Cal. 522, 530, 531, 27 D. 354, 355, wherc
the rationale of the doctritie is thus ably
oxpounded ; '

“The Ord Map, made in 1849, being the
official map of the cify, is evidence thal s
eqrly as 1819 the premises were declored
¢ public street. That it was occupied by a
trespasser would not affect the dedica-
tion, * ¥ ¥

“There wwas no necessily for an agcepi-
ance by the public by wsing the proposed
slreet o complete the dedication.  The
cify was not oaly the proprictor, but the
pulitical quthority to lay oud, establish, and
to accept shveels which were offered fo the
public by way of dedication. In City of
Eureka v. Armsirong, 83 Cal. 623, 22 P,
928, 23 T, i085, it was sald: “The common
coutleil must be the prooer body to accept
a dedication. If not, who is there that can
give a formal acceptance ¥

HThe pueblo [of Los Angeles] was, or
represented, the proprictor.  Its authorities
aiso represenied the publie, and were auw-
thorized to lay our streets. * * * J.ois
cannet be sold or villages built up without
strects. At firet streets would naturally
cxist ouly o paper. Buat they were nec-
cssary to designate the lots and the dif-
ferent classes of land belonging to a puseh-
lo. Whether they had heen accepted and .
used by the pablic, so that they ecould not
have beent changed or otherwise dispose
of by the municipal authoritics, is not
material to this inquiry.” [Emphasis sup-
plied].

The Mills case has never been overruled
or critteized by the Siate Supreme Couart,
by on the contrary was cited with approval
on his very poiat in Holiaday v, San Fran-
cisco, 124 Cal, 352, 338, 57 P, 146.

Again, in People v, Beaudry, 91 Cal. 213,
221, 27 P. 610, 612, the highest tribunal ot
the State used the following language:
“2, It is also comiended that there was
o evidence showing that Buena Vista
street was cver dedicated to the public as
a public highway. But the city hiad power
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to lay out and dedicate streets, and on map
No, 3 Buena Vista Street was clearly
marked out and defined. It would seem,
therefore, that when the ordinance was
passed and the mop adopied and filed as an
official map of the city, i must have been
Cintended that the stvects vepresenfed on
the snap should thereafier be public siveets
of the city. It was not necessary that they
should hove been actunlly comstructed and
made veady for frowvel of that fime. We
think, therefore, 1f the city owned the land
represented as Buena Vista Street, that the
ordinance and map, in the absence of any
showing to the contrary, should be held
sufficient evidence of a dedication of the
land to the public as a public street.” [Em-
phasis supplied].

See also 9 Cal.Jur. § 41, page 33.

If it be argued that the foregoing author-
ities all refer to dedications by municipal-
ities and not by the State or any of its law-
fully constituted boards, the answer is two-
fedd,

Obviously if a city, with limited sov-
ercign powers, can effect a complete dedi-
cation merely by filing an official map and
selling lots according to it, a fortiori the
State, a complete sovereign, can do s0.

Secondly, the Supreme Court of the
State has already indirectly passed on this
speciiic question. In Hoeadley v. San Fran-
cisco, 30 Cal. 263, 273, the court assumed
the invalidity of ccrtain ordinances of the
City and County of San Fraucisco and of
a plan and map adopted by an order of the
justices of the peace, exercising the pow-
ers of a board of supervisors, Neverthe-
ices the court said: “It is contended that
the order of the justices of the peace was
void, on the ground that they could not be
invested by the Legislature with power to
perform duties of that character; but it is
unneccssary  to determine that question,
for, conceding it to have been void, the
question to be determined is, what was the
effect of the act of March 11, 1858 [of the
State Legislature], 1o ratifving the ordi-
nances and the order, all of which were
woid at the Hme of their adoption; that is
to say, void so far as they attempt to con-
vey titles to private persons, and to sclect
and dedicate to public usc the squares in-
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volved in this case? The act of March 11,
1838, ratifving and confirming the ordi-
nance and order there vecited, operaled, as
we consirue i, as @ selection and dedica-
tion fo public wuse of the squares in con-
troversy, and no further ccceptance by the
public, than was afforded by the act, was
needed in order to maoke the dedication
complefe” [Timphasis supplied]. '

{10] Applying the langnage of the fore-
going decisions to the case at bar, we may
say that the Board “had powcr to lay
out and dedicate streets”; that when the
map was adopted and filed as an official
map, “it must have been intended that the
streets represented on the map' should
thereafter be public streets™) that “there
was no necessity for an acceptance by the
public by using the proposcd [streets] to
complete the dedication”; and that the
Toard “was notv only the proprietor {as
lawiul agent for the State], but the polit-
ical authority to lay out, establish, and to
sccept streets which were offered to the
public by way of dedication.”

Finally, we may well say, in the language
of City of Eureka v. Armstrong, supra [83
Cul. 623, 22 P, 9201, that the Doard was
“the Tonly] body to accept a dedication,
If not, who [was] there that [could] give
a formal acceptance?”

Can the appellant seriously contend that
the Board, having “duly adopted”.the map
in question, showing certain strips laid out
as “streets” and “avenues,” was ohliged
to accept frosm @self on behalf of the public
the same strects and avenues which it had
already dedicated to that same public by the
very adoption of the map? _

The question reveals its own absurdity by
the mere asking, The law docs not expect
state boards or common couneils to do vain
and useless things. . '

E. Tideland Strects Are Capable of
Complete Dedication.

[117 The appelant asserts that “In or-
der that there be a dedication and accept-
ance 1n this case, it is our contention that it
would firsg have been necessary to raise this
land above the waters of the Bay of San
TI'rancisco.”
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Tested in the light of the jurisprudence
of the Stute of California, the foregoing
thesis is wholly untenable. In a line of
decigions not referred to by counsel, the
Supreme Court of the State has clearly es-
tablishied that submerged lands are folly
capable of being dedicated as “public high-
ways.”

In City of Oakland v. Qakland Water
Front Co,, 118 Cal. 160, 179, 190, 30 P,
277, 284, the cntire subject was lucidly
claborated:

“By the act of March 26, 1851, to provide
for the disposition of the ‘heach and water
lots’ of San Frauncisco (Stats, 18531, p. 307),
A permanent waterfront of the city was
cstablished, The boundary of this wafer-
Front was traced along the outer edge of
the outermost siveets as delineated on the
map of a survey that had been previously
made of the city {ront, and which extended
beyond the Hue of low fide a considercble
distance out into the bay, and {o deep wu-
fer. ® * ¥ The awaterfront esioblished
by law and shig’s channel are coferminous.
The ling to which the city may exiend ils
siveets, and within which it may sell lots
and guthorize the purchosers to fill them up
and gceupy them, is waterfront,
ately beyond is ship channel, and ¢ includes
afl the space beiween the piers and
wwharves, which by the act of May 1, 1851
{Staf, 1851, p. 311}, the city wus authorized
to extend from the end of every sireet fer-
minabing at the waterfront 200 yards out
into the chownel. _ '

* * * * * *

“The grant to San Francisco was of the
lots platted upon a survey showing streets
extending to and along the permanent wa-
terfront of the city; and authority to seil
the lots was expressly conferred, and was
subject to no condition, express or immiicd,
except the roturn of a percentage of the
proceeds to the state. ¥ * *  The right
of access to the waterfront, and of sites fer
wharves, cte,, was sccured in advance by a
dedication of the siveels connecting the
upland with the ship channel, and cover-
ing its whole leagth., No power of the cor-

Linmedi-

poration was in the slightest degree im-
paired, and no right of the public in-
fringed, by the sale of the lols bounded
b these public highways” [Lmphasis sup-
plied]. _

In Shirley v. City of Benicia, 118 Cal
344, 346, 50 P. 404, 403, the court said:
“The city of Benlcia, it is seen, reserved
from sale ond held for public wse, much
of this land in the {form of streefs. In par-
tictdar it was careful to preserve a strip
of land 60 feet in width between the water-
fromt line and the lands which it sold into
private ownership. These sireets are cov-
ered by water, it is true, but, where legis-
lative authority exists, it is not to he ques-
tioned that the streets themselves may be
converted into public wharves, or such
siractures may be built along them, or at
their termint.” [Emphasis supplied].

The opinien in West Berkeley Land Co.
v. Borkeley, 164 Cal. 406, 408, 129 P. 281,
282, construcd the Benicia case, supra, with
apparent approval, as fuolly recognizing
“the right of a city to reserve portions
of the lands lying below tide water within
its limits for street purposes.”

Seep also the excerpt from the McGinn
case, supra, 113 Cal.App. at pages 7(2, 703,
299 P. 100, which we have already quoted.

Accordingly, we conclude that the strips
in gquesiion, In contemplation of California
law, were completely dedicated public
streets, at the time of the taking in condem-
nation,

5. The Awards in Condemnation for

the Streets Were Proper.

Once it is determined that the strips in
controversy were ‘‘strecis” accordiag to
state law, the question of their proper valu-
ation under federal law is not perplexing.
The standard of value that is fo be ob-
served has been clearly established by the
decisions.

{a) The “Owner's Loss” Rule,

[12] It is a well-setrled rule that ir is
the owner's loss, not. the taker's gain,
which is the measure cf the vulue of the
property taken.® We are not thercfore

3 United States ex rel. T, V. AL v, Pow-
clson, supra, 319 U8, at page 251, 63
8,06 1047 Uoited States v, Coeusby, 3935

.5
1206.

256, 261, 60 8.Ct. 1062, 90 L.Ed.
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here concerned with the wvalue to the ap-
pellee of these strips in the expansion of
its dry dock at San Francisco. Our in-
quiry must be directed solely to the ques-
tion of how much the appellant lost by be-
ing forced to give up these tracts of land
that it asserts were from 20 to 24 feet un-
der the waters of the Bay.

{b) The Value of a Sireet to a City or

a State.
A. In General
[13] It is a fundamental principle that

a city, a State, or other governmental en-
tity “capnot deal in its roads and highways
as a private corporation and thus when
such property is taken by the power of the
Federal Government, just compensation
cannot be measured by the same standards
as compensation for the taking of pulcly
privata: property

- In the words of Mayor and City Coun-
cil of Baltimore v, United States, 4 Cir,,
147 F.2d 786, 789, “The fact is that the
value of the land in the hed of the highway
as land has been diminished by its devotion
1o a limited parpose”

B. The Duty to
Str eets,

Substitute  Other

[14] The overwhelmmﬂ' weight of mod-
crit authority is to the effect that a munici-
pality, a county, a State, or other public en-
tity 15 entitled to compensation for the tak-
mg of a street, road or other public high-
way only fo fhe extent that, as o result of
such taking, {t is compelied to construct a
subslitute highway., '

In the recent case of United States v.
Los Angeles Connty, 9 Cir,, 163 F.2d 124,
125, we used the following language: “The
$16,282 awarded to the County was award-
cd as being the market value of the Coun-
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of awarding the supposed market value
thercof to the County, the court sheuld
have ascertained, and should have awarded
to the County, the cost of providing a sub-
stitute road te replace that part of the
Ansheim Road which was on the zbove
mentioned tract of land and was taken by
the Government as part of that tract”

The doctrine applies with equal force
whetlicr the public entity owns the fee in
the roadbed or merely holds title to an ease-
ment thereon as trustee for the benefit of
the public. If, as here, the governmental
unit owns the fee simple, the existence of
the easement reduces the value of the pub-
lic street or road to a nominal sum, In the
language of Mayor and City Council of
Baltimore v. United States, supra, 147 IF.2d
at pages 789, 790, “In such case the owner-
ship of thc incumbered fee has no substan-
tial value, Tt cannot be used for any pur-
pase which wiil bring to the owner either
profit or enjoyment. [t is a burden rather
than a benefit, and its taking relieves the
owncr of the burden”

In United Statesv. 0.886 of an Acre of
Land, etc, D.CNY., 65 F.Supp. 827, 82§,
829, the Ia.nd in question was “owned by
the Town of Babylon, * * * the sole
and only fee s1mple ovmer.” . There the
court said: -

“In the acquisition of a public road by
condemnation we need not spend any time
on the guestion of the value of the fee tak-
en, the real issute remaining is as to com-
penzation for a rezsonably substitute road
or nominal damages.

# * * * * *

“Thus, if it {3 unnecessary to replace a
road or to provide a subsiitute, the claim-
ant here has saffered no money loss and
has been relieved of the burden of mam-
taining the road taken.”

iv's ecasement. That easeiment had, and .
could have had, no market value, Instead  [15] Nor is there any significance to be
4 Jeffergon County, Teun. v. Tennessee page TO0; Tnited States v. Des Moires
Valley Authority, 6 Qir., 143 Ir24 364, County., Iowa, 8 (ir., 148 F.2d 448,
563, certiorart dented, 324 T.8. 871, 65 449, 100 AL, 53, certiorari depicd,
8.0 104, 89 L.I5d. 1425, rehearing de- 226 U3, T43, 66 3.0t 58, 90 L.Ed4. 444;

nied, J24 TS, B, G5 5.Ct 1024, 89 L.
Fd. 1482; TUnited 3tates v. 14233 Acres
of Land, ete, D.CKan, T1L F.8upp. 834,
850,

5 Mayor and City Council of Paltimmore
v. United Biates, supry, 147 F.2d ac

Woodville, Gkl v. United States, 10 Cir,
152 1n.2d 733, 787, eertlorari denied, 22
T3, 842, 66 8.0 1021, 80 L. 1617,
Tnited Srates v. City of New York, 2
Cir,, 1948, 108 T.2¢ 287, 389, 350, and
many other cases there ecited,
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attached to the fact that in the instant case
it was the State, and not a political sub-
division thereof, which was the owner of
the fce tn the strips we arc here consider-
ing. In either case, the rule is the same.

In the United States v. State of Arkan-
sas, 8 Cir, 164 F2d 943, 944, the court
said: “The proper measure of damages for
the taling of public highways and streets
in condemnation proceedings is well settled,
The fundamental principle is that the pub-
lic authority charged with furnishing and
maintaining the public way, whether it be
a highway, a street, or a bridge, mast be
awarded the ‘actual money loss which will
be occasioned by the condemnation
¥ * ¥’ This amount is usually the cost
of furnishing ond constructing substilute
roads. [Many cases cited].” [Emgphasis
supplied].8 ’

[16] In the instant case, with the land
20 or more feect under water at the time of
the taking, there was scarcely any likeli-
hood that the appellant would be called
upon to build substitute highways for those
that were condemned. The langnage in
United States v. Certuin DParcels of Land,
D.C.Md., 34 F.Supp. 667, 671, affirmed sub.
nom. Mayor and City Council of Balti-
more v. United  States, supri, 18 quite ap-
posite here: “Unless and until the Federal
Government abaridons its public use oi the
property and decds it back to private own-
ers or to the City, there is no showing of
any need for alleys, streets or other ways
except such as the Foderal Government or
its licensees may require.”

C. The Denedict Case.

The appellant relies most heavily upon
the opinion in United Stares v. Benedict,
2 Cir, 280 T, 76, 80, 82, 83, aflirmed on
other grownds, 261 U8, 264, 43 S.Ct, 357,
o7 1..Ed. 662. Properly to evaluate that de-

cision and its afirmance, we must cxamine

its facts and the grounds upon which the
writs of error were granted by the Su-
preme Court.

Williamn C, Langley by will conveyed a
considerable body of iand in Brooklyvn, con-
sisting both of upland and land under water,

into frust with a power of sale. In compli-
ance with that power, the trustees of the
Luingley cstate conveved certain portions
of the property to the City of New York
to be used as streets. The so-called strects
were never opened or used as highways.

Thereafter the United States, under the
T.ever Act, 40 Stat. 276, in “a summary
species of what are commonly called con-
derination proceedings,” acquired title to
the Langley really, including the area con-
veyed to the city for streets. An award
was made to the Langley estate by the Dis-
trict Court at the rate of $2 per square
foot for the entire preperty, streets and all,
The TUulted States and the city both
brought error. _

The Circuit Court of Appeals sustained
the valuation of $2 per square foot, bat
modificd the judgment of the Distriet
Court by holding that the city was entitied
to a proration of the award, bascd upon the
number of square feet held by the city, at
the same rate per square foot

The appeliate court - specifically  dis-
appraved of the helding of the trial court,
to the cffect that “whether or not the city
held title” to the sireet areas the value of
the entire property was the same, and that
the Langley cstate should receive the en-
tire award, As to that aspect of the case,
the Circuit Court of Appeals said:

“Tt is now argucd that, with a title of
this kind and on evidence proving that
‘“whether or not the city held _tif'l'e to’ the
81,120 square feef the value of the entire
property was just the same, and the award
to the Langley estate should not be dis-
turbed in amount. But, if the record be ex-
amined to ascertain why the expert wit-
nesses substantially agreed that the valie
of the land was unchanged by the convey-
ance for street purposes, it is found that
they all seid in effect that the strect value
(i. e., land value of the strects) was ‘re-
flected” in the value of the land as bounded
or limited by the proposed streets.

“This means that, if and when the streets
were opencd, the abutting property would,
by reason of the streets, be worth at least
as much more as was the value of the land

8 Zee alao Jeferson County, Tenn. v,
Tenhessee Valley Authority, 146 F.2d at

page 56331 United States v. Alderson, D,
DOV Va,, 55 B Supp. BES, SE
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appropriated for highway purposes. Dut
1o streets had heen opened in the physieal
sense, and the city owns the surface Lo be
devoted to strecis. That it is held in trust
for a public purpose does not in any way
chawge its market value, and the city has
been as much deprived of what it owned
as was the Langley Estate. To put it an-
other way, the Langley Estate has been
awarded all that the land is worth, streels
and all, because, when streets are opensd,
the land they have left will be worth the
amount of the award. This will not do.
The government is called upon to make
st compensation for things as ey are,
ntot as they may be hereazter, and the
compensation must flow to those who were
actuzlly  deprived of what they own”
[Emphasis supplied].

It is upon this language that the appel-
fant herein cspecially relies.

Parenthetically, we must again ohserve
that, if “The government is cailed upon
to make jast compensation for things as
they are,” and if “the compensation inust
flow to those who were actually deprived
of what they own,” the appeilant here was
“actually deprived” of lands 20 o 24 feet
under water.

The city and the United States both sued
out writs of error to the Supreme Court.
The former complained that the amount
of the award in its favor was not large
enough, and the Government objected to
the judgment because interest was allowed
irom the date of the taking, The Supreme
Court dismissed the city’s writ, afhrmed the
judgment as to the Government, and in no
way touched npon the question that we are
here discussing.

We find ourselves compelied to disagree
reluctantly with the view of the Circait
Court of Appeals it the Benedict case io
the cffect that the holding in trust of land
“ior a public purpose does not in any way
change its market value” As we have al-
ready fricd to show at some length, such
a doctrine is not in harmony with the views
expressed in numerous later federal deci-
flomns. . _

Furthermore, in the Benedict case the so-
called “streets” had netther “heen opencd
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in the physical sense” nor had {hey been
dedicated, as here, by the formal act oi a
creature and agent of the State, performed
in obedience to a solemn mandate of the
Legislature.

For both the forepoing rcasons, there-
fore, we hold that the DBenedict decision
cannot have a controlling effect here.

6. Conclusion.

Ey way of rccapitulation, we hold that,
tested according to state norms, the strips
in question were completely dedicated
“streets”; and that, since they were strects,
their value, according to federal stand-
ards, was merely nominal.

MATHEWS and BONE, Circuit Judges.

The foregning opinion, prepared hy
Judge GARRECHT,* is concurred in by us
and adopied as our own., Accordingly, the
judgments appealed frorm are affirmed,

N
o § XEY HUMBER SYSTEM
T

BEREWER et al. v. NATIONAL SURETY
GORFPORATION.

No. 3644,

Lircuit Court of Appeals '
Tenth Cirenit.
Aug. 25, 1948,

f. Gantracts &=210

TParties can agree that a written con-
tract shall take cifect as of a date earlier
than that on which contract was executed,
and when this is donc the parties will be
botrd by the contract.

2. Master and servant €=3(1) . )

Where later written contract and ear-
Her oral contract covered identical period
of time and samgz business tranzactions and
same course of business between the same
pariles, written contract alonc would be
examined to determine whether employer-
emplovee relationship existed beiween the
parties. 13 0.5.1941 § 137.

* Judge Gurrecht died

on August 11, 1648,





